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Hine. "preſurte, Ander your Lordſhip $ 
patronage, to offer to the Publick 
the following RzroxTs, which might 
have appeared with more advatitage, had 
the Author, Med to put them to the pgs: 
But your Lordſhip will, I hope, be the 
more readily induced to pardon this 
addreſs, that the great name and repu- 
tation of the patron may protect the work 
from the cenſure to which it would other- 


wiſe be expoſed. 


I know your Lordſhip's ſentiments, and 
the value of your time too well, to at- 
tempt a long diſcourſe in the uſual ſtile of 
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PREFACE 


FOURTH EDITION. 


N preparing the fourth edition of the preſent work, 
the principal object has been the examination of the 
ſeveral reported caſes, as they are found in the Regiſtet's 
Books or other proceedings in the court, with a view, 
not only of pointing out thoſe few, which appear to be 
materially incorrect or imperſect, but alſo of authenti- 
cating thoſe, which (although truly reported) have been 
impeached by the deciſion, or doubted in the diſcuſſion, 
of later caſes. In many inflances, the reſult of former 
reſearches appearing in printed books of authority, or 
the unimportance of the ſubject at this time, has made 
any inquiry on the preſent occaſion unneceſſary ; in 
others, the nature of the proceedings themſelves, or the 
neglect of the parties to draw them up, has prevented 
their appearing on record; but the editor cannot take 
upon himſelf to ſay, that, of thoſe which he has been 
unable to find, there may not be ſome exiſting under 
different names or of different dates. Of thoſe which he 
has met with, he has ſubjoined ſuch parts as ſeem ma- 
terial for either of the above mentioned purpoſes; where 
no ſuch reaſon occurs, he has only referred to the re- 
cord, &c. which may ſerve, as well to ſhew that the 
particular caſe has been examined, as to ſave ſome 
trouble to thoſe who may wiſh hereafter to make a more 


particular enquiry. 
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PR E F A C E. 
The editor has alſo endeavoured to collect the prin- 


cipal caſes, which have been determined fince the 


original publication of thefe reports, relative to the 


: ſeveral ſubjects therein conſidered ;—and in ſo doing, he 
ſound fo much difficulty in making the points of the 


cited caſes diſtinct and intelligible by a bare reference 
to printed books, that he has been induced to mention 
in ſhort terms their principles and general tendency, and 
has thereby made greater additions (occaſionally) than he 
at firſt intended, or, ever wiſhed, to have done; — but as 
the poſitions fo inſerted are meant only as the reſult of 
the caſes which they accompany, and as they are wholly 
omitted where the authorities ſo. far diſagree as to make 
fuch reſult doubtful, it is hoped they will appear in their 
proper light, and merely as ſubſervient to the former 
deſigns. Where the ſame point has occurred more than 


once in the courſe of the three volumes, repetitions have 


been avoided as much as poſſible, by references to ſome 
one place, aſſiſted by the additional tables prefixed to 
the preſent edition. 


The whole of the original text and notes has deen left 


entire, except in cafes of evident miſtake ; the pages 
have been pieſctved; and the mode of printing imme- 
diately j oints out the additions now made. With theſe 
precautions the editor hopes that the utility of the 


original work cannot be leſſened by his interference. 
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Hyde egi, Parrit, & at.” 


NE Hyde of Hoddeſdon (in tom? Hereford) by will dated 

== September 168 7, (inter a )deviſed his houſhold goods 
in his dwelling houſe at Hodde/don unto his wife Margaret Hyde 
for her life, and after her death, to his ſon Joſeph Hyde, and 

died, having made one Parrot, his ſon in law, executor. The 
fon Jp Fe brought his bin in equity agxinſt Margere 
Hyde and Parrat, to have an inventory of theſe goods; and 
that Margaret Hyde ſhould give ſecurity, that they, at the time 
bg hen I e r nt 
be imbeziled. 


menen eie heard before baron Preell he for ie 


Caſe 1. 


Loany Kzryrn 
Sou. 


2 Vern. 331. 


A. deviſes houſe 
hold goods to 
his for life 
and afterwards 
to his fon. The 
court allowed 
this a good dee 
viſe over z and 
to ds the ſame 
ax the deviſe 
had been only of 
the uſe to the 


reſerved it for the opinion of the Lord Keeper Somers, whe- 


ther this deviſe over of the goods was void? Whereupon the 
cauſe was heard before the Lord Keeper, when the only queſ- 


tion was, whether this deviſe of the goods to one for life, with | 


remainder over, was not void as to the remainder, it not being 
by way of uſe? 


And I argued, that this deviſe over was void; infiſting, 
firſt, upon the reaſon of the thing: ſecondly, upon the autho- 
rities in point: and zhirdly, that if ſuch deviſe over was void 
at law, there was no reaſon that equity ſhould ſupport it, or in 
this caſe, vary from the law. Even in the caſe of a chattel 
real, where it has been deviſed to one for life, the remainder 
over, ſuch remainder has formerly been held void, as in 
Dyer 74, and in Child and Bayley's caſe, Cro. Fac. 461, where 
it is ſaid by the court, that if Matthew Manning's caſe (a) had 
been res integra, the conſtruction there made would hardly have 
prevailed : But ſince it had been adjudged, they would not diſ- 

Vol. I. B turb 


[2] 


(4) 8 Co. 94+ b. 


s of the wife 


3 


De Tegp. Faſchæ, 1695. 


Her v. Pane turb it. Now there is not near ſo much reaſon to ſupport 2 
r, viſe of a perſonal chattel to one for life with remainder over, 


*t31 


as there is to ſupport a deviſe of a chattel real, made in that 
manner: for, firft, perſonal chattels are liable to be loſt, 
ſtolen, or burnt : but lands, or other things, of which real 
chattels conſiſt, are not ſubject to ſuch caſualties 3 and there. 
fore no reaſon that the one ſhould endure ſo large a limitation 
as the other. | 


Secondly, Out of a chattel real lefler eſtates or interefts may 
be derived; as leſſee ſor years may make a leaſe at will, or 
an under leaſe for years and grant the remaind/t or reverſion 
over; but the intereſt of a perſonal chattel cannot be fo 
divided; neither (ſtrictly ſpeaking) can a man be ſaid to have an 
eſtate in a perſonal chattel ; for that which is called an gfate in 
lands and tenements, is termed a property (and not an eſtate) in 
perſonal chattels ; the law conſidering the firſt as permanent, 


he other as temporary and precarious. It is true, the books 


ſay, if I deviſe the % of a perſonal chattel to one for life, 
and after to another, this deviſe over is good: hut the ſame 
books alſo ſay, that if the firſt deviſe be of the goods themſelves 
(as in the principal caſe) the deviſe over is void; and there 
ſcems to be ſome reaſon, from the rules of law, to maintain 


© thatdiverſity; for where the goods themſelves are deviſed to 


one for life, and after to another, the deviſe over, according to 
the rules of law, cannot take effect; the deviſe or grant of 


a perſonal thing to one for an hour or minute, being a gift for 


ever, and an abſolute diſpoſition of the intire property to the 
firſt perſon. But where the deviſe is only of the % of the 
goods to one for life, and after to another; here the firſt de- 
viſee has not the property of the goods, but only a ſpecial in- 
tereſt in them; and ſtill there remains a property, which may 


As for authorities, there are as many upon this point, as in 
any caſe in the law, In 37 Hen. 6. (abridged in Bro. Deviſe 
13.) the deviſe was, that A. ſhould 2% the book called the 
Graile for his life, and that afterwards B. ſhould uſe it; and 
it was agreed that the deviſe over was good; the firſt deviſe 
being of the % only; but (ſays the book) if the firſt deviſe 
had been of the thing it/c!f to one for life, and after to another, 
then the deviſe over had been void; and the lord C. J. Brooke 

| docs 


does ſo much approve of this diſtinction, as in his abridgment Hroz ». Pas- 
of the eaſe to call it; valid bone durfte: And the fame caſe s: 4 
cited by the lord C. J. Pham. In Plowd, 321, 522. 
(Weldon verſus Eltington) and in 33 Hen. 8. (as appears in 

Breokt's New Cafes, ſe. 334) the ſame difference is taken; 

and ſo in 2 L. 6. Brooke's New Caſes, ſect. 388. In Owen 33. 

(7 Ein.) this diverſity is taken betwixt the deviſe of the y/# — 
of the thing, and of the thing itſelf, and ſo far prevailed, that 
the lord Fitz- Famer, who was chief juſtice of England, 141 
did by his will deviſe the 4% of his jewels and plate to 
Nicholas Fitz- James and the heirs male of his body, (which 

might indeed be ſtraining it ſomewhat too far,) yet in that 

caſe, the lord Dyer and the court held, that Nicholas Fitz- James, 

the deviſee, had no property in the jewels or plate. Inr 

Rals Abr. 610. (5 Fac. 1.) it is agreed per curiam, that in 

caſe of a deviſe of a perſonal chattel to one for life, the re- 

mainder over, this deviſe over is void. In Cro. Car. 346. (9 

Car. 1.) Lord Haſtings verſus Sir Archibald Douglas the ſame 
diſtinction is made betwixt the deviſe of the uſe of a perſonal 
chattel to one for life, the remainder over, and the deviſe of 

the thing itſelf, In March 106. (17 Car. 1.) there is the 

ſame caſe with this in all its circumſtances : certain goods 

were deviſed to A. for life, the remainder over, and (as in the 

principal caſe) the deviſee over brought his bill in equity to 

compel the deviſee for life to give ſecurity, that theſe goods, 
upon the death of the deviſee for life, ſhould come to the 

plaintiff: and this bill was brought in the court of equity of 

the Marches of Wales ; but the court of C. B. granted a pro- 

hibition, reſolving the deviſe over to be void, and making the 

fame diſtinction betwixt the deviſe of goods themſelves and 

the uſe of the goods; and this, ſays the book, was done upon 
conſideration, 
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Wherefore if the law be ſo, that the deviſe over of the goods, 
in the principal caſe, is void (as is fully proved by the judg- 
ments and opinions of many judges in many ſucceſſive reigns) 
then the only remaining queſtion is, whether equity will in 
this caſe interpoſe in favour of the deviſee over, and in 
prejudice to the firſt deviſee, ſo as to take from him the 
abſolute property which the law gives him ? Now it is a 
ſettled rule in equity, that where there is no purchaſer 

B 2 or 
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4 De Term. Paſche, 1695: 
meer Pes - or creditor in the caſe, but both parties concerned are 
— nt s volunteers (as both the deviſees are in this caſe) equity will 
[*% ] got hurt, nor prevent either of them from enjoying that ad- 
vantage which he has at law ; and this is the foundation upon 
which many ſolemn decrees have been made. Whereag 
-it cannot on- the other hand, be pretended to have been 
ſettled in equity, that ſuch deviſe over is good; though 
perhaps there may have been ſome decrees to that pur- 
/! poſe which have paſſed ſub filentio : but the laſt caſe of this 
(s) 2 Vern.245+ nature was that of the dutcheſs of A/bemerle (a) upon the late 
duke of Albemarle's deviſe of his jewels and plate; which 

point the court did not reſolve but left as a doubt. And fol 
concluded that the deviſe over was void. 
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Sir Thomas Potis e contra cited ſome precedents, where it had 
been determined in favour of ſuch deviſe over of perſonal 
(6) Caſesin © rods ; particularly the caſe of Yackel and Yachel (b) decreed 


"If 6] in this court; adding, chat however it might 120 3 
determined, 
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+ The other precedents cited by the counſel for the plaintiff on this occaſion 
were firſt the caſe of Catchmay verſus (1) Nicholls, Morgan & al, heard firſt at 
the Rolls in Jaly 26 Car 2. and in the Oober following before the Lord Keeper 
Finch, where Ann Catchmay by her will dated Augyft 1662 made her ſiſter Cathe- 
rine Catchmay executrix, and bequeathed her whole eſtate (conſiſting of perſonal 
things) to her, for and during the term of her natural life, and after her deceaſe 
her will was, that (izter a/) the ſum of 4007. ſhould be given to the daughters of 
Chriflepher Catchmay, being the plaintiffs and nieces to the — equal 
portions, and if the ſaid Catherine ſhould die before the children ſhould come of 
age, then the ſaid 400. to be paid into the hands of the defendant Morgan, whom 
ſhe appointed to ſee her will performed ; Catherine died before the children came 
of age, and left the defendant Judith, wife of the defendant Edward Nicholls, 
executrix ; after which the children of Chriſtepber Catchmay coming of age, 
brought their bill for their reſpetive ſhares of the 4001, The defendant's coun- 
ſel inſiſted, that this was a void deviſe to the plaintiffs, being the remainder of a 
perſonal thing after the death of another, to whom the ſame was given before, 
and the queſtion then ariſing on the words of the will, it was ordered that the 
parties ſhould attend Mr. Juſtice Ellis with the ſaid will, in order that he might 
peruſe the ſame, and deliver his opinion on the point aforeſaid ; who certified his 
opinion, that the plaintiffs ought to have relief for the 400/. legacy given them 
by the ſaid will. On the 27th of July, the cauſe coming on again on the ſaid 
certificate, His Honour ordered the defendant Nichz/ls to pay to the plaintiffs the 
ſaid 400/. with intereſt from the time of the bill. Aſterwards the Lord Keeper, 
on an appeal, though he differed from the Mefter of the Rolli as to the manner of 
relief, yet concurred with him, that the plaintiffs ought to be relieved for the ſe- 
veral legacies given them by the will, (and for which the ſaid Catherine was in 
nature only of a truſtee,) to be paid after her death, 

(1) Ca. temp. Finch, 

V 2dly, 
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| De Term. Paſchæ, 1695. 6 
determined, had this been the caſe of a grant, yet where the Hrve . Pas- 
thing paſſed by way of deviſe or truſt, the modern practicrte 5+» 
had been to admit of a limitation over after an eſtate for liſe, 
with reſpect to perſonah chattels. * 12 

The Lord Keeper took time to conſider of it, and afterwards, 
on the ſtrength and authority of the late precedents, which 
fad followed the civil and canon laws in conſtruing the ue of 
the thing; and not the thing itſelf to paſs, where the firſtdeviſe SE 
is for a limited time, in order the better to comply; with the _ 
intention of the teſtator, allowed the deviſe over to be good f. 22 
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24 y, That of Shirley & aÞ verſus Ferrers & a”, heard the 28th of May 2 C. 
& Mar. which was thus: 3 | 

Jobn Ferrer: eſq; the plaintiff Xane's late grandfather, being ſeiſed in fee of tho 
ſeveral manors and in the bill mentioned, (inter al) deviſed to the defend- 
ant the lady Ferrers for her life, as an addition to her jointure, the caſtle, manor 
and honour of Tamworth, and alſo bis goods and furniture in Tam caltle, and 
by his ſaid will defired, that the $ and furniture might be preſerved for the 
heir, fo that the children which ſhe had by the plaintiff's father might enjoy the 
ſame, appointing the ſaid lady Ferrers executrix. The bill (inter a was to have 
and furniture at Tamworth caſtle inventoried and preſerved for the 
laintiff une; whereupon, as to the goods and furniture, it was ordered by the 
Commiſſioners, that an inventory thereof ſhould be taken and delivered to 
the Maſter by the defendant, of which goods, & c. ſhe to have the uſe during her 
od ter: they were to be delivered and remain to the plaintiff's uſe and 


ww = rs my — 


| + And thus it is now ſettled. Yide poſt 500, the caſe of T verſus Tiſen, 
and Upavell verſus Halſey. poſt 651, (1) CO" = 


(1) Jide Harg, Co. Litt. 20. a. the in execution for the debt of the devitee- | 
latter part of note 5. — and * for life, and the nature of the pro- 
ral on the firſt argument in Hil. perty which a deviſee for life has in 
Term 1782. 1 Bro. Cha. Rep. 274, in perſonal chattels, and the remedies of 
which caſe goods deviſed to one for the remainder-man were very fully diſ- 
life with remainders over, were taken cuſſed. | Toy" 
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(11 Term. S. Michaelis, 1695. B. R. 


Man having a daughter and two brothers made his will 
and thereby gave 51. a- piece to his brothers, appointing 
1 them executors, but made no difpoſition of the ſurplus, 

Raym. 86. 


Where an executor has an expreſs the court of Chancery looks upon him as a truſtee with 
regard to e ſprpiys nend will make him accaunt, iche“ the ſpiritual court has no ſuch power (i). 


On the death of the teſtator, the daughter, as next of kin, 
libelled in the ſpiritual court againſt the executors, to have the 
reſidue of the perſonal eſtate ; it appearing (as was ſuggeſted) 
by the expreſs legacies given to the executors, that they were 
to have nothing farther; and in the ſpiritual court the daugh- 
ter recovered a ſentence for the reſidue of the perſonal eſtate z 
from which the executors appealed to the delegates, and now 
moved in E. R. for a prohibition to the ſame delegates, 


_ Sir Bartholametu Shower urged, that here being a kill, and 
executors made, the ſpiritual court could not diſpoſe of any 
thing from the execytors; nay, that even where the party died 
inteſtate, the ſpiritual court could not, beforg the late aft of 

22 &' 23 Car, 2. cap. 10, compel a diſtribution; and if it could 

(s) Poſt not take any of the perſonal eſtate from the adminiſtrator, wha 

rough v. Davie, Was the creature of the ordinary (a) much leſs had it any 


Comberb. 378. 
Com. Rep. 3. 
Mod. 247. 


— 7 " — 


"> * * 1 . —— — „ 


(1) This point has been ſo deter- ten v. Kuightly, 44, May v. Lewin, 
mined in Rachfield v. Care eſi, poſt 2 poſt. 2 -4) Lo ark v. Andrew, 2 
vol, 158, (and the ſame caſe 1 Stra. Vez. 162. So where ſpecific legacies are 

68, by the name Ru/zell v. Carneſſe)— given to one or more executors, Ran- 
— v. Dexwes, polt 3 vol. 40. Cookv. dall v. Bookey, 2 Vern. 425. Shrimpton 
Walker, 2 Vern. 676. where a pecuniary v. Stanhope, 3 Atk. 230. Southcet v. 
legacy has been given to a foleexecutor. Wat/on, 3 Ack, 226. Martin v. Rebow, 


So, where equal pecuniary legacies 10 
two or more executors, Fofter v. Munt. 
1 Vern. 473, and 2 Vern. 676. Lord 
* v. Hungerford, Pre. Cha. 81. 


B 
aud poſt. 3 vol, 194 (note). Farring- 


1 Bro. Cha. Rep. 154. Sed vide the 
ſeveral diſtinctions, which have from 
time to time been taken in caſes on 
this ſubject, more fully in Ferriagton v. 


Knightley, poſt. 544+ 


ſuch 


<SS Bac. 47 @aac 1 
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De Term. 8. Michaelis, 1695. 2 
ſuch power in a caſe where. there were executors, Thatjit fart a 


*was true, in Fofter and Munt's caſe (a) in chancery, it had Pour 
been decreed, the executors ſhould not have the ſurplus ; but 473+ ode 
there five witneſſes expreſaly fwore, | that the teſtator bad de- 
n ecke (*%8] 
ſums bequeathed to them 7. SIG! } 


" Holt C. J. The daughter, not 0 reiduary legatee, can 
haye no pretence of ſuing for this ſurplus in the ſpiritual court: 
on the contrary, the teſtator's having appointed his brothers 
executors is a gift to them of the reſidue, after debts and lega- 
cies paid. At common law, before the ſtatute ordered ad- 
miniſtration to be granted, the ordinary appointed committees 
of the perſonal eſtate, and in thoſe times it was the practice to 


- compel ſuch committees to diſtribute : but afterwards, when 


adminiſtration, this adminiſtrator had all the power of an exe- 
cutor, and being in nature of an executor, it was adjud- bs 
ged, that he was (e) not compeſlable to make diſtribu-, (ee. 
tion; which being thought hard as to thoſe of kin to the 43. Reb. $4. 
inteſtate in equal degree, the ſtatute of diſtribution was made. — 
So that what is faid in 2 Infl, 3% te that an executor OT. 44, but more" "+ 
« admipiſtrator having paid all debts, legacies, and funeral aner 
6 expences, is compellable to divide among the next of kin, Edwards % 


ſcems not to have been thoroughly conſidered. | © e 


But that the point might be the more folemuily ſettled, the 
executors were ordered to declare upon a prohibition ; and 91 
afterwards on debate a prohibition PEW; * 3 


n P 
alan 3d. a> * 


* 8 


+ The fact here e da ee anne bas bern frequently 
ſaid, that this decree was founded on the fraud made uſe of by the executors, 
in inſinuating themſelves into their teſtator”s favour, and prevailing with him to 


the ordinary by virtue of the act of parliament (5) granted, en 
Rey 


— * ———— 


execute his will at a tavern, (wide poſt. 116.) which indeed appears by the regiſ- 


ter's book to have been charged in the bill, and inũſted on by the counſel for che 
plaintiffs at the bar ; yet it ſeems as if no fraud was proved ; fince the reaſon 
of the Lord Jeffery 's decree is expreſſed to be, Becauſe the ; words of the will 
** amounted toa declaration of truſt, it being plain the teſtator never deſigned 
© the ſurplus of his eſtate (upwards of 5000 — 7 ſhould go to his executors, ſor 


* that he gave them 10/, a-piece which excluded ane any property the 
% law might caſt upon them.” 7 
4 The prohibition was granted rightly ; foraſmuch as the ſpiritual court, by 
compelling a diſtribution, would, in nete, compel the execution of ætruſt, which 
they cannot do. See this reaſon given per lord Chancellor erna in the 

caſe of Farrington v. Knightley, poſt. 


34 Upon 


| De Term. . 'Michadlis, 1695. 
dun“ "Upon this, the daughter, as next of Ein, brought a bill in 
.--  ., Chancery. fa) againſt the executors for an account of the 
Se furplus; and though there were proofs that the teſtator intend- 
| ed his executors ſhould have the furplus; in regard that the 
daughter had incurred her father's diſpleaſure by having mar- 
ried againſt his conſent, yet theſe being ſome what doubtful, it 
was decreed. firſt by Sir Jabs Trevor Maſter of the Rolls, and 
afterwards by Lord Somers upon an appeal, . that the executors 
ſhould be hut truſtees as to the ſurplus, after their legacies 
paid; and that ſuch ſurplus ſhould go according to the ſtatute 
of diſtributions. And it was ſaid by Lord Semery, that equity 
did delight in equality, and that the diſtribution according to 
Tluat it was dangerous to admit of parol proof where there 
Vs @ will In writing; however, in relatiomto a perſonal eſtate 
J"Videz (5), the court would allow of proofs and averments ; but then 
„ Fane, Et {ſuch proofs ought to be plain and indiſputable, to intitle an 
>, executor to the benefit of the ſurplus; and for this purpoſe the 
. dutheſedow- court 'tined Lady Gain/borougFs caſe (e) where the late Lord 
—— Gain/borough' owed debts by mortgage, and made the coun- 
— —  teſs executrix, againſt whom the heir brought his bill, to ſub- 
% Vern aca; ject the perſonal eſtate in the firſt place to pay off the mort- 
Aale a n gage; and it being proved to have been the intention of the 
endet teſtator, that his exeeutrix ſhould have his perſonal eſtate, ex- 
* empt from debt, and that the lawyer who * drew the will hav- 
ö , ſonal eſtate to the wife, had replied, there would be no oc- 
(4) Poſt. Raw- cafion for that, ſhie being to have the perſonal eſtate of (d) 
%%% b as executrix, it was decreed, that the wife ſhould retain 
the perſonal. eſtate, and that the heir ſhould not, in that caſe, 
have aid thereof, towards paying off the mortgage, notwith- 
ſtanding that by the rules of the court the ſame was liable to 
de ſo applied, 


* 


— 


(1) Er vide Lirtlebury v. Buckley, 2 withſtanding the authority of theſe ſe- 
Vern, 677. Batchelor v. Searle, 2 Vern. veral caſes, Lord Hardwicke in Blink- 
. 396, Heron v. Newton (cited) poſt. 2 horse v. Feaft, 2 Vez. 28, expreſſes 

vol. 160.. Rachfield v. Careleſs, poſt. 2 himſelf to have been very tender in ad- 
vol. 168. Breſtbridge v. Woedreffe, 2 mitting parol-evidence in caſes of this 
Atk. 68. Lake v. Lake, 1 Will. 313, & kind. And Lale v. Lale is the only caſe 
Amb. 126, Lord Hardqwicke's judgment (in print) which has been decided fince 
in Lich v. Litchfield, 2 Atk. 373. Not- that time on parol- evidence. 
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Twaites and Smith. 


Nene ee the cover of ee fone 
a ſentence given by Dr. Watkinſon, chancellor of the arch- 
biſhop of York, for the validity and probate of a will of a per- 
ſonal eſtate. The ſingle matter in queſtion was, that there ed 
were only three witneſſes to the will, and two of thoſe hap- 
pened to be children of the reſiduary legatee, | 


Wherefore it was inſiſted that thoſe two children -were not 
competent witneſſes : foraſmuch as by the civil law the child 
was not allowed to be a witneſs for his parent, and ſo was the 


expreſs text thereof, as appears by the Digeft tit. de Tefibur ; 
and this was ſaid not to be any of the ſolemnities or cere- 


monies of the civil law, for then it might not be binding 
here, no, part thereof being obligatory, or neceſſary to be 
obſerved among us, but what is required by the law of na- 
otros barks er eee 
dren from bearing witneſs in caſes where their parents were 
concerned, proceeded from the aſſection and duty they, owed 
to their parents, and fo was Albericus Gentili in bi tract De 
Teflibus, que 2. fo. 20. | 


Hate ati renter As 
law children were incapacitated as above; but then the ſame 
was urged to be only one of the ceremonies. of chat law, and 
ſo not of force with us: juſt. as a (a) woman was thereby 
prohibited to be a witneſs, whereas our law knew of no ſuch 


prohibition.' But admitting theſe children were exception- 


able for that reaſon, yet here remained one witneſs altogether 
without exception; and by the civil law one good witneſs 
might ſupply the deficiency of another exceptionable witneſs. 
See Farinacius de Teftibus, 9. 62. fa. 199, whoſe words are, 


Tyflir unius inhabilitas fte, fun, ex fide E habilitate d 


alterius, 


And it being ordered by the civilians that precedents ſhould 
be ſearched, for the appellant, the caſe of Marwod verſus 


Metcalf was produced, where, upon an appeal ſrom the court 
2 of 


33 
os vin ” 
a will re- 
— 
eſtate by the 
civil law, by 
which law 


ſuch will is 
terminable, 


C11] 


De Term. & Michaelis, 1655. 


- Upon this,” the daughter, as next of kin, brought a bill in 
"A Chancery fa) againſt the 'executors for an acobunt of the 
. furplus ; and though there were proofs that the teſtator intend- 
HY ed his executors ſhould have the furplus; in regard that the 
[0  gabghter had incurred her father's diſpleaſure by having mar- 
ried againſt his conſent, yet theſe being ſome what doubtful, it 
was decreed, firſt by Sir Jahn Trevor Maſter of the Rolls, and 
afterwards by Lord Somers upon an appeal, that the executors 
ſhould be hut truſtees as to the ſurplus, after their legacies 
paid; and that ſuch ſurplus ſhould go according to the ſtatute 
of diſtributions. And it was ſaid by Lord Somers, that equity 
did delight t in equality, and that the diſtribution according to 
the ſtatute was moſt agreable to natural juſtice. 


. rae ee ebe ed ee $i rer hne mn 
Vos a will in writing; however, in relatiomto a perſonal eſtate 
fue (5), the court would al.ow of proofs and averments ; but then 
Fr Afuch proofs ought to be plain and indiſputable, to. intitle an 
dow- executor tothe benefit of the ſurplus; and for this purpoſe the 
v. dutheſsdow- court cited Lady Gain/boroug#'s caſe (c) where the late Lord 
Eee ef Gainſboriugh\ owed debts by mortgage, and made the coun- 
— — teſs executrix, againſt whom the heir brought his bill, to ſub- 
e ject the perſonal eſtate in the firſt place to pay off the mort- 
ln coke of gage ; and it being proved to have been the intention of the 
La teſtator, that his exeeutrix ſhould have his perſonal eſtate, ex- 
(a) empt from debts, and that the lawyer who * drew the will hav- 
(e101 ing been inſtructed to inſert in the will a bequeſt of the per- 
| , ſonal eſtate to the wife, had replied, there would be no oc- 
(4) Poſt. Rav- caſion for that, ſhe'being to have the perſonal eſtate of (4) 
nag: Fowl... courſe as executrix, it was decreed, that the wife ſhould retain 
the perſonal eſtate, and that the heir ſhould not, in that caſe, 
have aid thereof, towards paying off the mortgage, notwith- 
ſtanding that by He rules, of the court the ſame was liable to 
= %* 
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(1) Fr via Litelebury v. Buckley, 2 withſtanding the authority of theſe ſe- 
Vern. 677. Batchelor v. Searle, 2 — veral caſes, Lord Hardwicke in Blink- 
376. Heron v. Nexwtox (cited) poſt, 2 bern v. Feaſt, 2 Vez. 28, expreſſes 
vol. 160.. Rachfield v. Careleſs, poſt. 2 himſelf to have been very tender in ad- 
vol. 158. Breſibridge v. Weedreffe, 2 mitting parol- evidence in caſes of this 
Atk. 68. Lake v. Lake, 1 Will. 313, & kind. And Lale v. Lale is the only caſe 
Amb. 126, Lord Hardqwicke's judgment (in print) which has been decided ſince 


in Urrich v. Litchfeld, 2 Atk. 373. Not- e on parol- evidence. 
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Twaites and Smith. 


N appeal was brought before the 8 * 
a ſentence given by Dr. Watkinſon, chancellor of the arch- **64 


biſhop of York, for the validity and probate of a will of a per- 


were only three witneſſes tb the will, and two of thoſe hap- dun 
pened to be children of the refiduary legatee, 


Wherefore it was inſiſted that thoſe two children were not 


competent witneſſes : foraſmuch as by the civil law the child 
was not allowed to be a witneſs for his parent, and ſo was the 


monies of the civil law, for then it might not be binding 
here, no, part thereof being obligatory, or neceſſary to be 
obſerved. arhong us, but what is required by the law of na- 


dren from bearing witneſs in caſes where their parents were 
concerned, proceeded from the affeQtion and duty they owed 


ny WINE 3 
was urged to be only one of the ceremonies, of chat law, and 


ſo not of force with us: juſt as a (a) woman was thereby 
prohibited to be a witneſs, whereas our law knew of no ſuch 


able for that reaſon, yet here remained one witneſs altogether 
without exception; and by the civil law one good witneſs 
might ſupply the deficiency of another exceptionable witneſs. 
See Farinacius de Teſtibus, q. 62. fo. 199, whoſe words are, 


alterius . 


And it being ordered by the civilians that precedents ſhould 
be ſearched, for the appellant, the caſe of Maro verſus 


Metcal, If was produced, where, upon an appeal ſrom the court 
2 of 


expreſs text thereof, as-appears by the Dig tit. de Teffibu ; 
and this was ſaid not to be any of the ſolemnities or cere- 


law children were incapacitated as aboye; but then the ſame 


prohibition." But admitting theſe children were exception p 


 Teflis units inhabilitas & fed, pine. ex fide & habilitate 


10 


A lars 


os Shares 
a will re- 


ſonal eſtate. The ſingle matter in queſtion was, that there — 12 


civil law, by 


which law 
ſuch will is \ 
| 4 


ture and nations; but the reaſon of this prohibition of chil. 


111 


to their parents, aL wes rey Gen in 0 tract De 


mitted to be 


witneſſes there - 
to. Wood's Inſt. 
ag Law 17, 


. * 
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© where the writing reyoking it is ſigned in the preſence of 


of York to the delegates, this very exception was inſiſted upon 


and at length allowed. Alſo the caſe of Sir Thomas Lint, 


where the like exception prevailed ; but this laſt caſe not 
being before a court of delegates, there were no common law 


; j "=" 


- adjudged by a court of delegates, where Mr. Juſtice Powe! jun, 
was in the commiſſion, and preſent, (and which at the hear- 
ing of this principal caſe he remembered) ; the point there 
| was upon the revocation of a will ; and whereas by the ſtatute 


(a) of frauds it is enacted, that no will ſhall be revoked, but 


three witneſſes; it fell out that there were in that caſe three 
witneſſes, two whereof were unexceptionable, but the third, 
e e ee eee eee 
objected to, as no witneſs by the civil law. W 


But it was decreed by the judges delegates, that there being 
two good witneſſes, which were ſufficient to prove the revo- 
cation by the civil law, though the ſtatute required a third 
witneſs, yet that other witneſs added by the ſtatute, needed 
not to be qualified according to the civil law : from whence 
the common lawyers inferred, that our judges have not looked 
on themſelves as bound up by the rules of the civil law, but 
at liberty to follow their awn, where the two laws differ. 


To which it was replied, frf, that this being a will of a 
perſonal eſtate only, was proper to be determined by the 
canon and civil (5) laws; and that the judges had, in all ſuch 
caſes conformed thereto () ; indeed, where ſome temporal 
matter depends on an eccleſiaſtical cauſe, and is neceſſary to 
be determined with it, chere, though the eccleſiaſtical judges 


may try ſuch temporal matter, yet they ought to do it by the 


rules of the common law, to which it properly belongs; elſe 
the common law judges would interpoſe by ſending prohibi- 
tions ; and that with this diſtinction were all the caſes, wherein 


the temporal judges had differed from the civilians, to be re- 
conciled, 


| Secondly, That in this caſe, the having of one good witneſs 
Fould not help the difability in the reſt ; for that was to be 
under - 
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Michaelmas Vacation, 1696. 12 
where the exception went only to diminiſh in part Dir 
the credit of the witneſſes, ad on account of friendſhip, or * 
even relation in a further degree, but not in caſe of exception 
ach, who was ably prize ws 007. r 
at all. 4 0 . * 


Nirdhy, That the exceptions to witneſſes in the civil law, [ 13 J 
and in a cauſe triable by them, were not to be compared to 

ſuch exceptions as might lie againſt witneſſes at common law, 

where the trial was by jury, but rather to exceptions to the 
n 

jury - man (a) even at common law, (a) 1 Taft. 157% 


| Laſtly, (As the ſtrongeſt argument in favor of the excep- 
tion) the conſtant practice was appealed to; and that the 
defect could not be ſupplied by another intire witneſs, was ſaid 


to appear from Swinburne, who giving an account of the prac. 


tice and law here in that particular, (lib. 4. ect. 24.) expreſsly 
ſays, when the law reſiſts the examination of witneſſes, it ſhall 
not be ſupplied by any other witneſs. Whereupon the com- 


mon law judges agreed with the civilians, that theſe two chil- 


dren were not to be allowed as witneſſes ; therefore the will 

failed for want of proof, one witneſs being by the civil law as 

no witneſs (5), and ſo adminiſtration was granted to Twaites (i) Pod. Blacks 
the appellant. Pqwel ſen. was a little doubtful, but thinking 
that in this caſe he was to he bound by the civilians, he at 

length agreed, and the ſentence given at York was reverſed. (+) 


Afterwards a commiſſion of review was fued out upon this 
ſentence, byt the See k- Ra renounced. 


he . Ws wm * x AG rh. 4 = — 


(+) Acre, If the will in . much as ſub- 
ſeribed, by en fince in either of theſe caſes it would 
have been good without any witneſſee at all. Vide Swinb. 300. (1) 


So, althou dictated . 
8 7 — for Wore! HAſtew, 2 Bro, Cha. Rep, 
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Caſe 4. - ods Fiſher wehr Wigg, 


Salk, 355. FO JECTMENT: A copyholder in fee had iſſue four fons 
_ and two daughters, and ffirrendered his copyhold to the 
+ 623+ uſe of his wife for life, and after her death, to the uſe of his 


Dd three younger ſons and two daughters, equally to be divided, 
Com, Rep. 28 and their reſpeRtive heirs and aſligns for ever. 
— 100. Surrender of # ceppbeld to the uſeof . B. and C. and thei heirs equally 


to de divided betwixt them and their heirs reſpectively. This beld by two judges 8 tenancy 
—— 1) by reaſon of the apparent intent of the ſurrenderor, — opinion of Helt C.J, 


t it a jointenancy. | 


The queſtion was, whether theſe words made a tenancy in 
common; or whether the ſons and daughters took as jointe- 
nants? And the matter having been argued folemaly at the 
bar, pms ee AAS ABT 


aA. . 


— — 


65 In cafes of wills the words The preſent caſe of Fiſber v. Wigg, is 
„ equally to be divided“ certainly determined on the 4 that a ſur. 
make a tenancy in common; Prince v. render of a copy not to be con- 
Helin. 1 Atk. 493. Owen v. Owen, ſtrued with — ſcrictneſs as a com- 
1 Atk. 494. Heath v. Heath, 2 Atk. mon law conveyance, (as ſaid by Lord 
122. Hawes v. Hawes. 3 Atk. $25. Hardewicke, 2 Vez, 257), which contra- 
Stones v. Heurtly. 1 Vez. 165. So, in dicts the ground of determination in 
deeds which receive their operation Jdle v. Cook, poſt, 70. (where it is 10 
from the ſtatute of Uſes ; —— that the conſtrudli uction of a ſurrender 
Fallier. 2 Vez. 252, & 3 A &. 371 muſt be the ſame as if the eſtate had 
Goodtitle v. Stokes, 1 Will, 341. been limited by fenen, and muſt be 
in common law conveyances ; Stones v. governed alike b rules of the com- 
Heurtley. 1 Vex. 165. Rigden v. Yal- mon law), unleſs the two caſes be re- 
lier. 2 Vez. 257. where Hard. conciled upon Lord Hardevicke's diſ- 
wicle ſays, that although deeds to uſes tindtion between words of imitation, 
muſt be conſtrued like common law words of regulation, c. However; in 
conveyances, as to words of limitation, caſes of ſurrenders of copyholds, this 
yet he ſaw no harm in conſtruing them caſe ſeems an acknowledged authority; 
otherwiſe, as to words of regulation or Rigden v. Vallier. ub. ſup. Goodtitle v. 
modification of the gate; as the words Stokes. 1 Will. 341. & Denn v. Gaſ+ 
„„ equally to be divided” are, Vide tin. Cowp. 660. 

Stratton v. BH. 2 Bro. Cha. Rep. 233. 
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De Term. 8. Hall. 1700. 14 
Gould J. The fons and daughters. take a8 tenants In com- Hanna 
mon, and not as jointenanta. Os, 


In conſtruttion of deeds this rule is to be obſerved, (is.) 
to make all parts of them take effect, according to the intent 
of the parties, ſo as it be not contrary to the rules of law; and I 15 J 
it will not be inconſiſtent with any rule of law, to conſtrue 
this a tenancy in common z the words upon which we are to 
judge being, not words of limitation, or creation alan eftaqns 


but of qualification and correction. 


| There are no preciſe words requiſite to make n tenancy in 
common. Lit. ſet. 292. 1 fl. 189, a. Cre. Elia. 695. 

3 G. 39. Ratcliff's caſe. The words (equally to be divid- 
ed) go to the quality of the eſtate, and not to the limitation 

of it; a joint eſtate in the premiſſes may be altered by the 
habendum. Hob, 172. 1 If. 190. . Cre. Car. 75, A grant 

to a man and his heirs, but if he die /ans iſſue, &. this turns 

the fee in the premiſſes to an eſtate- tail, and corrects the ge» 
nerality of the preceding words. 19 H. 6. 74. The inten- 
tion of the ſurrenderor was to make proviſion for his younger 
children and their heirs, which will not take effect, if it be a 
joint eſtate, Surrenders of copyhold land to uſes ſhall have 

the ſame favourable conſtruction as wills, and are not to be 
tied up to the ſtrict rules of the common law, but expounded 
according to the intention of the party. 2 Bat. 274. 3 Cre. . 
323. Poph. 125, 126. Plaod. 151. 1 Saund. 151. 2 
Vent. 365. (1). And though there has been a running notion 
paſſing obiter in ſome books, that there is a diverſity betwixt 
wills and conveyances at common law, yet that matter has 

not been ſcanned or ſettled : for, as to the intention of the 
party, the words in a deed are capable of the ſame conſtruc- 
tion as in a will, As tothe caſe in 2 Rall. Abr. go. 5. Furſe 
verſus Weeks, the diverſity there is upon a conveyance at com- 
mon law, but here the caſe is upon a limitation of an uſe. In 

the caſe of (a) Blifet verſus Eranwell, Paſche 6 W. & M. (.) Salk. 226. 
C. B. a deviſc was to two and their heirs, and the longer liver 
— Rt a C0 


Ys * 
3 n 
1 
” * 2 


þ (1) In Rigden v. Yallier, 2 Vez. 256, to be found in the Regiſter's book to 
Lord Hardwicke ſays, that no decree is warrant this report. 
wife 
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De Term, 8. Hill. 1700. 
wife ; and reſolved, this was a tenancy in common. The 
words equally divided, or equally ts be divided, make a 

in common in a will, beyond all diſpute, and we are here in 
the caſe of an uſe, which bears the like conftruftion with a 
will (1). 


In 2 Roll, Abr. 67. Brooks verſus Brooks, the wife was 
named after the habendum in the ſurrender of a copyhold, and 
yet took an eſtate according to the limitation, upon that rule 
of conſtruction. Paſche 32 Car. 2. B. R. Smith verſus 

ohnſon. A feoffment was made to two and their heirs, equal. 


ly to be divided, and there Scregs and Dolben were of opinion 


{«) 4 Co. 29. b. 
alſo pott. Idle 


v. Cook 75, 


[17] 


that the ſeoffees were tenants in common, and not jointenants; 


but Jones differed. 


Turton J. was of the fame opinion, (viz.) that it was a 
tenancy in common, and argued much to the ſame effect, 
only he added, that a precipe lies of two acres in tres partes 
dividend”, which is a tenancy in common. 13 Cs. 58. 21 
Ed. 4. 22. That if this limitation had been before the ſtatute 
of uſes, the chancery would have compelled a conveyance to 
the ſons and daughters in common, and the. law ſhall have the 
ſame operation ſince : that if in this caſe, the father had fur- 
rendered the land to the uſe of his laſt will, and by his will 
had deviſed it in theſe words, it muſt have been agreed to 
create an eſtate in common; and there was no reaſon why 4 
different conſtruction ſhould be put upon the words, when 
expreſſed in the ſurrender itſelf. 


Halt C. J. contra: Copyhold lands do not differ (a) in con - 
ſtruction of law ſrom freehold lands, and ſurrenders of copy- 
holds muſt be governed by the ſame rules as conveyances at 
common law. 'The opinion in Poph. 126. which my brothers 
rely on, (viz.) that a ſurrender is to be conſtrued as a will, 
is of no authority for it is amongſt the additional caſes, and 
not reported by Popham ; and there is no mention made of it 
in the report of the ſame caſe in Ou. Face 434. 


If a copykolder ſurrenders to the lord, without declaring an 
uſe, the copyhold extinguiſhes, as on a ſurrender by tenant for 
life, to him in reverſion. 


” 
— — __ — 


(1) Gilb, Dev. 143. 


nts; 
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The reſolution, ig a Rell, A 
a perſon. named uber the Antendum ſhould take the eſtate li- 
mited to him 3 ſo where 8 ſurrender is t ſeveral by cuſtom, 


upon the conſtruction of an uſe, for a ſurrender to an uſe is a 
limitation of the eſtate, a declaration and direction to the 
lord how to grant the lands, and the ſurrenderor himſelf con- 
tinues ſeiſed till the admittance of the ſurrenderee, and the 
perſon to whoſe uſe the ſurrender is made is not ceffui que uſe 
in the mean time, but when admitted, he is in by grant from 
the lord. | | 


By this ſurrender the ſons and daughters are jointenants, 


and not tenants in common: for the words, equally to be di- 
vided, ſignify no more than the law would have implied with- 
out them, and therefore they can have no operation. 1 Int. 
186. a, One jointenant can only forfeit or diſpoſe of his own 
part; and if both join in a feoffment, and one die, it muſt 
be pleaded as the feoffment of both, and not of the ſurvivor 
only. 5 

The true difference between jointenants and tenants in com- 
mon is put in Lit. ſet. 292. 1 I. 188. 6. jointenants hold 
by one joint title, but tenants in common by ſeveral titles. In 
our caſe the title is joint, and all claim under the ſame convey- 
ance z the word (equally) doth not alter the manner of taking 
the profits, there being no difference, in that reſpect, between 
jointenants and tenants in common, in regard if one jointenant, 
or one tenant in common, take the whole profits, his com- 
panion has no remedy againſt him. 


So jointenants have as ſeparate an intereſt in the lands as 
tenants in common; for tenants in common were no more 
compellable at common law to make partition, than jointe- 
nants ; and therefore in ſuing a writ of partition, the party ne- 
ver ſhews whether he is tenant in common or jointenant, but 
only that he is ſeiſed pro indiviſo. Ce. Ent. 413, 414. In 
like manner, one jointenant may diſpoſe of his own part, as 
well as a tenant in common, and each has an equal pro- 
portion without thoſe words, *equally to be divided“; neither 
does the word *reſpeCtively” make any alteration of the eſtate, 


foraſmuch as there is no diverſity betwixt a grant to two and 
their 


they ſhall take in ſucceſhon as, they are named: we are not 


Ftents . 


(18] 
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3 their heirs, and a grant to two dad their reſpeQive heirs, of 


. Wroce 


1191 


be Term II 1900," 


to two and their heirs reſpWfiively7ince the lirgitation muſt be 
to both their chey antinot both tube & fee-ſimple, and 
1 e eee jt muſt be to both their 
heirs reſpectirely (which Tur und Gould agreed); and in 
conſtruction of deeds, ſuperfluous words an do be rejected, a3 
having no operation. 8 Co. 145. as | 


But there has been an objection drawn from Litt, ſe. 298, 
If lands be given to two, habend' the one moicty to one, c. 
they are tenants in common. | 


| Reſp. If a feoffment be made to two, habend' one moiety 
to one, and the other moiety to the other, this operates as 
ſeveral conveyances, and not as one, for there muſt be two 
liveries, becauſe there are ſeveral freeholds, and livery to one, 
ſecundum formam charte, would not enure to the other; and 
that caſe is not like to ours, in regard there is an actual divi- 
fion and diſtribution of the land; whereas the words, equally 


to be divided, do not aſſign ſeveral parts. 


If a feoffment be made of twenty acres to two, habend' 
ten acres to one, and ten acres to the other, this habend' 
would be void, becauſe repugnant to and inconſiſtent with the 
premiſſes, by which the whole twenty acres were expreſzly 
granted to both ; otherwiſe where a manor is granted to two 
in the premiſſes, habend” one moiety to the one, and the other 
moiety to the other ; theſe words cannot make a'tenancy in 
common, it being the nature of that eftate for the tenants to 
be ſeiſed pro indiviſo, but purſuant to this, they muſt hold 
ro indiviſo, which is ſo far from implying a tenancy in com- 
mon, that it directly excludes it. 

But it is objected, that in 1 11. 190. b. in tres partes divi- 
and implies a tenancy in common. 


Reſp. That is not mentioned in the caſe of 21 Ed. 4. 22. 
J. neither is Coke poſitive therein, it is only his conjecture. 


Object. Jointenants have but one freehold ; but tenants in 
common have ſeveral frecholds. 


Reſp. I agree it; but Geir protein the had are not divided 
and ſeveral. 
o. 
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tion from what they would have in the other. A grant to a 


man and his aſſigns for ever, in a deed paffes only an 
eſtate for life 3 but the ſame words in a will give a fee-ſimple. 
27H. 8. 27. Soan eſtate may paſs in a will by implication, 
but not in a deed z the reaſon of which different conſtruction 
is, becauſe the law conſiders the circumſtances of the teſtator, 
who is inops concilii, and will not hold him ſtrictly to rules; 
and this reaſon took place in the conſtruction of wills made by 
cuſtom before the ſtatute of H. 8. as in 11 H. 6. 12. the caſe 
of a deviſe to an infant in ventre ſa mere; which fame reaſon 


and rule of conſtruction holds in wills made ſince the ſtatute. | 


But precedents on wills will riot an this abs the 
reaſon of every caſe is the frrength of thie caſe ; the reaſon of 


the opinion in Ratcliff”s taſe, 3 Co. 39. b. is not on the force 


of the words equally to be divided, but from the intention. 


An eſtate in a will may be reſtrained and qualified by the 
intention of the teſtator, without expreſs words, 13 H. 7. 
17. Hob. 34+ Cro. Fat. 367. 1 Jo. 342. Wbere it is 
agreed, that the like limitation, had it been in a will, would 
have ereated an eſtate- tail, though it did not in a conveyance 
at Common law, or in a furrender. - 


2 Rol. Ar. go: A deviſe was to two equally to be d. 
vided, habend' to them and the ſurvivor, and the heirs of the 
ſurvivor ; and reſolved, they were jointenants and not tenants 
m common, becauſe of the ſubſequent words which were not 
tepugnant to the firſt. For the firſt words did not make a te- 
nancy in common by expreſs limitation, but by implication or 
fa) conſtruction; which is the true reaſon of the caſe, and a 
full authority for me. If the limitation had been (5; expreſs, 
the ſubſequent words would have been void and repugnant. 
Stiles 211, 434. Dyer 25. ; 


It was after ſome time and debate that theſe words obtained 
to make a tenancy in common in a will ; and the doubt pro- 
ceeded from hence, (ſcil.) becauſe they did not make an eſtate 


or tenancy in common at common law; for if they had, there 
Vol.. I. C ceuld 


21 1 
(a) See poſt. 36 


Phillips Vs 
Phillips. 
(HY See 
Bamfie 
— 


— 
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does not love fractions of eſtatet, ſo neither does it 
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could then 138 bb l d RY It has been hi. 


' therto the conſtant opinion, both at the bar and on the bench, 


make a tenancy in common in a 
ie in law, betzüſe, che law 


® 
, a ge * 
3.1 M» 


that theſe words 
deed. Jointenancy i 


diviſion of tenures, ” multiplication of ſerviggs. 


Now as long as te jointenaney continues, there i 15 a joint 
tenure, but when the tenancy becomes in common, then he 


tenures and ſervices are ſeveral. 6 C. 1, 2. And by ſuch 


conſtructions as my brothers make in the preſent caſe, inſtead 
of one copyhold eſtate, and one fine and ſingle ſervice, there 
would be five ſeveral copyholds and as many fines and ſervices; 
and one tenant in common cannot have contribution for ſuch - 
againſt his companion, as a jointenant may. This is the true 
and only reaſon why joint eſtates are favoured in law; at leaſt, 

I can invent no other. | 


But che cafe of Smith and Juh1ſen is objected. 


Reſp. When that judgment was given, no body was ſatisfied 
with it; and afterwards the rule for judgment was diſcharged, 
and an ulterius council awarded, and then the party died; ſo no 
judgment was given. There is no authority in the books 
againſt my opinion; on the contrary, the concurrent autho- 
rities of all times in Wefiminfter-Hall are for me; ſo that I 
think judgment ought to be given for the defendant. But my 
brothers make the majority, and therefore the plaintif} mult 
have . 
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Nottingham ver/us Jennings. 'Caſe 5. 


JN cement, on the trial, this caſe was made: J. 8. Salle. 233. 


had three ſons, A. B. and C. and deviſed his lands to B. Lord Ray. 568. 
Com. Rep. 8a. 


(his ſecond ſon) after the death of his mother, to hold to him 2 Eg. Ca. Ab. 
and his heirs for erer; and for want of ſuch heirs, then to his If. Mt bye 
(the teſtator's) right heirs. F4 father ws 6 LA 
heirs for ever, and for want of ſuch heirs then ro the right heirs of the teſtator, — — 
But had the deviſe over been to a * the ſecond ſon would have taken a fee-ſimple, and 
conſequently the deviſe over had been (3) 


FNF Nr 


The teſtator died, äſter which B. entered and died without 
iſſue, living A. who was leſſor of the plaintiff, 


It was argued by Northey for the plaintiff, that the eſtate 
deviſed to B. was but an eſtate-tail, and not a fee- ſimple; 
and that the word (heirs) ſhould be conſtrued heirs of his body ; 
for that it muſt be intended, the teſtator took notice that his 
ſecond ſon B. could not by any poſſibility die without heir, ſo 
long as his father had any other iſſue, who would be heir to 
him; that this conſtruction was founded upon the ſame rea- 
ſon, as where a deviſe is to one and his heirs, and if he die 
without iſſue of his body, then to another, which is conſtrued [ 24] 
to be an eſtate- tail; becauſe the teſtator appears to have in- 
tended only the hcirs of the body of the firſt deviſee. Crv. ac. 


Www wmT'SD © . 


415. (a). Webb verſus Herring. 1 Rol. Rep. 398, 436. Cre. () vol 10 
Fac. 428. 448. 1 Rol. Abr. 836. 3 Keb. 589. 2 
Thacker, 3 Lev. 


Carthew for the defendant inſiſted, that B. took a fee - ſimple, 71. 
and relied on the caſe of Hearne verſus Allen, Cro. Car. 58. 
That this caſe differed from that of Webb verſus Herring, foral- 


— — 


(1) So All v. Spend'ove. 2 Eq. Daug. 254. Pickering v. Towers, Amb. 
Ca. Abr. 305. pl. 2. Tye v. Willis. 363+ {wes v. Legge, 4 Term Rep. 
Ca. temp. Tal. i. T:l5urgh v. Bar- 488. (note), Doe v. Perrzn, 3 Term 


bur. 1 Vez. 89. Geodright v. Dunham. Rep. 491. 
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Norriw ona much as here was an expreſs deviſe of a ſee- ſimple, but there 
* JuxxIner the ſon took only by implication ; and therefore the implied 


5 


eſtate was made to give way to that which was expreſſed ; 
which diverſity was the foundation of that judgment. That 
it muſt be agreed, if this remainder had been limited to a 
ſtranger, it had been void, and B. would have taken a fee- 
ſimple. 9 H. 8. 8. 5. Cre. Jac. 416. Yelv. 209. That 
this deviſe over to the teſtator's right heirs was intirely void z 
for the eldeſt ſon ſhould not take by purchaſe by the words of 
the will, but would be in by deſcent ; for which reaſon, this 
clauſe being a nullity, and paſſing no eſtate, it ought not to 
aſſiſt the conſtruction of the will, by making an eſtate- tail by 
implication ; that the deviſe over being generally to his (the 
teſtator's) right heirs, and no particular perſon in view, and 
there being an expreſs deviſe of a fee-dimple, and no expreſs 
remainder, H. ought to take a fce-ſimple, and no implication 
to be made of an eſtate- tail. 1 bie. 


But the whole court adjudged it to be but an effate-tail in B. 
And by Hplt C. J. though the eldeſt ſon ſhall not take by this 
will, but ſhall be in by deſcent, and fo the deviſe over void in 
point of limitation, yet it is ſufficient to manifeſt the intent 
of the teſtator, and aid the conſtrucłion of an eſtate-tail. It 
appears to have been the teſtator's intent, that the lands 
ſhould deſcend from himſelf, and not from his ſon B. that the 
reverſion ſhould go to his own right heirs; and ſince that 
clauſe diſcovers his intent, it is not material whether the deviſe 
over be good or not. 1 agree, if the deviſe over had been to a 
ſtranger, it had been void, and B. had taken a fee-ſimple; but 
in the preſent caſe the word (heirs) can import nothing more 
than iſſue ; for how could he poſſibly die without heir, living 
the other brother? So that the word (heirs) muſt be qualified; 
as ſuppoſe in this caſe the lands had been deviſed to B. and 
his heirs, and if B. die without iſſue, then to another, this, 
without all doubt, would have been an eſtate- tail; the caſe of 
Webb verſus Herring is a ſtrong caſe, upon the authority of 


(s) Vide poſt, Which I ſhould have made no diſſiculty of adjudging it an (a) 


Vl. 2. 369. 
the caſe of the 
Aciurney Gene- 
tal v. Gill. 


eſtate- tail at my chambers. 
Judgment ſor the plaintiff. 
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Pett's Caſe. Caſe 6. 


Motion was made by Mr. Lechmere, for a mandamus to fai 250. 

the judge of the ſpiritual court, to make diſtribution on the leaving a de- 
ſtatute of 22 & 23 Car. 2. cap. 10. And the caſe being ordered g brother's 
to be put in the paper to be argued, appeared to be thus: — —— | 


child not admitted to any diſtributory ſhare 3 the clauſe in the ſtatute which ſays, that there 
| be no repreſentatives among collaterals beyond brothers and fiſters children, being to be in- 
tended that none ſhall take by repreſentation but the children of brothers and ſiſters to the inteſtate. 


Sir Peter Part, in April 1699. died inteſtate, having neither 
wife nor child; his next of kin was Elizabeth, daughter of Sir [ 26 
Phineas Pett, who was brother to the ſaid Sir Peter Pett, and 
adminiſtration was committed to this Z/izabeth Pert, 

The perſons claiming diſtribution were Margaret and Peter 
Pett, children of Peter Pett, who was ſon of Sir Phineas, and 
brother of Elizabeth the adminiſtratrix, 


And the queſtion was, whether the inteſtate's brother's 
Ton's children, being the grand nephew and grand niece of 
the inteſtate, ſhould come in for a diſtributive ſhare with 
the inteſtate's niece? the ſtatute ſaying, that the perſonal 
eſtate, in caſe there ſhall be no wife or child, ſhall go tg the 
next of kin of the inteſtate, and their legal repreſentatives z 
after which comes a proviſo, enaCting, that there ſhall be no 
repreſentation among collaterals after brothers* and fiſters' 
children, | 


In ſupport of the motion, Mr. Lechmere contended, that 
the deſign of this act was to be diffuſive, and to apportion, as 
much as poſſible, the inteſtate's perſonal eſtate, ſo that all the 
near relations might be provided for; and that for this reaſon 
it was properly called a ſtatute of dijfribution; which title could 
no way be anſwered, were any one ſingle hand allowed to 
ſweep away the whole; beſides that this had been hitherto the 
practice in the ſpiritual court, 


Againſt which, on behalf of the adminiſtratix, it was 
urged by Mr, Harcourt, that theſe grand nephew and grand 
niece, if intitled to any diſtributive ſhare, muſt claim it, either 
as next of kin in equal degree, or elſe, as repreſentatives. 


And firſt, as next of kin, there was no colour for it; for [L 27 J 
they could not be in equal degree of kin becauſe the admini- 
C3 ſtratris 
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tlened therein, 
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De Term. 8. Trin. 1900. 


PzTT'sCaszz, ſtratrix was the brother's daughter, and Margaret and Petey the 


brother's grand children, (that is) one degree further, 


2dly, As repreſentatives, they could not be intitled ; for as 
much as they were not children of the brother of the inteſtate; 
that it was reaſonable to conſtrue this ſtatute as favourably as 
might be for the adminiſtrators, ſince a great burden lay upon 
them at law, in duly adminiſtering the inteſtate's eſtate ; and 
this ſtatute of Car. 2. took away from their profit, but did not 
at the fame time (as it ought to have done) leſſen their bur- 
den, He cited Raym. 469. Carter verſus Crawley, C. J. 
Nerth's opinion; and ſaid, that it had been ſo ſettled in 
chancery in the caſes of Clement and Harris 1680. (a Maw 
verſus Harding, 20 Fuly 1691. and Newcomb verſus Tucker, 16 
Feb. 1694. 

'That it was true, among lineals, repreſentatives ad infinitum 
ſhould ſhare in the diſtribution, otherwiſe among collaterals. 

Holt C. J. Sir Walter Walker, a famous civilian, drew this 
(5) act for diſtribution ; and the only queſtion now before us 
upon it is, whether the words brothers and filers children in the 
proviſo, ſhall not be intended brothers and ſiſters children of 
the intelate ? Now ſurely they ought to be ſo taken; for the 
inteſtate is the ſubject matter of this act; it is his eſtate, his 
wife, his next of kin, his children, and conſequently his bro- 
ther's children, that the * ſtatute ſpeaks of; ſo that the relative 
terms made uſe of throughout, have the inteſtate for their cor- 
relative, The intent of the proviſo was to confine the degrees 
of repreſentation, that they ſhould not go beyond brothers and 
ſiſtersꝰ children. And if this conſtruction has not hitherto 
prevailed in the ſpiritual court, the parties are at liberty to 
appeal. , | | 

Et per Gould J. It has been always ſaid, the ſtatute ſhall not 
be taken in favour of diſtributions, 


Wherefore the mandamus was denied; the whole court 


_ declaring, that among collaterals, ſaving only in the caſe of 


brothers? and ſiſtersꝰ children, proximity of blood ſhould give 
title to the perſonal eſtate of the inteſtate, 


lewood, poſt, 594+ where lord chancellor Macclesfield declares the law to be ſet- 
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c iat in the ſpi 
for teachin 

on the 14th of December laſl, on my motion before the then 
ford chancellor, an order was made, that cauſe ſhould be 
ſhewn, on the firſt day of the term then next following, why 
a prohibition ſhould not go, and that i in the mean time- all 
things ſhould ſtay; which order had been from time to time 
inlarged to this day. f 


| court at Exeter, 


Caſe 7. 


Lone Krrega 
Water. 


ſchool without licence from the biſhop; and Salk. 672. the 


ſame point ar- 

gued; but no 

re (olution, 

The ſp-ritual 

court has ju. 

riſdiction of 
grammar 

— dut 

in caſe of a libel 

for teaching 


rally, e whit esd hs pen aer a e 


And now the Attorney General and Dr. Waller moved to 
diſcharge the ſaid order, alledging, that before the reſorma- 


tion, this was certainly of eccleſiaſtical juriſdiction, and in 


proof of it they cited the 11th cannon of the council of (a) («) Decree 6. 
Literan, held anno 1215. which canon, (as well as that for 2, ,. RIS 


making tithes parochial, has been received by cuſtom into 
this kingdom, and ſo made part of our eecleſiaſtical laws. 


That the 1ſt of Eliz. cap. 1. having reſtored the ſpiritual 
juriſdiction to the crown, which had been uſurped by the pope, 
immediately thereupon the queen ſet forth (5) eccleſiaſtical in- 
junctions, the 4oth whereof is, that no man ſhall take upon 
himſelf to teach ſchool, but ſuch as is allowed by the ordi- 
nary ; the making of which injunctions by the eccleſiaſtical 
power of the crown,. ſhews them to be of an eccleſiaſtical na- 


ture, and conſequently cogniſable in the ſpiritual court. 


That it muſt be admitted, theſe injunctĩons were not con- 
firmed-by any a& of parliament, but their being referred to, 
and mentioned in 5 Eltz. cap. 1. was an argument that the 
legiſlature did approve of them; that in the 12th year of that 


[ 30 


(b) See Spare 


row's Collecs 


tions 303. 


C4 queen, | 
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Cox's Carr. queen, the ſaid injunctions (and among them, this againſt 
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teaching ſchool without licence from the ordinary) were, by 
the convocation then ſitting, turned into canons ; that after- 
wards the 23d of Elia. cap.” 1. was the firſt ſtatute that pro. 
hibited it; fince which two (a) others had followed; but none 
of them tended to deſtroy the ecclehaſtical juriſdiction, only, 
by making the offence puniſhable jn both courts, gave a re- 
medy-where there was none before; that in the 1 Fac. 1. the 
convocation met, which reduced all the canons into one body, 
and then particularly made this canon, that none ſhould teach 
ſchool without licence from the ordinary ; and though it might 
be difficult to prove, that theſe canons were directly confirmed 
by act of parliament, yet there was a ſort of confirmation of 
them in 4 Fac. 1. cap. 7. for the founding and incorporating a 
free grammar ſchool at North-Leech in the county of Gloucefter, 
whereby the provoſt and ſcholars of Queen, College in Oxford 
were to nominate the fchool-maſter and uſher of the ſaid ſchool, 
and to make ſuch ordinances for the government thereof as 
they ſhould ſeem meet, ſo that the ſame were not repugnant to 
the king's prerogative, to the laws and ſtatutes of the realm, 


or to 722 canons. or conſlituticns of the church of 
on 


But on the other ſide it was anſwered, that there could not 
be one canon or precedent before the reformation, cited to 
prove the keeping of ſchool to be of eccleſiaſtical cogniſance; 
for that ſuppoſing the council of Lateran to have heen in every 
part thereof received in England, yet the canon cited did not 
prove the point ſor which it had been produced, that canon 
only appointing ſchoolmaſters in every cathedral church, and ſuch 
ſchoolmaſters to be licenſed by the biſhop ; which was but 
reaſonable, (viz,) that he who taught in the biſhop's church 
ſhould be approved of by the biſhop; that the teaching of 
ſchool was not in the nature thereof ſpiritual; and it would 
be hard to affirm that it was of eccleſiaſtical juriſdiction, or 
cogniſable by the old eccleſiaſtical laws of the kingdom re- 
ceived by common uſe, at the ſame time that not one ſingle 
precedent of apy ſuch law or uſage before the reformation was 
to be found. And that as to the canons made ſince, they did 
not bind a lay-man, (as Cox was ſuggeſted to be) becauſe the 
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De Term. 8. Michaelis, 1700. 


hiity was not repreſented in convocation ; and it was a funda- 
mental maxim of our government, that what bound all, muſt 
be aſſented to by all; neither could a reference to the canons 
in a private act of parliament add any greater weight to them 
than they had before, 

That this was a caſe which deſerved great conſideration, 
having before been in the other courts of Wefmin/ter-Hall, 
where ſeveral prohibitions had been granted on this very ſame 

int, in order that it might receive a judicial determination, 
but the other ſide would never venture to go on; as in the 
caſe of + Belcham verſus Bornardiſten in C. B. and in B. R. 
Oldfield's caſe, Mich. 9 V. 3. Chedwich's caſe, Mich. 10 V. 3. 
Scorrier's caſe, Tria. 11 3. and 12 V. 4. one Daviſon's (a) 
caſe, who being brought to the bar on a habeas corpus, it ap- 
peared thereon that he was committed on an excommunicata 
capiends, being excommunicated fag teaching ſchool without 
licence, and the court holding it to be a doubtful point, bailed 
him during their conſideration thereof; which practice of the 
other courts in 1//tminfler-Hall, ſhewed it to be a matter nat 
fit to be determined on a motion, but in a judicial way. But 
ſuppoſing it to have been originally a ſpiritual crime, yet be- 
ing now made a temporal one by ſeveral acts of parliament, 
it was thereby drawn from the ſpiritual to the temporal juriſ- 
dition. 

Lord Keeper : Both courts may have a concurrent juriſdie- 
tion; and a crime may be puniſhable both in the one and the 
other. The canons of a convocation do not bind the laity 
without an act of parliament : but I always was, and ſtill am 
of opinion, that keeping of ſchool is by the old laws of Eng- 
land of eccleſiaſtical cogniſance, and therefore let the order 
for a prohibition be diſcharged. 

Whereupon I moved, that this libel was for teaching ſchool 
generally, without ſhewing what ſchool 3 and court chriſtian 
could not have juriſdiction of writing ſchools, reading ſchools, 
dancing ſchools, Oc. 


31 
Cox's Carts 


[32] 


(2) Salk. 
105. 
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+ Paſch. & Hill. 10 & 11 V. 3. where the chief queſtion was, Whether a 
ſchool maſler might be proſecuted in the eccleſiaſtical court for nat bringing his 
ſcholars to church, contrary to the 7gth canon in 1603? And it was the opinion 


of Te C. J. and Powe! J. and the court, that the ſchoolmaſter being a layman 


was not bound by the canons, 


To 
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Caſe 8. Philips verſur Philips. 
8 HIS was a caſe ſent out of chancery to the juſtices of 
In Chan. 167, C. B. for their opinion. Wilkam Philips had a wife 


292. pl. 6, named Elizabeth, and one only daughter named Martha, and 


Zu will de- Denbigh, deviſed his lands to truſtees and their heirs, in truſt, 
— magpoit that the. profits thereof ſhould be equaily divided betwixt his 
their beus, in wife and his daughter, during the life of the wife, and aſter 


| arvf, that the 


profits ſhould be her deceaſe, he deviſed the lands to the truſtees and their 
equally fl, wife heirs to the uſe of his daughter Martha and the heirs of her body 


between his wife N 
end davghver for ever, with divers remainders over, one of which (as to part of 


(the beir of the dhe lands) was tothe plaintifr, the now heir at Law of the teſtator, 
the wife's life, f 


and after her death he deviſes the ſame to the uſe of his d ter in tail, with remainders over ; the 
daughter dies without iſſue, and inteſtate, during the mother's life : reſolved by the opinion of all 
the judges of C. B. that the mother ad daughter were tenants in common, and” that the mother 
ſhould have a mviety of the profits during her life, and that the other moiety, by the ſtatute of 
frauds and perjuries, ſhould gb to the executors or «dminiftrators. of the daughter, as before that 
ſtatute it would have been liable to occupancy, and not to the heir of the teſtator, as profits un- 
diſpoſed of and reſultintz to hit, 
x F The teſtator died, after which Martha the daughter died 
1 WVithdut iſſue, and inteſtate, in the life of the wife, who took 
5 | out adminiſtration to- her daughter : and the queſtion was, 
1 berwixt the plaintiff the teſtator's licir at law, and the defen- 
1 dant the wife, whether the daughter's moiety of the premiſſes 
ſhould deſcend or reſult to the teſtator's heir at law, or whether 
the teſtator's wife ſhould have the whole for her life? 
'A | And 
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De Term. Paſchæ, 1701. '35 
And I argued on behalf of the wife as follows : Pauwels. 


Fuizirs. 
I will admit that this, being a deviſe of a truſt, ſhalf have 
the ſame (a) operation and conſtruction as if it were of a () 2 + poſt. 
legal eſtate; and that nothing in this cafe can make a queſtion, Bai 
but the words [equally divided] for if they were out, then the 
caſe would be, I deviſe the profits of my lands to my wife and 
daughter during the life of my wife, which would phainty 
make them jointenants, and the wife furviving would have the 
whole for her life : ſo that, 


Firſt, it is to be conſidered, whether the words [equally to 
be divided] will in this caſe make a tenancy in common? (r) 


Secondly, admitting they do make a tenancy in common, 
whether there be not a ſubſequent deviſe to the wife for her 


life by implication? the words being, after the deceaſe of my 
wife, I deviſe the lands to my daughter (who was heir at law) 
and the heirs of her body. 


Thirdly, admitting both theſe points to be againſt me, (viz.) 
that it is a tenancy in common, and that the wife has no deviſe _ 
to her for her life by implication, whether this eſtate does not 


and 8 | 
me go to the daughter's executors or adminiſtrators, and not to [ 36 } 
ruſt, the heir at law of the teſtator? in which caſe it will belong to 
+ his the wife, who hath a right to adminiſter to the daughter. 
aſter As to the firſt, I take it, that the words (equally divided, 
their or to be divided) will not make a tenancy in common in this 
body eaſe. 3 
rt of 
. I admit theſe words, in caſe of a deviſe of the inheritance 
or of a leaſe for years, will make a tenancy in common; but 
77 where the deviſe is for /;fe, (which is our caſe) the law is 
ate of 
— In caſe of a deviſe of an inheritance, where lands are given 
to two and their heirs equally, the reaſon why it is a tenancy 
died in common is, for that it appears to be the intent of the teſta- 
took tor, that each of the deviſees' heirs ſhould have an equal ſhare 
was, in the inheritance ; which could not be, if they (the anceſtors) 
fen- "IO — — 
iter (1) Vide the caſe of Figur v. Wigg ante, p. 14. and the authorities there 
ther mentioned | 


were 
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(s) Cro. Eli. 
6. Lewen v. 


(b Ante, 21, 
Fiſher v. Wigg. 
Satle, 227, 392. 
2 Vern. 323. 
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Furtirs. 


| De Term. Faſchæ, 1707. 


were joi ntenants; for then, if one were to die, the heir of hin 
dying firſt ſhould have nothing, and the ſurvivor would he in. 
titled to the whole eſtate, as from the donor, 


But in caſe of a deviſe to two for their iiur equally, it can 
be of no advantage to the deviſees to have it conſtrued a te. 
nancy in common; for if one dies, ſuppoſing it to be a tenancy 
in common, the eſtate, as to a moiety, determines, and the 
remainder-man or reverſioner ſhall enter; whereſore it can- 
not be any loſs to the deviſces to conſtrue it a jointenaney, 
and to carry ſuch moiety to the ſurvivor of them. This, 
ſay, is no prejudice to the deviſee that dies firſt ; and agreea- 
ble hereto was the (a) opinion of the lord C. J. Popham, which 
I do not remember to have ſeen impeached in any book : and 
it is exactly our caſe, as to this point z for there can be no dif. 
ference betwixt a deviſe to two for their lives, and a deviſe to 
two for the life of one of them, in regard that though in the 
laſt caſe there is not an equal advantage of ſurvivorſhip, yet 
according to 1 J,. 18 1. 6, it is a good jointenancy. 


And this opinion of C. J. Popham, holding that the words, 
[equally divided, ] do not make a tenancy in common, in caſe 
of a deviſe for /ife, as they will where the deviſe is of an inheri- 
tance, ſeems to have the more reaſonable foundation, for that 
the words [equally divided] according to 2 Roll, Abr. go, 
(Furſe verſus Weeks) make a tenancy in common by (5) con- 
nn only, and collection of the intent of the teſtator. 


That caſe was, a man ſeiſed in fee had two daughters anda 


fon, and deviſed his land to his two daughters, equally to be 


divided between them, and the ſurvivor of them, an the 
heirs of the body of the ſurvivor, upon which deviſe the two 


daughters were adjudged to be jointenants, and not tenants in 
common, notwithſtanding the words [equally to be divided;] 


for, ſays the book, in a deed or grant, the words, equally to be 
divided, will not make a tenancyin common; and in a will they 
only make a tenancy in common by conſtruction; for if other 
words in the will ſhew it to have been the intent of the 
teſtator, that it ſhould rather be a jointenancy, than a tenancy 
in common, it ſhall be ſo; and in this caſe the Babendum 
being to the ſurvivor of them, and the lteirs of her body, was 
a ſtrong evidence that the teſtator intended a jointenaney, 
without which the ſurvivor could not take it; ſo that hero it 


was 
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was adjudged a jointenancy, and not a tenancy in common, 
notwithſtanding the words, equally to be divided. 


Now the intent in the principal caſe ſeems to have been 


chiefly to provide for the wife : It is the wite's life wu „ 


the will expreſsly mentions. 


1 admit, by the will the profits are to be 4 daring 


the mother's life, between the mother and daughter; but 
when the daughter is dead, (ſo that there can be no longer a 
diviſion of the profits between them) then the mother (the 
teſtator's wife) ſhall hive the whole; but if the intent be not 
ſo plainly expreſſed, as I contend it is, yet it being a deviſe of 
the premiſſes for life only, I adhere to the lord Popham's opi- 

nion, that the words [ equally to be divided} will not, in ſuch 


caſe, make a tenancy in common. 


As to the ſecond point, that ſeems very plain for me. 


The deviſe is of the profits to the teſtator's wife and daugh- 
ter during the life of the wife, and after the deceaſe of the 


wiſe, then to the uſe of the daughter and the heirs ay body, 


with remainder over. 

Now by virtue of theſe words, I 8 after the deceaſe 
of my wife, to my daughter and the heirs of her body, the 
daughter being heir at law, this is a deviſe by implication to 
my wife for her liſe. 


I agree, a deviſe to one who is not my heir at law, after the 
death of my wiſe, is no deviſe by implication to my wife; for 
in that caſe it ſhall deſcend to the heir at law in the mean time; 
but where the deviſe is to the heir at law, after the death of 
the wife, this is a plain and neceſſary implication, that the wife 
ſhall have it for her life; for no other perſon can take it, the 
heir being expreſsly excluded until the death of the wife; this 
is the (a) known caſe of 13 H. 7.13. Bro. Deviſe 52. Cro. 
Foc. 75. Horton verſus Horton. Vaugh, 263, Gardiner verſus 
Sheldon, 


In Ov. Elia. 15. Higham verſus Baker, there is a much 
ſtronger caſe adjudged : and that was, one ſeiſed in fee of a 


Parties ws 
Putt. 
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(rt) So in Hatton v. Simpſon. 2 Vern. to 4. aſter the death of B. althou 
723. and 8. C. Pre. Cha. 439, by the A. be but one of two co-heirs, will give 
name of Sen v. Horſey. & devile B. an ellate for life by implication. 
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meſſuage and lands thereto belonging, called Moſcdls deviſed 


this meſſuage, Ge. to his wife Alice, and his younger Jon Ruben, 
for payment of debts and legacies, and after the death of the 


wife, the remainder, to Robert in fee ; the debts and legacies 
were paid: and upon this it was reſolyed, the wife ſhould hare 
an eſtate for life by implication ; which differs from our caſe 


only in being ſtronger ; for there the deviſe after the death of 


the wife was not to the heir, but to a younger ſon, and yet it 
was adjudged to operate as a deviſe to the wife for her life ; fo 
that it ſeems to be pretty clear, in the principal caſe, that the 
wife has an eſtate for life by implication, But, 


Thirdly, admitting it to be a tenancy in common; admitting 
it likewiſe to be no deviſe by implication to the wife, yet the 


executors or adminiſtrators of the daughter, and not the heir 


at law of the teſtator, will have title. 


For then, ſuppoſing it to be a tenancy in nen the 
caſe would be but thus: 1 deviſe my lands to my wife and my 
daughter for the life of my wife, to hold by maicties, and the 
daughter dies during the life of the wife, & hat ſhall be- 
come of her moicty ? 


If this were all the caſe, ſuch moiety muſt go to the daugh- | 
ter's executors or adminiſtrators during the life of the wife; 
for the daughter is plainly tenant pry auter vie, as to her 
moiety, and as the remainder-man or reverfioner can claim 
nothing till after the death of the wife, then this eſtate pur 
auter vie in the daughter's moiety muſt go to the occupant, 
which the (a) ſtatute of frauds appoints to be the executor or 
I; and in the preſent caſe the mother is admini- 


If I deviſe lands to A. for the life of B. on A.'s death, they 
mult. go to A.'s executors during the life of B. So if I deviſe 


lands to 4. and B. forthe life of B. to hold by moieties, if A. 
dies, his moiety ſhall go to his - executors or adminiſtrators 


during the life of B. and the mother in this caſe is the admi- 
niſtratrix.or occupant, and conſequently it belongs to her. 


"Wherefore upon the whole, quacungue via data, 


11 the mother and daughter are jointenants, the mother, as 
ſurvivor, has the whole; ſo likewiſe if there be a deviſe to her 
| by 


De Term. . Paſchz, x70}, 0 
by implication 3 and if both theſe be againſt us, then the mo- N 
ther as occupant, or by the Ritute of frauds 2s adminiſtr E 28 
to her daughter, will be intitled to her moiety, | » 
| N 1 "YT 3 ö 8 | a Phi. C1 | 

Note the variaty.of opinions in this caſe ; for Elizabeth 
lis the mother bringing a bill for an account of the profits of 
her daughter's moiety ſince her death, and: the cauſe being 
heard before the Maſter of the Rolls, he held that Elizabeth and 
Martha were jointenants, and that all ſurvived to Elizabeth, 

Upon an appeal to Lord Somers, then Lord chancellor, his 1 
common, and chat Martius eſtate determining by her-deathy 
the remaindet-man or neverſianer had a right to that moiety. | 


: *. 


Afterwards Lord Keeper Wright upon z rehearing, was of 
opinion, that an eſtate by implication di ariſe to Eligaferh in 

Upon his referring it to the court of C R. for theft opinion, 
they conceived, that Blizabeth and Martha" were tenants in 
common, and that Afartha had an eſtate pur auter vie, which 
upon the ſtatute of frauds (that takes away occupancy) ought - 
to go to Marthe adminiſtratrix (.) Efizaberh the mother, 
and that Martha had not an eftate-tail- in the truſt, for that 
mergers are odious in equity, and never allowed, unleſs for | 


| stet lan 
Blackborough verſus Davis, Cie 9. 

Dunn Bentney, being poſſeſſed of a confiderable perſonal vai. 3h, 24 

* eſtate, died inteſtats, leaving '« grandmother and an Cam, 79-63 
aunt his next of kin ; d ſpiritual court granted adminiftra- 2 Eq. Ca. Ad. 
tion to che 3 whicl Ur to the l. 7. 
court of King's Bench. for à mand, to the ſpiritual court, One des inteſt- 
commanding them to grant adminiſtration to the aunt, as more unt ang 
car of kin than the grandmother. -Broderich and ſerjeant Da- 
nell were for the mandamus, and Sir Bartholomew 8hower- and 
Chelbyre cont.? 199 IR A than the aunt, 
8. #iminiftration in preference to her z_nelther le the latter de come in for 8 — rangd 


See the ſame point determi in the caſe of Woydreff v. Wickworth, upon the ſtrength of this 
reloturi on. ents In W, MEFS | and 
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And 888 it was urged, that the x” RE 
nearer of blood than the grandmother, and as ſuch intitled to 


the preference, by virtue of the ſtatute of 21 H. 8. cap. , 


That the ordinary had no authority to grant adminiſtration 
contrary to the ſtatute z n ee 
he ought to rectify it, 

They admitted, that before the ſtatute of Edu. 3+ the or- 
dinary was not compellable to grant adminiſtration to the 
next of kin, and that the adminiſtrator was at that time only 
as a (a) ſervant to the ordinary; but by the 31 Edw. 3. cap. 11. 
the ordinary was obliged to, commit adminiſtration to the 
neareſt and moft loyal friends of the inteſtate ; yet the 21 H. 8, 
cap. 5. gave the ordinary an election to grant adminiſtration 
to the next of kin, or any in equal degree z but it was ſaid, if 
the next of kin, at the time of the death of the inteſtate, 
were diſabled by attainder, &c. and afterwards the diſability 
ſhould de moet, the onlinary, oughd10 grint admieiiiraticn 
to him; but in caſe adminiſtration had been before granted, 
and pending the diſability, it was made a queſtion in 1 Sid. 
371. (OMey verſus Beſt) whether ſuch grant of adminiſtration 
ought not to be repealed, before the next of kin ſhould obtain 
a grant of it? in regard the intereſt. was veſted ; (1) but that 
the difference was; where the adminiſtration Was granted to 
the next of blood, and where to a ſtranger : In the laſt caſe, 
the new adminiſtration ought to be granted without any for- 
mal repealing of the firſt, the very act of granting the new 
adminiſtration amounting to a repeal. 1 Andr. 303. Ov. 50. 
Cre. Blix. 460. For that the ordinary-had never in this caſe 
executed his authority. And therefore, though in Packman!'s 
caſe 6 G. 18. 6, it was done upon a Citation, yet it did not 
follow that it could not have been done without it; of which 
opinion was Popham, in Cro. Elia. 466. And if the ordinary 
might do it without a citation, the court of King's Bench would 
oblige him, and the rather, after he had (as in the principal 
caſe) granted it contrary to the ſtatute 3 but probably the 
mandamus would not confine him to any particular manner of 
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0 Vide the ſeveral caſes upon this Adminiſtrator (B. 8.) and Wear. 0 


ſubject collected in 1 Cen. Dig. Tit. Exec, 400. 
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doing itz for which reaſon it might be done by citation, if 
that were more proper : beſides, the adminiſtration might have 
been granted in time of vacation before application could be 
made for a mandamus. 


But afterwards, on great conſideration, a mandamus was 
denied by all the court. And, 

Per Holt C. J. In the vacation time one may reſort to the 
chancery, and upon a ſuggeſtion that the ſpiritual court has 
proceeded to grant adminiſtration to a wrong perſon, may 
have a prohibition out of that court returnable into B. R. 
or C. B. 

The authorities that have been cited, are grounded upon a 
reaſon that is not law ; for the adminiſtrator, at this time, is 
not a ſervant to the ordinary, but has as fixed an intereſt as an 


* executor, who is appointed by the party himſelf ; and though 


the ordinary be by the ſtatute of 21 H. 8. cap. 5. reſtrained to 
grant adminiſtration to the next of blood, yet he is not ſo re- 
ſtrained, as to make an adminiſtration granted by him, though 
contrary to the ſtatute, a mere nullity ; for if ſuch admini- 
ſtration were void, then all diſpoſitions of the goods of the in- 
teſtate, pending the ſaid adminiſtration, and before the repeal 
of it, would be void alſo; and after it was repealed, trover 
would lie for theſe goods, which cannot be. 


Thus if an adminiſtration committed to a creditor, be af- 
terwards repealed at the ſuit of the next of kin, the creditor 
ſhall (a) retain againſt the rightful adminiſtrator ; and all diſ- 
politions of goods made by him pending the citation ſhall ſtand; 
for this is not like the caſe of an adminiſtration granted by a 
biſhop of an inferior dioceſe, where the inteſtate had bona nota- 
bilia in divers dioceſes, becauſe there ſuch adminiſtration is 
abſolutely void (1). It ſhall be a good return to the mandamuz, 
that adminiſtration is already committed, and that there is no 
lis pendens, Not that I would be underſtood to intimate 
hereby, that in caſe there had been a citation pending, I ſhould 
have been for granting a mandamus ; but without queſtion, 
before this the motion is made too ſoon. 


In the caſe of (5) Sir George Sands, the adminiſtration was 
granted to the brother, who continued to adminiſter ſome time, 
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trary to the 
ſtatute is not 
void, but void- 


( b) 1 Sid, 179. 


(1) Ravenſereft v. Ravenſcroft, 1 Lev. 305. 
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and afterwards, one pretending to be the wife of the inteſtate, 
commenced a ſuit in the ſpiritual court to repeal the admi- 
niſtration committed to the brother, inſiſting, that it ought 
to be committed to the wife; and the brother applied here 
for a prohibition, becauſe the ordinary had a power to grant 
it either to the wife, or next of kin; and it was held, that 
the ordinary could not repeal the adminiſtration granted to 
the brother, for that he had executed his authority, 


There was the caſe of Duncomb verſus Maſon, where a feme 
covert died inteſtate, having debts due to her, (which the hw 
does not give to the huſband ;) and adminiſtration being 
granted to the next of blood, the baron ſued in the ſpiritual - 
court to repeal this adminiſtration, and after prohibition and 
declaration thereupon, the queſtion was, whether the huſband 
ſhould repeal this adminiſtration ? 


And reſolved he ſhould : on the other fide the caſe of Sir 
George Sands was objected, but the court were of opinion, 
this caſe was not at all affected by that of Sir George Sands, for 
that the huſband had an original right by the 31 Edw. 3. cap. 
11. as the moſt loyal friend of the wife, and was not within the 
21 H. 8. cap. 5. ſo that the ordinary had not an election in 
eaſe of the huſband, 


It was alſo held, that the grandmother was, at leaſt, as 
near of kin as the aunt ; for in the caſe of a deſcent of lands, 
it would be a mediate deſcent, and the medium to both was . 
the father; and it was enough to ſay brother and heir, or 
ſiſter and heir, which was the great reaſon in the caſe of (a) 
Cillingwoed and Pace; and the grandmother ſeemed to have 
the advantage, ſhe being of the right line, and the aunt of 
the collateral z wherefore for theſe reaſons a mandamus was 


denied. 


Nete; Sir Barth. Shoguer cited the caſe of Burton verſus 
Sharp laſt Trinity term, where adminiſtration was ſued to bo 
granted to the great grandmother, upon which the aunt 
moved for a prohibition in C. B. to ſtay the ſuit in the _ 
tual court, but a prohibition was denied. 


The court having thus refuſed a mandamus for the (5) repeal- 
ing this adminiſtration, and for the granting a new one to the 
aunt, a motion was afterwards made by ſerjeant Darnel and 
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Broderick, for a mandamus to be directed to the judge of the Bracxne- 


prerogative court, commanding him to direct diſtribution of Davis. 
| the inteſtate's perſonal eſtate to the aunt as well as the grand- 
mother. 
It was inſiſted, that this method was proper, the aunt be- 
ing intitled to diſtribution by the 22 & 23 Car. 2. equally 
with the grandmother ; that the diſtance of degrees was to be 
computed from the inteſtate, and not between themſelves ; 
that by the cannon law the aunt was as near in degree as the 
grandmother;* and tho? the civil law (a) differed from the ca- (a) 1 lat. d 
non, yet that could not bind us here; that the deſign of the 22. 
& 23 Car. 2. was to fix a rule in diſtributions, and not to leave [ *46 ] 
it to the diſcretion of the judge; that every perſon intitled 
to his diſtributory ſhare had an intereſt (5) veſted in him be- 02508 Lon 
fore diſtribution actually made (+); that the degree of rela- a Vera. 274. 
tion between the aunt and the nephew was only mediante patre 
and in a writ of formedon, the plaintiff, in making out his 
title, might, without mentioning any other, derive it imme- 
diately from the father : that it was true, by the civil law, 
the grandmother, (or indeed any anceſtor immediately lineal 
to the inteſtate, tho' never ſo remote,) ſhould be preferred, 
as being in the lineal aſcending line, and in loco parentis, pe- 
fore the brother and ſiſter or any other in the collateral line; 
but that ſeemed againſt all reaſon; that in the caſe of Carter 
verſus Crawley, Raym. 494. no notice was taken of the grand- 
mother, 
Sir /Barth. Shower cont” : The 22 & 23 Car. 2. does not 
warrant this mandamus; for it does not oblige or enable the 
ordinary to do any thing which was not the courſe of their 
courts before; it may, poſſibly, be a good cauſe of appeal, 
but can be no ground for a mandamus, being a matter of ec- 
cleſiaſtical juriſdiction; by the civil law, the grandmother is 
nearer of kin than the aunt. I admit a mandamus may be 
granted to make diſtribution generally among the next of kin, 


1 — 


6 —_—_ 


+ Carthew 51. So that tho' a perſon intitled to diſtribution dies before diſ- 
tribution made, yet it ſhall veſt in him, the clauſe directing that diſtribution 
thall not be made until a year after the death of the inteſtate, being merely for 
the benefit of creditors, But it is to be obſerved, that though each diſtributory 
ſhare veſts on the inteſtate's death, yet the ſame doth not ſo veſt as to exclude a 
poſthumous child, Vide poſt. 2 __ 435- Edwards & aÞ verſus Freeman & ab. 
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and poſt. Trevor 
V. Trevor, 628. 


Mandamus lies 
to the ſpiritual 
court to direct 
them to do 
right, as a pro · 


' hibition lies to 


ſtop them from 
doing wrong. 


(5) $alk. 847. 
Carth. 142. 
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but not to command the ordinary to grant diſtribution to 4. 
and B. as next of kin in particular; for that would be to take 
from the ſpiritual courts the power they have of judging which 
degree of relation is next of kin, when the ſubject matter does 
not belong to the temporal courts (1); as it may, when the 
diſpute is betwixt the adminiſtrator and a creditor. 


No mandamus will lie to give a ſpecifick legacy or ſum of 
money to a particular legatee; and thoſe who are intitled to 
a diſtribution, as next of kin, are (a) legatees in law, no 
others being appointed by any will. 


Holt C. J. If the eccleſiaſtical judge act contrary to law, 
may not this court oblige him to purſue the law? Is there any 
difference betwixt granting a prohibition to ſtop them from 
going wrong, and a mandamus to guide them right ? 


A prohibition was granted upon this ſtatute inter Smith and 
Tracy, 1 Vent. 307. 316. 323. and the conſultation award- 
ed afterwards, was not becauſe the prohibitiou did not regu- 
larly lie, but for that the eccleſiaſtical court proceeded and 
determined right; and as to appealing, if the conſtant opi- 
nion of the civilians be againſt the rule of law, it is then in 
vain to put the party to his appeal; as was reſolved in the 


Cafe of (5) Shotter verſus Friend, where they would not admit 


of proof of payment of a legacy by one witneſs, 


Shower : The ſuperior court never ſends a mandamus to an 
inferior court to act contrary to their rules and opinions; as 
on a reverſal of a judgment, it is the ſuperior court that gives 
the (c) new judgment; the ſuperior court often ſends prohi- 
bitions to inferior courts, but how can this or any other 
court command a judicial oſſicer to act againſt his opinion? 


Afterwards Dr. Lane argued againſt the mandamus, that the 
grandmother ſtood in the place of the father and mother, who, 
by the civil law, had the right of ſucceſſion, excluſively of 
the brothers and ſiſters; that the grandmother, by the civil 
law, ſtood in the ſecond degree to the inteſtate, and the aunt 
in the third. It was true, the canon law differed in placing 
the aunt in the ſecond degree, the reaſon of which was, on 
the account of marriages, for in that particular, they were 


> —— — 


(1) Anon. 1 Stra. 552. Bouchier v. Taylor, 7 Bro. Parl. Ca. 414. 
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t to confound the degrees of nature; that the aunt in this 
caſe was the daughter of the grandmother, and could not be 
in equal degree with her mother; ſo neither could ſhe be in- 
titled by the ſtatute of diſtributions, nor conſequently to a 
mandamus z that the children of uncles had no right to di- 
fribution by repreſentation, in concurrence with the uncles, 
as had been adjudged, and confirmed by conſtant practice; 
that if mother's children before the ſtatute of 1 Fac. 2. cap. 17. 
had no right to diſtribution, then ſurely the grandmother's 
children could have no right, till it was given them by ſome 
law. 


Halt C. J. If a child had died inteſtate without wife, child, 
or father, living only the mother, the mother had the whole 
till 1 ac. 2. excluſive of the brothers and ſiſters ; and there 
muſt be the ſame law now, as to the grandmother with rela- 
tion to the aunts ; the father ſurviving has the child's whole 
eſtate at this day. 


Cheſhire : No mandamus ought to go, at leaſt till the court 
have erred, for this court will not anticipate the judgment of 


Hut C. J. Before the ſtatute of Ed. 3. the ordinary hav- 
ing the power of diſtribution, uſed to diſpoſe of part among 
the relations, and the other part to charities z but that ſtatute 
took away ſuch right from the ordinary, and (a) fixed the title 
to the perſonal eſtate in the adminiſtrator. And before the 
22 & 23 Car. 2. the ordinary could not (5) compel the ad- 
miniſtrator to make diſtribution, but was from time to time 
prohibited, I would fain know how it comes to paſs, that 
the ſpiritual court have. not purſued the ancient civil law, but 
have varied that by the Novels? 


Dr. Lane : Before the Novels were introduced, the courts 
proceeded by the rules of the cuſtomary law, and afterwards 
were never intirely directed by the Novels, which were not 
introduced till the thirteenth century: and as to the canons, 
there are ſome of them which expreſsly give the preſerence to 
the grandmother before the brothers and ſiſters of the in- 
teſtate; and it was the mercy of the civil law, to let in the 
brothers and ſiſters, 


Chief Juſtice . The ſtatute of 1 Fac. 2. allowed the proceed- 
ings of the ſpiricual court to be right, as the law then ſtood, 
D 3 RE but 
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How the law 
ſtood formerly 
with regard to 
diſtribution and 


inheritance, 


(a) See Hale's 
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Common Law 
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but thought it unreaſonable that the mother, (who might marry 
again) ſhould carry away all; and therefore the parliament let 
in the inteſtate's brothers and ſiſters equally with the mother; 
but ſtill the father has all. If the ſpiritual court, ſince the 
ſtatute of Car. 2. ſhall attempt a diſtribution, contrary to the 
rules of the common law, we will prohibit them; for by that 
ſtatute, they are reſtrained to the rules allowed among us. 


Afterwards, in Hil. term following, it was reſolved per 
tot” cur”, that a mandamus ſhould not be granted, and Holt C. 
J. delivered the reaſons : 


The laws of England, and not any foreign laws, ought to 
govern this caſe. It muſt be obſerved, that by the ancient 
laws here, both before and at the conqueſt, all the deſcend- 
ants, ſons and daughters in general, did inherit as well the 
real as perſonal eſtate of the anceſtor (a) equally, and in a 
like proportion; and ſo it appears in Selden's Eadmerus 184, 
Lambard's Saxon Laws 36. fo. 167. Si quis inteflatus obierit, 
[iberi jus hereditatem equaliter dividant, &c. But in proceſs of 
time new laws were introduced; and the change feems to 
have begun tempore Henrici Primi, when the females, in caſe 
there were males, were excluded from the inheritance of the 
real eſtate; but the males inherited equally all the ſocage 
lands. Glanville, lib, 7. cap. 3. But at that time, if a child 
died without iſſue, the land went to the father or mother, in 
preference to any of the collateral line; ag you may ſee in 
Lambard 202, 203. inter leges Henrici Primi, cap. 70. $i 
quis ſine liberis deceſſerit, pater, aut mater ejus in hereditatem 
ſuccedat, vel frater & ſoror, fi pater & mater deut; fi nec hos 
habeat, ſoror patris vel matris, & deinceps qui propinquiores in 
parentela fuerint, & dum virilis ſexus extiterit, & hereditas abind: 
fit, femina non hereditet, And this law is cited by lord Cu- 
in his comment on Littleton, fo. 11. where he ſays, he never 
read an opinion in any book old or new, (Lambard was not 
then publiſhed} againſt the maxim, that inheritances cannot 
lineally aſcend; but only in Libro Rub, cap. 70. which record 
in the exchequer is notwithſtanding of great authority even 
at this day. But this law of ſucceſſion did not continue long, 
being altered betwixt the tiryes of H. 1. and H. 2. when the 
father and mother were excluded, and the inheritance car- 
nied over to the collateral line, as appears by Glanv. lib. 7. cap. 
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However, 


De Term. Paſchz, 1707. 


However, this alteration of the deſcent was made only as to 
the real eſtate, and did not extend to the perſonal eſtate ; for 
as to that, the father and mother had always the preference 
before the brothers and ſiſters, which is a plain demonſtra- 
tion that they were eſteemed nearer of kin. Vide 1 Vent. 414. 
And then, by the like reaſon, the grandmother muſt be pre- 
ferred before the aunt. | 


I admit, that new laws were introduced in the latter end of 


Juſtinian's reign, but they were ſuch as had been in ancient 
practice in the Pretorian court, (viz.) the (a) brothers and 
ſiſters were let in to ſhare with the father and mother; but 
all other collaterals more remote were excluded; and the 
grandfather and grandmother were preferred before the uncles 
and aunts. It appears from Ridley's view of the civil law, 
(page 63.) that the grandmother, Cc. of the aſcending line, 
to the utmoſt degree, was anciently preferred before the ncareſt 
collaterals z but that may now be altered by the ſtatute of Car, 
2. which prefers the next of kin, tho* collateral, before one 


tho' lincal that is more remote. 


But in our caſe, the grandmother is nearer of kin to the. 
inteſtate than the aunt ; for the aunt is not of kin to the in- 
teſtate, but as ſhe derives her kindred from the grandmother 
her mother, and therefore not in equal degree; beſides, where 
one is lineal and the cauſe of the kin, and the other collateral, 
the perſon who is lineal ſhall be preferred; here the grand- 
mother is the root of the kindred, and ſo muſt be nearer than 
they that derive their relation from her. 


This rule of ſucceſſion in the aſcending line is agreeable ta 
the laws of other nations; for by the conſtant practice of the 
Jewiſh (O) nation, for want of iſſue of the ſon, the father ſue- 
ceeded to the purchaſe of the ſon, excluding rhe brother, ac- 
cording to the conſtruction of the u doors, upon the 
xxvii chapter of Numbers, As you find it in Sd, De Suc- 
ceſhonibus apud Heireos, cap. 12. And indeed by all laws, 
(excepting that of Juftinian) the father was preferred to the 
brother; but our caſe falls not within the reaſon of Ju/finian's 
law; tho if it did, the civil law obliges us here, only as it 
has been anciently received, and it could not have been re- 
4 Wy ceived 


(a) Nut ſuch 
brothers and 
fiters mutt have 
been of the 
whole blood, os 
ex utriſque pa- 
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— wil ceived tempore Henrici Primi, who lived about the year of our 
Davis. Lord 1 100. for that the works of Juftinian were firſt 4 pub- 
liſhed about anno Dom 560. and were practiſed about forty 
years; after which they were totally neglected in the empire 
for 500 years, and new laws were ſet up by the emperor 
Baſilius, which were followed till the taking of Conflantineple, 
anno 1453. and till the year 1125. (which was the 25 H. 1.) 
the laws of Jigſlinian were not again heard of; but about that 
time were found by Lethar at the taking of Amalfi, and were 
L 53] publiſhed at the univerſity of Bologna; as appears by Mr. 
Selden's notes on Forteſcue, cap. 18, 19. Selden of tithes 490. 
ce) Lib. 2. and alſo in a (a) treatiſe de u/u & authoritate juris civilis Ro. 
* manorum, by Dr. Duck, who was reputed to be an eminent 

and learned civilian. | 

So per tat cur? a mandamus was denied. 


See the caſe of Moor and Barham, 13 May 1723. at the 
— — Rolls: One died inteſtate, leaving a grandfather by the father's 
and grandma. ſide, and a grandmother by the mother's ſide, his next of kin; 
ther on the mo- theſe (grandfather and grandmother) ſhall take in equal moic- 


ther's 

equal inte ties by the ſtatute of diſtribution, as being in equal degree; 

eiftributions, for tho' the grandfather by the father's ſide, may, in ſome 
reſpects be more worthy of blood, yet here dignity of blood 

(5) ca in is not material; in regard the brother gf the (6) half blood 

Cab. t. hall take equally with the brother of the whole blood; and 
the Maſter of the Rolls (Sir Fo/eph Feky/!) was ſo clear as to 
this point, that he would not ſuffer it to be debated, 


— 
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1 The works of Juſtinian were publiſhed in the following manner, viz, The 
Code was the firſt book which the emperor Je/tinian ordered to be collected (for 
the molt part) out of the conſtitutions of the former emperors diſperſed in the 
Gregorian, Hermogenian, and Theodefian Coces. There are only ſome fragments 
left of the two firit, but the Theodefian is intire : This work, tho? firit ſet about, 
did not come out till the year 534.. 2. The Dig or Pande#s came forth in the 
year 533- and is divided into fifty books; it is collected from the commentaries 
of the ancient lawyers, their r;/fonſes, and other writings. 3. The Inflitutes 
came out alto in the year 533. and are divided into four books; they are a ſyſtem 
ef the whole body of the law, but not ſo diſtin and comprehenſive as it might 
be, neither fo uſetul at this day as at frit ; the Inſtitutes ſometimes correct, or ate 
contrary to the Digeſt. But the ſecond publication of the Code came out after 
them, in which ſome things are omitted which the Inſtitutes refer to from the firſt 
publication. Lalit of all the Nowe/; or A.theuticks were publiſhed at ſeveral times 
without any method; they are called Novel becauſe they are new laws; and 
Authentic&s, becauſe they are tranſlated exactly and authentically trom the Greet 
tongue. Vide #od's Inititute of the Civil Law, in the introduction, p. 5 & 6. 
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Bamfield verſus Popham. 


HE caſe in effect was: A. ſeiſed in fee of the lands in 


T queſtion, deviſes them to truſtees and their heirs, to 
the uſe of them and their heirs, in truſt for the defendant Pop- 
ham for life, with remainder to his firſt, c. ſon ſucceſſively 


in tail male, and for want of iſſue male of Popham, remainder 


over, 


C54) 


Caſe 10. 


Salk. 236. 
2 Vein. 427 


449+ 

2 Eq. Ca. Ab. 
308. pl. 12. 
No eſtate raiſed 
by implication 
in a will can 


deſtroy an ex- 


s eſtate ; as where a deviſe was to A. for life, remainder to his firſt ſon, and ſo to every other 


ow tail male ; snd for want of iſſue male of A. remainder over: This was no eſtate · tail in A 
by implication (1). Whether this caſe be not wrong reported by Salkeld (2). 


Afterwards, the teſtator by a cadicil, reciting that he had by 
his will given the. premiſſes to Popham, and the heirs male of 
his body, now he wills, that if that eſtate ſhould determine, 
and Popham ſhould die without iſſue male, then his eſtate ſhall 

be diſpoſed of in ſuch manner, &c. 


Popham had no iſſue male, and on the remainder-man's 
bringing a bill to ſtay waſte, the queſtions were, 1/, whether 
the words of the will, (ci. for want of iſſue male of Popham, 
did not by implication give an eſtate- tail to Popham, and con- 
ſequently render him diſpuniſhable for waſte? or, 


Secondly, whether (admitting the words in the will did not 
give an eſtate-tail) the codicil, reciting that the teſtator had 
by his will deviſed the premiſſes to Popham and the heirs male 
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(1) The caſes upon this ſubject are 
collected in Roligſon v. Robinjon. 1 
Burr. 44. Vide alſo Ailan/or v. Clithe- 
row, 1 Vez. 24. Lethieullier v. Tra- 
oy. 3 Ark. 784 Evan v. Ajtley. 3 
Burr. 1570. Oce v. App. 4 Term 
Rep. 82. Hay v. Earl of Coventry. 3 


Term Rep. 8 3, from all which caſes it 
ſeems that no general rule is laid down 


in the conſtruction of words of this 


kind, but that courts both of law and 
equity conſider the raiſing eſtates by im- 
plication as depending upon ſuch im- 
plication being neceſſary to efe&uate the 
eneral manife/t intention of the teſtator. 
Vide Atterney General v. Sutton & Pay- 
man, poſit. 754. 
(2) So ſaid in Alagſen v. Clitherow. 
2 Vez. 26. 
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to make it an eſtate-tail, though it were not ſo before? 


And this having been argued already in chancery, came 
now to receive a ſolemn determination before Lord Keeper 
Wright, C. J. Holt, C. J. Trevor, Sir ohn Trevor, Maſter of 
the Rolls, and Powwel/ J. who all gave their opinions ſeriatim, 
that Popham had only an eſtate for life by the will, and that 
the ſame was not enlarged or altered by the codicil, 


Firſt, they all reſoived, that here being an expreſs eftate 
given to Pephom for life, with remainder to his firſt and every 
other ſon, &c. the words [if Popham ſhould die without iſſue 
male] ſhould not enlarge this eſtate to an eſtate-tail ; in re. 
gard thefe amounted only to make an eſtate- tail by implica- 
tion ; and words of implication would never deſtroy what was 
before expreſſed (a) ſo that the words [if he ſhould die with. 
out iſſue male] could mean no more, than if he ſhould die 


without ons, 


And though it might be obiccted, that unleſs thefe words 
were conſtrued to create an eſtate· tail in Popham, then a pe- 
bumnus fon would not take, which would be contrary to the 
intention of the teſtator : 


The anſwer was, that notwithſtanding it might have been 
intended that ſuch poſthumous ſon ſhould take, yet the teſta- 
tor was herein miſtaken as to the law, or might not conſider 
of it; and this was but a remote miſchicf or contingency 
whereas it was very obvious, that the teſtator intended it 
ſhould not be in the power of Popham to bar the remainders, 
which it was plain he could do, if he had an eſtate- tail; fo that 
this being a miſchief near and eafy to be foreſeen, it was cer- 
tainly in the intent of the teſtator to obviate and prevent the 
ſame; and it was a maxim in law equally certain, that where 
there is an expreſs eſtate limited, no implication (5) ought to 
be admitted to control it; exprefſum facit ceſſare tacitum. 


Et per Trevor C. J. In the caſe of (c) Penhay verſus Hur- 
rel it was held, that if there be ceffrt que tru} for life, remain- 
der to his firſt, &c. ſon in contingency, the ceftuy que truft for 
life cannot deftroy the contingent remainders: and the deviſc 
in the principal caſe being by way of tri, that may ſupport 


the right of a poſthumous ſon : but to raiſe an eſtate by inten- 
tion 
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jon or implication, contrary to what is before expreſſed, is to Nurse 
— a man thinks differently from what he ſpeaks, which is es 
unnatural and unreaſonable, It is true, if I deviſe an eſtate 

to A, for life, remainder to the heirs of his body, in this caſe, 
notwithſtanding the expreſs eſtate for life, yet the ſubſequent 

words do merge and deſtroy it, by turning it into an eſtate- 

tail; but the reaſon is, becauſe here ſuch ſubſequent words are 

expreſs words; heirs of his body are expreſs words of inheri- 

tance, and a limitation in tail; which is an anſwer to the ob- 

jection from Lewis Bowler's caſe, (11 Co. 80.) for there alſo 

we find an expreſs limitation in tail : but in the principal caſe, 

the raiſing an eſtate- tail by implication would contradict the 

expreſs limitation, and conſequently the intent of the teſtator. 

As to Sundays (a) caſe in 9 O. 127, b. there was a deviſe 2 
to A. generally, (expreſſing no eſtate) and if A. ſhould have no Hever Eogley, 
iſſue male, remainder over, which for that reaſon, was rightty ** Sate. 
adjudged an eſtate-tail, 7 J 


Powell J. There is no difference between a deed and a will 
in this caſe; for if a man does by deed give lands to A. with- 
out expreſſing any eſtate, and afterwards adds the words, If 
A. die without iflue, then to B. this makes an + eſtate-tail, 
Perk. ſe. 173. 


As to Robinſon's caſe cited by lord Hale, 1 Vent. 230. King 
verſus Melling, if I deviſe lands to A. for life, and if he die ſans » 
iſſue, then to B. as this caſe is put in Moor 682. and 1 Roll. f 
Abr. 837. pl. 12. it differs from the caſe put by Lord Hale 
(viz.) no expreſs eflate for life is given to A, But if it be law 
as put by Lord Hale, it muſt be upon this ſuppoſition, that the 
deviſee over was heir at law, (via.) one deviſed lands to A. 
for life, and if A. died without iſſue, then to his [the teſtator's] 
right heir: now this might be allowed to be an eſtate-tail in A. 
without contradicting the reſolution in the principal caſe; for 
where the deviſee over was heir, there muſt have been a moſt 
neceſſary implication, that A. the firſt deviſce ſhould have an 
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t But of this the Lord Keeper doubted. And vide Ya»gh. 259. et ante Fiſher 
verſus e contra. But his Lordihip held, that where in the premiſſes an eſtate 
is given by deed to one and his heirs, and if he die without iſſue, Fe. theſe words 
are ſufficient to reſtrain the former words, and turn the fee into an entail, but 
will not of themſelves create an eſtate- tail. : 


eſtatc- 
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Baur . eftate-tail, becauſe the heir of the teſtator was excluded from 
9 taking, until the firſt deviſee died without iſſue; which dif. 
tinction ſerves alſo to anſwer Burley's caſe, put by Lord Hal: 

in the ſame place in Ventris. 


With regard to the caſe of Clark and Day, reported 1 Rell, 

[ 58] Abr. 839. pl. 4+ Mor 593. Owen148., Gro. Eli. 313. where 

one deviſed land to his daughter Reſe for life, and if ſhe mar- 

ried after the teſtator's deceaſe, and had heir of her body, that 

then ſuch heir ſhould have it after her death, and the heirs of 

their bodies; and if ſhe ſhould happen to die without iſſue, 

then the teſtator deviſed the premiſſes to his daughter P. It 

is indeed ſaid per Rolle, that Roſe had an eſtate-tai/ +, but by 

Meer (with whom Lord Hale agreed in King and Melling's 

caſe) Roſe had only an eſtate for %; though in the arguing 

EN of the caſe of King and Illing, the roll being brought into 

court, it appeared that no judgment was ever entered, In 

(% Lev. 431. the caſe of Loddington and Kyme (a), C. B. 7 V. 3. a deviſe 

1 was to T. S. for life, remainder to his iſſue, and if he died 

| 3 the caſe without iſſue, then to another; yet reſolved that A. had an 
— ere eſtate for /ife only, in regard the words were expreſs. 

here cited, there 


bout the clauſe, without impeachment of waſte, and alſo words of limitation ſuperadded to the de · 
viſe to the iſſue, 


As to the ſecond point, (viz.) whether the teſtator's recital 

in his codicil, that he had deviſed the eſtate to Popham, and 

the heirs male of his body, would alter and enlarge the eſtate 
given to him by the will? 


It was reſolved, it ſhould not; theſe words being ſufficient- 
ly ſatished, though Popham had no eſtate-tail ; for, ad vulgiu, 
where an eſtate is ſettled upon one for life, remainder to his 
firſt, Sc. ſon, this is uſually called intailing an eflate ; that is, 
when it is ſo-limited as not to be in the power of the firſt taker 
to diſpoſe of it; and every one that is to claim by ſuch ſettle- 
ment muſt be heir male; for the firſt ſon after the death of 


his father is heir male. 


I 59] But if it were not ſo, and the recital falſe in this re ſpect, 
yet, per Holt C. . a falſe recital in a will ſhall not amount to 


. + 1t appears from the report of this caſe in Croke, that Gaudy and Fenner, Juf- 
tices, held, Roſe had but an eſtate for life, againit the opinion of Pet ham C. ]. 
who thought ſhe had an eſlate tall. 


a de- 


3 


* 
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2 deviſe. (1) As in 2 Ventris 56, Wright verſus Wyvell, one Bamryirtyd v. 
by will recited, that he had given an eſtate to his wife for her Pornay. 
jointure, whereas in truth he had not, and reſolved, that the 

will did not amount to. a deviſe, nothing being intended to 

paſs thereby. | 


Thirdly, It was agreed likewiſe, that the word [heir] was 
not always and of neceſſity to be intended as a word of /imi- 
tation; thus in 2 Vent. 311. Burchett verſus Durdant, a deviſe 
to A. for life, remainder to the heirs male of the body of A. 
now living, theſe were words of purchaſe : So in Raym. 278. 
2 Jones 114. Liſle verſus Grey. Lands were limited to A. 
for life, remainder to his firſt and every other ſon in tail, and 
ſo ſeverally and reſpectively to every of the heirs male of the 
body of A. and the heirs male of the bodies of ſuch heirs male, 
in this cafe the words ſheirs male] were underſtood to ſignify 
fins, and to be words of purchaſe, (2) 


Upon which, the court decrecd an injunction to ſtay waſte; 
and an account to be taken of what timber had been already 
felled. + 


—— 


+ Vide the caſe of Langley v. Baldwin, referred May 1707, out of chancery to 
the judges of C. B. and how that differed from the caſe above, foraſmuch as the 
limitation there being not to all the ſons of the grandſon, if there had been more 
than tix, and the fix had died without iſſue male, unleſs it had been conſtrued to 
be an eſtate-tail in the grandſon, the remainder-man muſt have had the lands 
in preference to a ſeventh ſon. Jide alſo poſt. Attorney General v. Sutton and 
P ay nan, | 


(1) So Right v. Hammond. 1 Str. 427. Attorney Genera! v. Suiton. poſt. 754. 
2) Vide Bale v. Coleman. poſt. 142. and Papillon v. Yajice. 2 vol. 471. 


DE 
Term. S. Michaelis, 1702. 


—— . — 3 6 
» Fo 7 — 2. w ' 1 : — 


> 
——— — 


G 11. Watts verſus Bullas. 

2 S. made a voluntary conveyance to his brother by the 
— half blood, which was void and defective at law; aſter 
2 Eg. Ca. Ab. Wards J. S. died without iſſue, upon which the brother (who 
246. pl.2- by reaſon of the half blood could not be heir to J. 8.) brought 
Any his bill againſt the heir, to compel him to make good this con- 


conveyance 
made to the 


xe th 


Sw ww 3 aa« Aa 


brother by the ) 4 
half blood, but | 


which was void and defeQive at law, made good by a court of equity, againſt the bel (1). 


je" ENS 


_— 


(1) The authority of this cafe is con- 
troverted by Lord Hardwicke in Goring 
v. Naſh, 3 Atk. 189, and it ſeems now 
to be eſtabliſhed, that a defect in the 
ſurrender of a copyhold, or the execu- 
tion of a power, (which are governed 

the ſame rules, Chapman v. Cid, 
inf.) ſhall be ſupplied only in favour 

of three deſcriptions of perſons, v ix. 
creditors, wife, and children, Goodwyn 
v. Goodzwwyn, 1 Vez. 228. Byas v. 
Byas, 2 Vez. 164. Tudor v. Auen, 2 
Vez. 582. and fo, tho' the wife or child 
hath only a limited intereſt (as an eſtate 
for life) in the ſubject, with remainder 
over to ſtrangers, Marffor v. Gowan, 
3 Bro. Cha. Kep. 170. — But it ſhall 
not be ſupplied in favour of a wife or 
younger child, if the heir at law, being 
a child of the teſtator, c. be thereby 
left anprovided for. Kettle v. Texony- 
bend, 1 Salk. 187, Hicken v. Hicken, 6 
Vin. 59. pl. 20. Hawkins v. Leigh, 
1 Atk. 387. It is not material whe. 

ther the heir in that caſe be wholly 4% 
inberited by bis father, ſo that he hath 
ſome provifion. Hawkins v. Leigh, 1 
Atk. 387, Chafman v. Gil/jon, ub. inf. 
Pyke v. White, in Linc. Inn Hall 20 Ju- 
5 1791. 3 Bro, Cha. Rep. Nor is it 
material (although formerly doubted as 
in Roſs v. R/, 1 Eq. Ca. Ab. 124.) 


© 


— 


whether the younger children are other- 
wiſe provided for, or not, Ketth v. 
Townſhend, ub. ſup. Carter v. Carter, 
Mol. 370. Burton v. Floid, 6 Vin. 56. 
pl. 20. Weeks v. Gore, 6 Vin. 57. pl. 
24. Cock v. Arnham, poſt. 3 vol. 283, 
and Ca. temp. Tal. 35. S. C. Tader v. 
Arbon, 2 Vez. 582. Pjyhe v. W bite, ab. 
jup. So, with reſpect to the wife. BA 
v. Cartwright, Gilb. Rep. 121. Smith 
v. Baker, 1 Atk. 386. The fame rules 
obtain between coheirs at law, and be- 
tween heirs in gavelkind, as between 
the eldeſt fon and younger children, 
Baker v. Jennings, 6 Vin. 54. pl. 10. 
Andrews v. Weller, 6 Vin. 237. pl. 
12. But if the heir at law be meta 
child of the teſlator, Oe. although 
wholly unprovided for, the defect ſhall 
be ſupplied in favour of the wife, 
Chapman v. Gilſon, at the Rolls Feb. 
1791, 3 Bro. Cha. Rep.170.—Manyof 
the caſes, in which theſe queſtions have 
occurred, have been decided on another 
point, viz, whether it ſufficiently ap- 
peared that the teſtator intended to de- 
vite the unſurrendered copy hold. As 
to which vide Harris v. Ingledew, polt. 
3 vol. 98. — For the caſes, which moro 
particularly reſpect aide executions 
of fowwers, vide Tollelt v. Telieit, poſt. 


2 vol. 489. 
For 


Pre 


Ferrer 
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For the defendant it was objected, that this being a volun- 


tary conveyance, it ought not to be made good in equity, eſpe- 
cially againſt an heir at law. 


But Lord Keeper was of opinion, that as the conſideration 
of blood would at common law raiſe an z, and as before the 
ſtatute of 27 H. 8. ſuch ceftii que uſe ſhould have compelled an 
exccution of the uſe in a court of equity ; ſo would this imper- 
fe conveyance raiſe a truſt, in reſpe& of the conſideration of 


blood, and conſequently ought to be made good in equity. 


And it being ſaid by Mr. Pooley, that though a conveyance 
to younger children would, if void at law, be made good in 
equity; yet it had been decreed in the Houſe of Lords, that 
they would not ſupply the want of a ſurrender in caſe of a de- 
viſe of a copyhold to grandchildren ; and by the ſame reaſon 
equity ſhould not regard the relation of a he/f-brother : 


To this the Maſter of the Rolls anſwered, that it was his 
opinion, ſuch a deviſe of a copyhold, without a ſurrender, 
ought to be made good for grandchildren, as well as children 
and if the ſame caſe were to come now into the Houſe of 
Lords, it would be ſo ruled +, and that he had, and would de- 
cree it ſo, 


[6x ] 


So would the 
want of a ſur- 
render, in ca(e 
of a deviſe of a 
copyhold to 


(1) 


_ 


+ The like was alſo declared per Lord Harcourt in the caſe of F 


_ 


$82. | Ab. 123. pl. 9. 


White verſus Nutr. 


O by articles, reciting that he had an eſtate for two 
lives in a church leaſe, covenanted to convey his title to 
the premiſſes by ſuch a day, to J. S. as J. S. or his counſel 
would adviſe. 


— 
. 


reeflone v. Rant, 
Tria. 1712. And it is obſervable, that the caſe of Kettle and Tous (ann 
referred to by Mr. Posey) being cited before Lord Coxper, in the caſe of 
Farſater v. Robinſon, (2) Mich. 1717, his Lordſhip doubted thereof, in regard 
the grandfather, by the act 43 Eliz. for maintaining the poor, is bound to main- 
tain his grandchild; which he ſaid, he believed was not taken notice of in that caſe. 


(1) Contra, Tudor v. Anſon, 2 Ver. (2) Pre, Cha. 475, and 1 Eq. Ca. 


Caſe 12, 


2 Eq. Ca. Abc, 
687. pl. 3. 
On caſualues 
happening bes 
tween the arti- 
cles for a pur» 
chaſe and the 


ſcaling of the conveyance, who Kall bear the loſd, 


It 


\ 
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Wars . It happened, that after the articles, and before the time ap. 
tag? pointed for the conveyance, one of the lives dropt. And the 
queſtion being upon whom the loſs ſhould fall? 


It was decreed per Lord Keeper : (1) that in regard here wag 
no default in the ſeller in making the conveyance, the loſs of 
the life ought to be borge by the purchaſer, in the ſame manner 
as if the reverſioner had articled to ſell the reverſion expectant 
upon two lives, and one of them had died before the convey. 
ance, the purchaſer ſhould there have had the benefit of it; and 
in each caſe, in equity, the eſtate is as conveyed from the 
time of the articles ſealed. | 

But his Lordſhip ſeemed to think, that if al the lives had 
dropt before the execution of the conveyance, it might have 
been another conſideration, for that the money was to be paid 
upon..the conveyance, and no eſtate being left, there could 
be no conveyance. 
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(1) Reg. Lib. B. 1702. fol. 47. 


| Queer. tamen the reaſon of this diſtinction between the loſs of part and of the 
whole, and wide the caſe of Caſs v. Rudele & a”, 2 Vern. 280. (2) 
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(2) Vie alſo Pope v. Roots, 7 Bro. cuted, that Tilly died in 1692, and 


Parl. Ca. 184. And Mortimer v. Cap- 
ger, 1 Bro. Cha. Rep. 156. In 
Pope v. Roots, Lord Ace obſerved 
that the caſe of Ca v. Rudele, as re- 
— by Vernon, was wholly miſrepre- 

nted ; that by the printed caſes in the 
Houſe of Lords in Decem. 1692, it ap- 
peared, that Caſs did make a title in 
Jan. 1691, by conveyance then exe- 


the earthquake did not happen till Ju 
1692; and ſo far from Rudele not hav- 
ing ſufficient effects of Tilly in his 
hands, the decree ſtated, that Rude/e had 
by his anſwer admitted he had then in 
his hands 700 J. reſidue of the purchaſe. 
money ; and the decree for payment 
was founded on a good title having 
been made to him of the premiſſes. 
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* 
Clements verſus Scudamore. 


N ejectment the jury found this ſpecial verdict: J. S. had 
1 iſſue five ſons, the youngeſt of which died in the life-time 


of J. S. leaving iſſue a daughter, (the leſſor of the plaintiff) 


after which J. S. purehaſed the lands in queſtion, which were 
copyhold, and of the nature of Borough-Engliſh, deſcendible by 
the cuſtom to the younge/? ſon and his heirs z J. S. died{ſeiſed, 
and the fourth ſon entered; upon which the queſtion was, 
whether the fourth ſon, or the daughter of the fifth ſon ſhould 
inherit theſe lands? and after ſeveral arguments at bar, 
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Caſe 13. 


Salk. 243. 

6 Mod. 120. 

2 Ld. Raym. 
1024. 

Ore ſeiſed of a 
copy bold In fee 
in natue of 


Borough Engliſm | 


has five ſons, 
the youngeſ of 
whom dies in 
the life of the 
father, leaving 
iſſue a daughter, 
and then the 


father dies ; the youngeſt ſon's daughter is inheritable. 


C. J. Holt delivered the opinion of the whole court in fa- 
vour of the daughter, (viz.) that ſhe ought to inherit theſe 
lands jure repreſentationis. 


Wherever this cuſtom has obtained, the youngeſt ſon is 
there placed in the room of the eldeſt, who inherits by the 
common law; and there is no difference & in the courſe of deſ- 
cents, but that the cuſtom prefers the youngeſt ſon, and the 
common law the eldeſt; and therefore, as by the common 
law the iſſue of the eldeſt ſon, female as well as male, do, 
Jure repreſentationis, inherit before the other brothers, ſo by the 
tame reaſon, when this cuſtom has transferred the right of 
deſcent from the eldeſt to the youngeſt ſon, it ſhall alſo, by the 
lice repreſentation, carry it to the daughter of the youngeſt 


ton: and there is no ground to make any difference betwixt 


a deſcent by this cuſtom, and by the common law, 


Vot. I. | E 


Tho? 


The youngeſt 
ſon by Borough» 
Englifh, and his 
repreſentatives, 
are as much heirs 
to the Borough- 
Engliſh lands, 

as an eldeſt ſon 
or his repreſen- 
tatives are heirs 
to lands deſcen- 
dible at common 
law. 
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CreureNnTsuV. 
SCUDAMORE, 


All lands in 
England before 
the conque't, 
were in nature 
of gꝛwelkind, 
and deſcerdible 
to all the iſſue 
equally; and 
when the iatro- 
duction of te- 
nures and 
knights ſervice 
had made ſcver il 
alterations, yet 
the right of 
repreſentation 
continued, 

(a) Vide ante 
Blackborough 
. Davis. 


Right of rerre - 
ſentation obler v- 
ed in Scripture. 
(5) Hale's Hitt. 
of the Com. 
Law p. 210. 


{45-3 


La es af 


gave k nd lands, 


if one of the ſan 8 


daughter hall hare her father's ſhare, 
lands, 


| De Term. 8. Hill. 1703. 


Tho? Lord Cale be of another opinion, yet it appears from 
the beſt authors, as Lambards Saxon Laws, inter leges Gulielmi 
Primi, 36. fo. 167. and Se/den in Eadm. 184. 3 all the 
lands in England were at firſt, and before the cFhqueſt, in 
nature of (a) gavelkind, and deſcended equally to all the iſſue; 
but this was ſoon aſter Wards altered, when tenures by knights. 
ſervice were introduced for the defence of the realm; for 
then, in order the better to preſerve the family and tenure, 
the deſcent was reſtrained only to the eldeſt ſon; but yet, not- 
withſtanding this alteration, the right ofg repreſentation con- 
tinucd to take place ; and by the common law, if the eldeſt 
ſon happened to die in his father's life-time, leaving iſſue a 
daughter, the inheritance defcended to her in preference to any 
of the other ſons, ſo that the female, by way of repreſentation, 
was yet preferred to the males, becauſe the right of repreſen- 


tation was not altered. 


This right of repreſentation is not peculiar 'to the laws of 
England, but has prevailed by the laws of other countries; as 
may be ſeen in (5) Numb. chap. xxvi. v. 33. and chap. xxxvi. 
For tho' by che Jewvi/b law, the males inherited excluſively of 
the females, and the eldeſt fon had a double portion of his ſa- 
ther's eſtate, which was confined to him as the firſt begorten, 
yet we find when Zelophehad the fon of Hephir died, leaving 
no ſons but daughters, and the daughters came unto A9, 
claiming the poſſeſſion of their father, this being a new caſe, 
Macs is ſaid to have brought their cauſe before the Lord, who 
commanded him to give them the poſſeſſion of their father; ſo 
that it was here determined, that they ſhould take the double 
portion that belonged to theirfather, as the eldeſt fon by right of 
repreſentation. So is Seiden de ſucceſſionibus apud Hebraos, cap. 23. 
The ſame law was part of the twelve tables, and from thence 
came to be obſerved among the Romans; and here in England 
the right of repreſentation holds as well in cafe of inheritances 
deſcendible by cuſtom, as by the common law, So in the 
caſe of gavellind lands, where the cuſtom in pleading is 
thus ſet out (K.. Cu/?. 143. @. ) quod terre & tenementa de 
tenurd de gavelkind de tempore, Cc. inter heredes maſculos par- 
tibilia, & partita fuerunt; and yet, if a man ſeiſed of gavellind 


die in the life of the father, leaving a daughter, and after the father die, the 


_nF Rom * 
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lands, has iſſue three ſons, one of which dies in the life of his 
father, leaving iſſue a daughter, and afterwards the father dies, 
there can be no doubt, but that this daughter fhall inherit the 
purparty of her father, tho ſhe be not within the words of the 
cuſtom, ( Lil.) that the lands are partible inter heredes maſcularʒ 
but the cuſtom by conſtruCtion, ſhall extend to daughters, 
jure repreſentationis, And there is no difference between the 
cuſtom of gaveltind and this of Borough-Englifh, only in reſpect 
of the quantity of the land which the heir takes; there each 
ſon takivg an equal part, but here the youngeſt takes the 
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Cirrus . 
SCUDBAMORE: 


whole, which will not vary the reaſon in conſtruction of the 


cuſtom. 


The common law takes notice of theſe cuſtoms of gavel- 
lind and Borough-Engliſh : and there is a very remarkable caſe 
adjudged in Lord Bridgman's time, which is not reported in 
any printed book; it was in the years 1660, 1661, Intrat” : 
Hill. 1655. Rot. 779. C. B. inter (a) Hale and where the 
caſe was, that the copyhold lands of every tenant dying ſciſed, 
were by the cuſtom of the manor deſcendible to the youngeſt 
ſon, and a ſurrender was made to the uic of B. and his heirs, 
who died before admittance : it was agreed, if B. had bean ad- 
mitted, the youngeſt ſon, after his death, ſhould have inhe- 
rited ; but in regard B. died before admittance, the queſtion 
was between the eldeſt and youngeſt ſon of B. who ſhould 
have the land? and adjudged, that in this cafe, the eld? fn 
ſhould have the land, becauſe of the fraitneſs of the cuſtom, 
and there never having been any ſeifin in the anceſtor ; but, 
by my report it would have been etherziſe, had it been alledged 
that the lands were in the nature of Beraugh- Engliſp, which it 
was not, but only ſet forth as a particular cuſtom ; tor the law 
takes notice of the cuſtom of Borough-Englifh, but not of this 
ſpecial cuſtom ; which is likewiſe the reaſon, why in plcading 
that lands are of the nature of Borcigh-Angliſb, you need not 
ſet forth the nature of the cuſtom ſpecially, 


This caſe ſeems at firſt to be againſt me z but the reaſon of 
the diſtinQion there taken is on my fide ; in the preſent caſe, 
the finding of the cuſtom does not exclude the daughter, but 
on the contrary expreſsly comprehends her; for it is found, 
that the lands are defcendible to the youngeſt ſon and his 
trirs ; tho' without that expreſs mention of his beirs the 


4 


2 daughter 


The euſtom is, 
that the copy- 
hold lands of 
any tenant dying 
ſeiſed (hall 
deicend to his 
youngeſt fon, 
and a ſurrender 
is mace ot = 
co yhold to the 
uſe of J. S. and 
his belts, who 
dies before 
admittance, his 
eldeſt ſong and 
not his youngeſts 
ſha!! tike theſe 
lands ; lecus if 
the land had 
been laid to 
have been of 
the nature of 
Borovgh-Eng- 
lim. 

( This ſeems 
to de the ſame 
caſe that is cired 
in „ K-b, 1525 
180, unacr the 


nun me of Pain 


. Herbert. 
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One ſeiſed of 
Borough-Eng. iſh 
lands is aft r- 
wards d ſfeiſcd, 
yet the right to 
the lands tha'l 
deſcend to the 
youagzeit ſon, 
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daughter ſhould have inherited. Now this cuſtom is not to 
be taken ſtrictly, and according to the letter, but ſhall receiye 
ſuch conſtruction as may comprehend neceſſary conſequences 
and incidents in courſe of deſcents; and therefore, tho”, the 
father be d; ifſeiſed and die, fo that he is not ſeiſed at the time 
of his death, yet the right gf entry ſhall deſcend to his youngeſt 
ſon; and tho” the ſon die before any entry, yet without doubt, 
the right will go to the daughter, notwithſtanding the ſon 
could fot be ſaid to have died ſeiſed, within the words of the 


cuſtom. 


So in this caſe, if a deſcent be caſt, the youngeſt ſon ſhall 
have his age, as much as if he were heir at common law, and 
there is no reaſon why the repreſentative of the youngeſt ſon, 
(viz.) the daughter, ſhould not be included within the mean- 


ing of the cuſtom. 


In the caſe of Reeve verſus Malſter, 1 Rol. Ab. 624. pl. 1, 
1 Jones 361. Cre. Car, 410. The cuſtom of the manor was, 
that if any perſon died ſeiſed in fee-fample of lands within the 
manor, the ſame ſhould deſcend io juniori hujuſmedi tenentis 
euftomarii fic ebientes ſeiſiti, ſecundum naturam de Borough-E ng 
liſn ; and a tenant of the manor being ſeiſed in fee, ſurren- 
dered his lands to the uſe of himſelf and his wife, and his heirs; 
afterwards he had iſſue three ſons, and died fo ſeiſed of the re- 
verſion, and afterwards the youngeſt ſon died in the life-time 
of the mother, without iſſue, and then the mother died : upon 
which the queſtion being, whether the e/ds/? or middle ſon 
ſhould inherit? the judges were thereupon divided, Barely 
and Brandon held, that the middle ſon ought to have the land 

but Jenes and Crock were of opinion for the eld://, 


Now I obſerve, that there the cuſtom was more ſpecial than 
in our caſe, it not being, that if a man died ſciſed generally, the 
lands ſhould deſcend to his youngeſt ſon; but if he died ſeifed 
ſpecially, ( cal.) in fee-fample. Tho' in that caſe Jones and Cr: 
declared it as their opinion, that if the father had been diſſeiſcd 
and died, the youngeſt ſon ſhould not have inherited; which 
makes it ſeem leſs ſtrange, that they ſhould exclude the middle 
ſon when the cuſtom was ſo He,; for the father did not die 
ſcifed of the /ee-ſmple, but of the rer wr/ron. But let that caſe 


remain undecided, the cuſtom there differs from ours. 
It 


De Term. 8. Hill. 1703. 
It was objected by Mr. Weld, (who argued on the part of 
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the defendant) that whoever takes by deſcent muſt make him- 


ſelf heir to him who was laſt ſeiſed ; and the daughter cannot 
make her If heir to the grandfather, | 


But in anſwer to that, it mult be here intended, that ſhe is 
to make herſelf heir to him who was laſt ſciſed according to the 
cuflom ; and if the cuſtom extends to her, ſhe is then heir to 
her tather or grandfather laſt ſeiſed; and as the daughter of the 
eldeſt ſon at common law, jure repreſentationis, makes herſelf 
heir to her grandfather, ſo the daughter of the youngeſt ſon 
here makes herſclf heir to her grandfather by the cuſtom. 


The caſe of Godfrey verſus Bulloch, 1 Rl. Abr. 623. pl. 3. 
is a full authority for me: there the cuſtom was, that, if a 
man dicd without heir male, his cldeft daughter ſhould have 
his lands; and the tenant had no heir male, but had iſſue ſe- 
veral daughters, the eldeſt of whom had iſſue a daughter, and 
died in the life-time of her father; adjudged this grandaughter 
was within the cuſtom, and ſhould have the lands by deſcent 
upon the death of the grandfather, Now by the common law, 
the cldeit daughter has not the preference before the reſt, but 
all inherit equally z yet cuſtom may give the inheritance to the 
elde{t daughter, and then her iſſue ſhall take it jure reproſene 
tationis, This is as ſtrong as a deſcent in Borough-Zngliſh., 


But the caſe of Sir Fehn Savage, 2 Leon. 109. 208. is ob- 
jected; and there the cuſtom was, that if a man took to wiſe 
a cuſtomary tenant of the manor, and had iſſue, and over- 
led her, he ſhould be tenant by the curteſy; and one mar- 
ried a woman to whom a cuſtomary tencment did deſcend 
during the coverture, and had iſſue, and ſurvived her; yet it 
was adjudged, that he ſhould net be tenant by the curteſy, be- 
cauſe the woman was not a cuſtomary tenanÞFat the time of the 
marriage, and fo not within the cuſtom, which (ſays the book) 
Was to be taken ſrictly, 


Now admitting that cafe to be law, it doth not affect ours; 
for there is a particular cuſtom giving the eſtate to the huſ- 
band, under particular qualifications : here the cũſtom alters 
the deſcent by the common law to the eldeſt fon, and carries it 
to the youngeit ſon generally, and muit have all the conſe- 
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De Term. 8. Hill. 1703. 


quences of a deſcent; only with the difference as to the per. 
ſon. This expoſition of the cuſtom will tend to quiet and 
ſettle eſtates and titles, by introducing the ſame uniform rules 
of deſcent in all caſes; whereas if Jones and Groke's opinion 
were to prevail, it could not but occaſion uncertainty and con- 


ſequently confuſion. 

Judgment for the plaintiff per tot cur. 

Memorandum. Upon the firſt argument, both Holt, C.]. 
and Powell, J. denied Sir John Savage's caſe to be law. 


* 


D E 


Term. Paſchæ, 170 5. 


ſuch iſſue, to the right heirs of the ſurrenderor. 
baron and feme ; otherwiſe had it been the caſe of a will, (1) 


»* 


Idle verſus Cook. 


N ejectment, on a long ſpecial verdict, the caſe was but 
this: Zachariah Cliff was ſeiſed in fee of the lands in queſ- 
tion, being copyhold lands, and ſurrendered the ſame ed opus 
& uſum prædict Zacharie for his life; and after his deceaſe, to 
the uſe of Valentine Cliff his eldeſt ſon, and Alice his wite, pro 
& durante termino vitarum ſuarum, & heredum & aſſignatorum 
predichrum Valentini & Alicie, & pro defetu talis exitus, to the 
uſe of the right heirs of Zachariah for ever, 


Not long after, Zachariah was admitted and died; and the 
queſtion was, whether this eſtate limited to Valentine, and Alice 
his wife, was an eflate-tail only, or a fee-fomple ? If a fee- 
ſimple, then judgment was to be given for the defendant ; 
accordingly judgment was given for the defendant by three 
judges againſt Gould, J. the caſe having been thrice argued, 
and the court for ſome time divided. 

Geuld, J. I am of opinion, that the eſtate limited to Valentine 
and Alice is a fee-tail, 

The reſolution in the caſe of Abraham (a) verſus Tuigg, 
cited in Beresford's caſe, 7 G. 41. b. which ſeemed at firſt to 
be againſt me, was the only matter that ſtuck with me; but 


I hall ſhew wherein that differs from the preſent caſe; I am 


ſure I have the intention of the ſurrenderor on my fide. It 
mult be agreed, that the words [de corpore] are not preciſely 
neceſſary to the creation of an eltate-tail ; it is ſufficient that 


there are other words tantamount z and I agree, that there is 


no difference, in point of conſtruction, between limitations of 


L 701] 


Ciſe 14. 


Salk. 620, 

2Ld. Ray. 1144. 
3 Danv. Abr. 
186. 
Surrender of a 
copybold to the 
uſe of baron 
and teme for 
their lives, & 
bzredum & 
athynatorum of 
the ſai! baron 
and teme, and 
for detault of 


This is an eftate in ſee and not an intail in the 


(79 


” 


(a) Moor 424. 
Cie. Elis. 478. 


(1) Vide Marg an v. Griffith, Cowp. 234. Denn v. Sbenton, Cowp. 410. 
eſtate? 
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Jo E v,Coox. eſtates out of freehold and copyhold lands. In this limitation 
here is the word [heirs] and it is further explained uh heir: 
are meant (/cil,) of Valentine and Alice; and though the words 
be in the genitive caſe (/cil.) heredum prædictorum Valentini ts 
Aliciæ, yet they import the ſame as if they had been limited in 
the ablative caſe, with the prepoſition de, (viz.) heredum de 
predict, Valentino & Alicia; and then the laſt words aſcertain 
what heirs, ( /ci/.) ſuch iſſue of Valentine and Alice. 


The reſolution of Beresford's caſe is very ſtrong for me; 
and that limitation, upon compariſon, has no more words in 
it than are in our caſe ; the words [ſuch iſſue] reſtrain it to 
the heirs of heir tos bodies and do not extend to the heirs of 
the ſurvivor, Beck's cafe in Littleton's Reports 159. 253. 285. 
315. and alſo reported in C2. Gar. 363, 364. by the name of 
Boreton verſus Nichols & al", is an authority in point for me; 
for the queſtion there was, whether the limitation was an 

——— or a contingent fee- ſimple? and it was held an 
eſtate- tail; for if it had been a contingent fee, the remainder 
over had been void. 

As to. the caſe of Abraham verſus T wigg, the limitation there 
is not like ours; becauſe there it is to the uſe of Gabriel Dor. 
mer and his heirs males; not to the uſe of Gabriel Dormer and 
the heirs males of Gabriel Dermer, aforeſaid, as it is in our 
caſe (l.) and of the heirs and aſſigns of the aforeſaid Yalen- 
tine and Alice, as the difference is agreed in Littletor's Reports 
347. It is held in Plowd, 541. a. if a man make a feoffment 
to another, to have and to hold to him and his heirs, & / con- 
tingat chat the feoffee die without heirs of his body, that then the 
lands ſhall revert, the feoffee takes only an cſtate-tail, the ge- 
nerality of the gift being corrected by the 2 clauſe ; 


ſo is the 19 H. 6. 74. 

It is objected, that the words [aſſigns] imports a fee- ſimple, 
becauſe an eſtate- tail is t gnable; and the ſubſequent words 
ſhall not control the expreſs limitation. 

Reſp. The expreſſion of [aſſigns] does not anſwer the ſenſe 
of the limitation; for a man's aſſigns are included in himſelf, 
and implied in the limitation to the ſurrenderees before; alſo 
the ſame word [aſſigns] is to be found in Canon's caſe, 
3 Leon. 5, and yet that was adjudged but an eſtate-tail, 
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5 Puri, J. I am of opinion, that the eſtate is a fee-ſomple in lots . Coops 
* Valentine and Alice. 
g It is a conſtant rule, that in every creation of an eſtate- tail, 


it muſt appear of what body the perſons who are to inherit, 
muſt iſſue. This is of the eſſence of the eſtate, 1 J. 27. 
and therefore if a man give lands to another, to hold to him 
and his heirs male, the donee takes a fee-fumple, becauſe it is not 
limited by the gift, of what body the iſſue male muſt be; I 73 ] 
whereas thoſe words in a deviſe carry an eſtate- tail, becauſe 
of the intent; but in a conveyance at common law, as this is, 
the donor muſt by expreſs words, give direction from whoſe 
body the heirs inheritable are to iſſue, Li/t. ſect. 31. 1 Loft. 
27, 28. 27 H. 8. 27. Hob, 32. 9 H. 6.35. A giſt to a 
man & heredibus de carne ſua, is an eſtate- tail, 33 Afize, pl. 15. 
for the words [de corpore] are not ſo ſtrictly required, but that 
they may be expreſt by words tantamount : and the example 
which the ſtatute of Veſiminſler puts hath not theſe words 
[de corpore ſuo, ] 1 Infl. 20. b. but the words [de] or [ex] are 
abſolutely neceſſary to make an eſtate-tail. 5 H. 5. 6. 3 Ed. 
3.743. 

The reſolution in Beresferd's caſe turned upon the word 
[e.] In our caſe the limitation appears at firſt in Latin 
ready to our hands in the genitive caſe; but in Abraham and 
Twigg's caſe, it was in Zrgli/h, and afterwards turned into 
Latin; and that caſe was adjudged upon great deliberation yet 
ours is much ſtronger to paſs a ſce- ſimple. 


* * 


661 „„ 


e But it is object ed, that the words [ſuch iſſue} in the ſubſe- 
. quent clauſe import ie of both Valentine and Alice, 
g Rep. Suppoſe that to be ſo, it ſtill omits of what body that 
iſſue is to come, which is the principal thing; for upon the 
firſt clauſe, the heirs of the ſurvivor takes the whole ; and hey : 
. are ſuch iſſue, and ſo it remains uncertain of whoſe body the 
ifſue inheritable is to come, It would have been otherwiſe if 
: the words had been [and for want of iſſue of the ſurvivor, &c.] 
N hut here the words are as general as can be; it was, indeed, : 
the intent of the ſurrenderor in this caſe to give Valentine and [ 
) Alice only an eſtate- tail, but then he ought to have made uſe 74] 
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I»: x v. Coox. of proper words; and there is no difference in conſtruction be. 
(a) See ante tween copyhold (a) and freehold lands, as is agreed in the 
— — caſe of Seagood verſus Hone, Cro. Car. 367. 

But it is objected, that voluntat donatoris ought to be ob. 
ſerved ; and here is a remainder limited over. 

As to that, the will of the donor to be obſerved, ought to 
be in charta ſua manife}t expreſſa, which is not ſo here: but 
this point has been already determined in the cafe of Harring- 
ton verſus Smith, 2 Sid. 41. 73, 74. which is our cafe in ter- 
minis, and phon a ſurrender too; and although it be not 
mentioned in the book whether any opinion was given, yet by 
the note which I have of that cafe, it was then held to be a fee- 
ſimple. It will be of dangerous. confequence to allow a great. 
er latitude in limitations of eſtates-tail than has heretofore 
been done. 

Powell, J. I am of opinion that the eſtate limited to Jule. 
tine and Alice is a fee- ſimple. 

The objection is, that it appears to have been the ſurrender- 
or's intent to paſs only an eſtate-tail. But upon great conſ- 
deration, I cannot perſuade myſelf to comply with that intent, 
without doing a greater injury, by confounding the nature of 
eſtates, and ſetting no bounds to limitations; fo that it will 
never be known what is an eſtate-tail, and what a fee-ſimple. 

(6) For which A fee-tail was a fec- ſimple (5) at common law ; for there | 
_ eig Were three forts of fee-fimples, abſolute, qualified, (which 
have been li. was as to time only, /cil. as long“ as ſuch a tree ſtood, or as 
me J. S. had heirs of his body ;) and alſo fee-ſimple conditional, 
which was limited as to the heirs inheritable; for it was nat 
a fee accruing upon performance of a condition, (the donee 
having an immediate inheritance, though it is true he had a 
greater power over the eſtate upon the condition performed,) 
but upon ſuch performance of the condition, he had not an 
eſtate deſcendible in any other manner than before; no body 
could inherit, but ſuch heir as was within the limitation; 
but in regard ſome were of opinion, that at common law, the 
ſecond huſband ſhould be tenant by the curteſy, and the iſſue 
by him inheritable, when the eſtate was originally limited 
only to the firſt huſband and wife and the iſſue between them ; 
| therefore 
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therefore to damn this opinion was the ſtatute de denis made; 
upon which ſtatute the judges, by conſtruction, have made 
two eſtates out of the fee-ſimple conditional at common law. 


The conſtruction of limitations muſt be the ſame upon 
ſurrenders as upon deeds; and though it be otherwiſe in wills, 
yet even in theſe, notwithſtanding the words {heirs of his 
body] were not neceſſary at common law; there always 
ought, however, to be ſome reſtraint of the general word 

heirs] to make an eſtate- tail, as appears in the caſe of (a) 
Herne verſus Allen, Cro. Car. 57. for there the limitation over 


73 


Idt r v. Ccox. 


(a) Ante 
Nottingham 


verſus Jenuingi, 


could not poſſibly take effect, if the deviſe were not meant of * 


heirs ſpecial, | 

Now are here any words of reſtriftion to an heir ſpecial ? 
None, that are ſo reſtrictive as to ſhew an apparent intent in 
the ſurrenderor, that only the iſſue between Valentine and 
Alice ſhould inherit, any more than there were in Abraham 
and Twi g's caſe, which in my apprehenſion does not differ 
from this. 


I do not underſtand my brother Gou/d's diverſity; I think 
the heirs of them and their heirs are the ſame, and the words 
[ſuch iſſue] are of no ſervice ; for they are uncertain, and do 
not determine of whoſe body; and the heirs general, in the 
firſt part of the limitation, are ſuch iſſue, but if the words had 
been [ for want of iſſue of them,) it might have been an eſtate- 
tail, but all heirs are iſſue of ſome body, 


We have gone too far already, in helping the intention of 
the parties in conſtruction of limitations; and have made 
eſtates ſo uncertain, that lawyers do not know how to adviſe 
purchaſers ; I cannot conſent to carry it any further; Beck's 
caſe differs from this, and it was not neceſſary, or material, 
in that caſe to determine, whether the eſtate limited were a 
ſee-ſimple or a fee-tail; for if the remainder was contingent, 
that was ſufficient, and in the mean time, the remainder in 
eſſe was executed, and the contingent remainder never hap- 


pened ; but there were more ſpecial words in that caſe, ſcil. 


[heirs male of his body, ] and although the limitation to the 
firſt ſon of James Beck which ſhould have heirs males, c. was 
only a deſcription of the perſon, yet the words ¶ſuch iſſue] 
might likewiſe well enough refer to the words [heirs males}, 

which 
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Jos e. Coox. which may help the reſolution; but here are only generi 
words, and nothing ſpecial to refer ſuch iſſue unto. The cafe 
of Harrington and Smith cited by my brother Powis is the caſe 
in point. 

Halt, C. J. I am of opinion, that as the words of this limi. 
tation are, the eſtate limited to Valentine and Alice is a ſee- m- 


ple; and that as they ſtand originally upon the ſurrender in 
Latin, they cannot be conſtrued to make an eſtate-tail. 


I am ſatisfied, that it was the ſurrenderor's intent to give 
Valentine and Alice only an eſtate-tail; for which reaſon, I 
would willingly have conſtrucd it fo; but could not make ſuch 
a conſtruction conſiſtently with reaſon, or any rules of law, 
The conſtruction of this ſurrender muſt be the fame, as if the 
eſtate had been limited by ſeoffment, or any other deed, and 
mult be alike governed by the ſame rules of the common law, 
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It is neceſſary, upon the creation of every eſtate- tail, that 
it be expreſſed in certain of what body the heirs inheritable 
ſhould iſſue. Lit. fe. 31. 1 17. 27. Ina gift of lands to 
another to hold to him and to his hieirs male, the word [male] 
was rejected, and the word [heirs] ſtood in the limitation to 
make a fee ſimple; for that it could not be an intail, there 
being no limitation by the gift, of what body ſuch iſſue ſhould 
bez and yet in that caſe it was impoſſible to doubt, but that 
the intention of the donor was to make an eſtate-tail ; not- 
withſtanding which it was held to be a fee-fimple, and Lord 
Cale very poſitive in his opinion, 
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In the preſent caſe, here is no certainty of whoſe body the 
heir ſhall be; and the words arc ſulficient to carry a fee- ſm- 
ple; indecd in a will ſuch words would make an eſtate-tail; 
purely upon the intent of the devifor z but there is a great 
difference betwixt a will, and a conveyance at common law, 
as this is ; for the law has appointed proper words to be made 
uſe of in limitations of eſtates in deeds, as the word { heir} to 
carry a ſee- ſimple, and no other word tantamount or equiva- 
lent will be admitted; whereas in a vill it is otherwiſe ; for 
that is a new conveyance by force of the ſtatute of 32 U. 8. 
which ſays, it ſhall be lawful for a man to diſpoſe of his lands 
by will, at his will and pleaſure; and this is the reaſon, why 3 
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78 


deviſe to a man in perpetuum paſſes a fee- ſimple, at the fame Io v. Ce. 


time that theſe words in a deed give only an eſtate for life. 


In this limitation, we have no reſtrictive words to turn the 
eſtate, that by force of the firſt words is a fee- ſimple, into an 
eſtate tail; indeed, if it had been ſaid, if Valentine and Alice 
die without iſſue of their bodies, that, being expreſs and particu- 
lar, would have made it an eſtate- tail; but as it now ſtands, 
the firſt words carry a fee- ſimple, and the latter, being conſiſt- 
ent with them, make no alteration in the eſtate. In the cafe 
of 5H. 5. 6. and H. 6. the limitations are certain and expreſs 


of whoſe body. 


But it is objected, that an eſtate-tail may ariſe by implica- 
tion as in Pert. ſe. 173. 


I agree that caſe to be law, for the words are expreſs, but 
they are not ſo here; for in our caſe the words [ ſuch ſue] im- 
port heirs general, for there is no heir but is the iſſue of ſome 
body; ſo that is only a limitation of one fee- ſimple upon ano- 
ther, If lands are given to a baſtard and his heirs, he takes 
a fee-ſimple z and a limitation of a remainder over upon ſuch 
gift would be void; and yet the lands cannot deſcend upon 
any other but his (a; iſſue, But no limitation of an eſtate by 
(5) implication ſhall controul a precedent limitation that is ex- 
preſs ; as is agreed in the caſe of Seagood verſus Hone, Cro. Car. 
367. 1 Fones 342. And here the eſtate in fee- ſimple is an 
expreſs eſtate z whereas “ the eſtate- tail which it is inſiſted 
ſhould controul it, ariſes but by implication. 


If lands are 
given to 
baſtard, and his 
heirs, t hoꝰ ſuch 
baſtard can have 
no other heir 
but ſuch as is his 
iſſue ; yet it is 
a fee · ſimple. 
(a) 1 Inft. 3. b. 
(Ante am- 
fic ld v. Popham, 
85 & poſt 
umberſton v. 
Humberſton, 


333, and Tomlinſon v. Dighton, 154. 


The caſe of Abraham and Toigg is ſo ſtrong as not to be an- 
ſwered, and does not in the leaſt diſſer from the preſent daſe; 
for that was adjudged a fec- ſimple, for want of proper words 
to deſcribe of what body the iſſue ſhould be. There is a dif- 
ference betwixt a limitation in the genitive, and one in the 
ablative caſe, as is held in Bere:ford's caſe z for the word [de] 
is made uſe of in the ſtatute of Heim. 2. And if an eftate 
be limited to a man and the heirs male of his body, it muſt be 
tranſlated de corpore ſus; ſo if it be ſaid of any one, he was 
born of ſuch a father, that, in Latin, would be genitus de tali 
patre, 1 Inſt. 20. l. In Abraham and Twigg's caſe the limita- 
tion was in the genitive caſe, (/ci/.) and of his heirs male. 

| As 


* 
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79 De Term. Paſchæ, 1705. 
151 . Cor. As to the caſe of Boreton verſus Nicholls, Cre. Car. 363. to, 
| | ported alſo in Littleton 159. the words [ſuch iſſue] mult. there 
be taken to be iſſue male of the body of Fames mentioned 
before, and the reſolution of that caſe doth not affect ours; 
there I admit it is a contingent eſtate, but yet it might be 
contingent eſtate-tail. If we ſhould make this an eſtate- ta, 
it would be repugnant to the words in the firſt part of the 
limitation, which being to Valentine and Mice their heirs and 
aſſigns, ſhews the intention of the ſurrenderor to, have been, 
that they ſhould have an aſſignable eſtate ; and then for us, by 
conſtruction, to make this an eſtate-tail, which is unaſſignable, 
would be contrary to the inſtitution of the ſtatute de donis, But 
it is 
Objected in anſwer to this, that the word [aſſigns] is void, 
they being implied, and included in the donee himſelf, and 
expreſſio eorum que, &c. 


Reſp. That rule muſt be intended, where the ſentence is 
one intire ſentence ; but ſtill thoſe words, which, as to that 
ſentence, are ſurpluſage and void, may notwithſtanding influ. 
ence a ſubſequent ſentence ; as in Hob. 170. Dyer 264. b. if 
I grant my houſe and my ſhop, the word [ bop] is void, be- 

; cauſe it paſſes as part of my houſe z but yet, in reſpect of ſub- 
ſequent words, it may have a ſignification: as if I grant my 
houſe and ſhop, excepting my ſhop, here the expreſs grant of 
my ſhop has ſuch a ſigniſication, and is of ſuch effect, as to 

- make the exception of the ſhop void, it being before expreſily 


granted. 
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Term. S. Michaelis, 1705. 


Fellows ver/us Mitchell and Owen. 


WO truſtees in a mortgage for 2000/. join in an aſ- 
ſignment of the term, and in an acquittance ſor the 
money, and each receives a moiety z after which one proves 
inſolvent ; the queſtion was, Whether the other truſtee ſhould 


be chargeable with the whole? 


Caſe 15. 


Loxd Kreer 
Co wr. 


2 Vern. 504. 


15. 
100 truſtees in 
a mortgage join 
in an affignment 
of the term, and 


in a receipt for the whole, each receiving a moiety only of the mortgage money z to be anſwerable 


only for what they reſpeQively receive. 


To prove that each truſtee ſhould anſwer for no more money 


than he had himſelf received, were cited C. Car. 312. Foſter 


verſus Townley, and Bridgman 35. the ſame caſe ; alſo Heaton 
verſus Marist in Canc, on exceptions, 31 Of. 13 Will. 3. re- 
heard Jan. 27. 1 Anne Reg'; and lately in chancery the caſe 
of Weaedcock and Maddall, who were truſtees by Mr. Ly/er's 
will, where Widdall received all; and tho' oodcuct joined in 
the ſale to the purchaſor, yet he was not charged. 


Vernon cont? : Each truſtee ſhall be liable for the whole. The 
caſe of Fofter verſus Toxonley was only, that one truſtee ſhould 
not be charged where he had not joined in receipts with the 
other. In Weadeaet's caſe, the truſtee, whom the party would 
have charged, joined in the conveyance, but not in the receipt 
of the conſideration- money indorſed. In Alen gd Willin's 
caſe, laſt Lent vacation, both truſtees were charged with each 
other's receipts. 


Freeman, on the ſame fide, cited the caſe of Murrell verſus 
Pitt, (1) at the Rolls laſt Hillary term, where two executors 


58 


(1) And afterwards affirmed on an appeal, 2 Vern. 570, 


truſtees 
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De Term. 8. Michaelis, 1705. 


Frrtows v., truſtees joined in a transfer of Eaft-India ſtock, and received 


MrTcnzit 
and Owen. 


in moieties; and on one's proving inſolyent, the other way 
charged with the whole. 


Alſo the cafe of Widmore (1) verſus Bond, twice heard he. 
fore Lord Somers; two executors died leaving each an exccu- 
tor ; decreed, at firſt, that they ſhould be anſwerable only 
reſpeCtively for the receipts of their ſeveral teſtators ; but upon 
a re-hearing, the court charged each with the whole, 


Cur : This is a caſe (2) of difficulty the laſt Lord Keeper 


took time about it. 


It is attended with circumſtances ſomewhat uncommon ; 
for the cui que truft has admitted, that he was preſent and 


96 


(1) Vianall v. Bond. Reg. Lib. B. 
1693, fol. 690, and 1694. fol. 252. 
What appears of this caſe in the regiſ- 
ter's book is as follows. Themas Ful/- 
burſt had deviſed his real and perſonal 
eſtate to Lem and R:chards upon ſeveral 
truſts, and to pay the reſidue to plain- 
tiffs, and appointed Lem and Richards 
executors. The original bill was filed 
againſt Lem and Richards for an ac- 
count of the perſonal eſtate and the pro- 
duce of a copyhold eſtate which they 
had ſold. — Before anſwer, Lem and 
Richards both died. — Lem left Mary 
Bond an infant his executrix. — Ni- 
chards left Sarah Richards his execu- 
trix. —'The executrixes by their anſwer 
to the bill of revivor (after ſtating the 

rſonal eſtate of Fulſburſt, to be very 
inconſiderable) admitted that Len and 
Richards had fold the copyhold eſtate for 
1300 J. and upwards (without ſtating to 
whom particularly the purchaſe money 
was paid) but inſiſted that they had 
accounted fur the whole to the plain- 
tiſfs. — They then admitted aflets of 
their reſpective teſtators.—No evidence 
appears to have been read on the hear- 
ing. — Decree, that defendant Bond 
fhould- account for and pay the real 
and perſonal eſtate of Fah poſſeſſed 
by Lem in his lifexime, or by her the 


4 


Lib. A. 1705. fol. 171. 


defendant, fince his death, and that the 


defendant Sarah Richards ſhould ac. 
count for and pay what was received by 
Richards in his life-time, or by her the 
ſaid defendant fince his death.—The 
petition of re-hearing preferred by the 
plaintiff, complained, ** that, Lem and 
Richards having received the money 
jointly, they ought to be jointly an- 
ſwerable to the plaintiffs, the plaintiffs 
not being able to prove how they divid- 
ed ſuch money, nor ought they to be 
involved in any examination or account 
touching that matter, but that as the 
decretal order was drawn, each deten- 
dant was only charged with what was 
received by her own teſtator.” — 
Whereupon it was ordered,“ that the 
ſaid defendants ſhould come to a gene- 
ral account for what their teſtators re- 
ceived out of 7 h:mas Fulſburft's ellate, 
and if the Maſter in taking ſuch ac- 
count ſhould find any difficulty, he was 
to report the ſame ſpecially to tie 
court.” And the depakt was to be te- 
turned to the plaintiffs. 

(2) The bill was filed by one truſtee 
againſt the other and the ce//ui gue 17. 
to be diſcharged from the truit upon 
payment of what he had actually te- 
ceived ; and it was ſo decreed. Reg. 
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De Term. 8. Michaelis, 1705. 
conſenting to the payment of the money in moieties, and 


that Farrtows v, 
MrTcurts 


at his importunity the truſtees joined in an acquittance for the axed Own, 


whole, 


The caſe of Heaton verſus Marriot is an expreſs authority 
for the truſtee, that he ſhould be only chargeable for his own 


receipts. 


It may be reaſonable, where upon the proof it cannot be 


diſtinguiſhed, how much was received by the one truſtee, and 
how much by the other, to charge each with the whole. For 
in ſuch caſe the truſtees are to blame for not keeping diſtinct 


[83] 


accounts. It is like one throwing corn or money into another's See Preced. in 


heap, where there is no reaſon that he who made this difficulty 


Chanc. 87. 


ſhould have the whole: on the contrary, becauſe it cannot be 


In Merl and Pitt's caſe it was a voluntary act in chem, 


Otherwiſe where 


executors join in 


being exFcutors, to ſell the Za/f-India ſtock z but here, what — being 
the truſtees did, was neceſſary for the ſatisfaction of the cheir e doings 


mortgagees 


It ſeems to be ſubſtantial injuſtice, to decree*a man to an- 
ſwer for money which he did not receive, at the ſame time 
that the charge upon him by his joining in the receipts, is but a 
notional, Wherefore let (a) each truſtee be diſcharged of 2 
the truſt, by anſwering for ſo much only as he has actually Churchill e. 


received, (1 ) 


2 F "One" 


where the like opinion 1s delivered by Lord 


Hopſon, & - 
1 Salk. 418, 
Harcourt. 


8 ot 


(1) The diſtinction between execu- 
tcrs and truſtees as to this point appears 
alſo in Applyn v. Brewer, Prec. Cha. 
173. Attorney General v. Randall, 21 
Vin, Abr. 534. pl. 9. Ex parte Bel- 
ebier, Amb. 219. Leigh v. Barry, 3 
Atk. 584. In Weſtley v. Clarke, which 
came on before Lord Northington on 
the 25th of June, 1759, his Lord- 
ſhip expreſſed his diſapprobation of 
this diſtinction between executors and 
truſtees. The caſe was this: M. 


Smith by his will, gave the two plain- 

tifs legacies of 300 J. and 100 J. and 

the reſidue of his perſonal eſtate to his 

* 12 appointed Clarke, Basis, and 
0h. 1. 


Thomp/on, his executors, with a clauſe 
that one of his executors ſhould not-be 
anſwerable for the acts of the others. 
The teſtator died on 22d of use, 1755, 
Part of his eſtate, to the amount of ol. 
was, at the time of his death, out on 
mortgage. Themen. (who was an at- 
toraey) after the teſtator's death, called 
in the mortgage and received the money. 
and afterwards ſent his clerk with the 
aſſignment of the mortgage to his two 
co-executors, who executed the ſame, 
and ſigned the receipt indorſed thereon, 
Thompſon became à bankrupt on 27th 
July, 1756, without having accounted 
for this money, and the plaintiffs, the 


legatees 


- 


Py 
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Caſe 16. 


Lend Kr. 
2 Vern. $21. 

1 Eq. Ca. Abr. 
296. pl. 1. 

2 Eq. Ca. Abr. 


40. pl. 4. 
ums to. his children; 


* 


8. Michaelis, r70g. 


Elliot verſus Davenport. 


IR William Pllizt was indebted unto Anne Davenport in 
4000. by recogniſance, and afterwards Anne Davenport, 
by her will gave and bequeathed unto Sir William Elliet his 


A. deviſes to B. 4001. which he owed him, provided he ſhould thereout pay ſeveral 
the reſt he freely gives him, and directe his executors to deliver up the 


ſecurity, and not to claim any part of the debts, but to give ſuch releaſe as B. his executors, &c, 


Gould require ; B. dies in t he life of A. decreed this was a lapſed legacy. 


executors, 


legatees filed this bill to charge Clarke 
and Betts with this money received b 
Thompſon. It was in proof in the cauſe 
that Thomp/en was much in the confi- 
dence of the teſtator in his life-time, 
and afted as his attorney; that Thomp- 
* continued in good credit till about 
ve weeks before his bankruptcy, and 
that the 600 J. were paid to him long 
beſore that time. On the hearing of the 
cauſe the ſeveral caſes above-mentioned 
were cited. Lord Northington, ©* "This 
« claim is founded on the notion of a 
« general rule having been eſtabliſhed 
„% in this court, that where executors 
« join in areceipt, they themſelves are 
«« all liable i ſlido, becauſe their join- 
ing is unneceſſary, and that a diflerent 
« rule has been eftablitied with reſpect 
«© to truſtees who join in receipts, 
4% namely, that they are not anſwerable 
* j ſolide, but in proportion only to 
«« what they receive, But in my opi- 
«« nion this diſtinction dees not ſeem to 
% have been taken with that preciſion 
«© which is neceſſary to form or eſtabliſh 
«« general rule; for where truſtees 
« join in a receipt, that may of itſelf 
„ be ſuch an evidence of payment of 
% money to them jointly, as will be 
« ſufſicient to charge each in» /olido, 
« until other evidence appear to the 
* contrary, as on the other hand the 
4 ral receipt of executors may be 
72 — re butted by other circumſtances 
« (as in Ch.r.bi/l v. Ilegſen,) as to 
« make him only, who actually receiv- 


es ed, liable, "The caſe of Cherchil v. 


% Hopſon, being a icular caſe 
grounded on circumſtances, does not 
* furnith any general rule. A joint 
* receipt given by executors is only a 
*« ſtronger proof of their having all re. 
** ceived the money than that of a joint 
receipt given by truſtees, becauſe it 
is not neceſſary for conformity that 
all the executors ſhould join in giv- 
« ing a receipt, whereas it is otherwiſe 
© with truſtees. But I do not ſee auy 
ground for a court of conſcience to 
* ſay, Iwill make you liable for the 
* whole money although you never re- 
* ceived a farthing of it, merely becauſe 
* you have joined in a formal receipt,” 
The receiving the money and the 
e ſigning the receipt are ſeparate and 
*« diſtinct acts, the latter being only (as 
*« far as it goes) evidence of the former, 
The equity in this caſe is ſo obvious 
that it will weigh with me, (if there 
are no direct precedents to the con- 
** trary,) againſt any arbitrary rule laid 
„ down in any age. This caſe is 
«* ſtrengthened by the proviſo in the 
will, that one executor ſhall not be 
«« anſwerable for the acts of the other, 
which, although uſual in ſettlements, 
„is not ſo frequent in wills, but is a 
«« good proviſo between executors and 
«« legatees who take under the ſame will, 
Ihe material part of this tranſaction 
«« 15 the receiving the money, which was 
« by Thompſon only, the other, ſigning 
the receipt, is only the form. I am 
therefore of opinion and declare, that 
« the defendants Clarke and Betts, are 
. or net 
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-—ecutors, adminiſtrators and aſſigns the ſum of 400/. which 
he owed her, together with all intereſt due for the ſame, pro- 
vided that he the ſaid Sir Wuliam Elliot ſhould pay, out of the 
ſaid 4ool. the ſeveral legacies therein after mentioned, to his 
children, (amounting to about 1507.) and the reſidue of the 
{aid 400, ſhe gave to the ſaid Sir William Elliot, his executors, 
adminiſtrators and aſſigns; and by her ſaid will deſired and ap- 


pointed her executors not, by any means, to claim or meddle 


with the ſaid 4000. but that they ſhould freely deliver up the 
ſecurity for the ſame, into the hands of the ſaid Sir William 
Elliot, his executors, adminiſtrators and aſſigns, and ſeal and 
execute unto the ſaid Sir William Elliot, &c. all ſuch reaſon- 
able releaſes and diſcharges, and acknowledge ſatisfaction for 
the ſaid 400/. for the ſafety of Sir William Elliot, &fc. as the 
faid Sir William Elliot, &c. ſhould think fit. 


Sir William Ellia died in the life-time of the teſtatrix z after 
which, the teſtatrix died, and William Elliot the heir of Sir 
William brought this bill againſt the executor of Mrs. Daven- 
fort in order to be diſcharged of this recognizance. 


Upon which the queſtion was, concerning ſo much of the 
400 J. as was to remain to Sir William, after payment of the 
legacies to his children, whether that was not a lapſed legacy, 
by reaſon of the death of Sir William before the teſtatrix ? 


J, it was agreed by the court, and likewiſe by the counſel 
on both ſides, that where one gives a legacy to a man, his 
executors, adminiſtrators and aſſigns, if in ſuch caſe, the lega- 
tee dies in the life of the teſtator, tho? the executors are named, 
yet the legacy is loſt ; for the words [executors, adminiſtra. 


_ 


Erttor we 
DavzxronT, 


| [ 84 1 


— 


** not liable to make good the ſum of 10, 1791, Lord Chancellor refuſed to 
W 


* 6ool. (no part o 


ch came to charge the ſurviving aſſignee of the 


** their hands) the ſame having been bankrupt, with money received by his 
received by A. C. Thomp/on the bank - co-afſignee, although they had joined in 
* rupt.” N. B. This decree appears the receipt, and although they had be- 
only in the Regiſter's minute book ; fore agreed to pay the money to be from 
and as to the grounds of it, ſee time to time received by them into the 
more in Churchill v. Hob/on, poſt. hands of a banker for ſafe cuſtody ; and 
241. Et wide Sadler v. Hobbs, 2 his Lordſhip expreſsly took >the above- 
Bro, Cha. Rep. 114. Scurfield v. Howes, mentioned diſtinction between execu- 


3 Bro. Cha. Rep. go. — And in Ex tors and truſtees, 
varie Singleton, in Lins. Inn Hall, Aug. | 
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To this pur- 
poſe ſee - pM 
particularly 
eaſe of Good. 
right verſus 
Wright poſt, 
$97+ (1) 


9 x Vent. 39. 
poſt SirBarn- 
ham Rider ver- 
ſus Sir Charles 
Wager, vol. 2, 
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tors and aſſigns, ] are void, being but ſurpluſage, & expreſs 
eorum, Wc. and they are by ſuppoſition of law named only 
to take in ſucceſſion, and by way of repreſentation as an heit 
repreſents the anceſtor, in caſe of an inheritance z and to this 
purpoſe Brett and Rigden's caſe was cited, Plowd, 340. 
Where lands being deviſed to a man and his heirs, and the 
deviſee dying in the life of the teſtator, it was held, that the 
deviſe was void, and the (a) heir could not take ; conſeq 
if the queſtion here had depended upon this clauſe only, the 
legacy had been loſt. 

Aly, It was held, that a will might be ſo penned, as that, 
tho? the legatee died in the life of the teſtator, yet his execu- 
tors ſhould have the legacy ; but then it ought to appear in 
the will plainly, and by direct words, that this was the teſta- 
tor's intention; and tho a will could not (as was allowed) 
enure as a (6) releaſe, even ſuppoſing it to be ſealed and de- 
livered, for want of its taking effect in the teſtator's life-time, 
yet, provided it were expreſſed to be the intention of the party, 
that this debt ſhould be diſcharged, the will would operate 
accordingly. 7 

And therefore Lerd Keeper ſaid, that if this queſtion had de- 
pended only upon the latter clauſe, (viz.) that this ſecurity 
ſhould be delivered up to Sir William Elliot, his executors, ad- 
miniſtrators or aſſigns, in ſuch caſe, it would be plainly an 
abſolute diſcharge of the debt, tho” the teſtatrix had ſurvived 
the legatee. 

So that the queſtion was reduced to this: Whether the 
latter clauſe was to be taken as diſtingt from, or independent 
of the former clauſe, in which caſe the legacy would ſubſiſt; 
or whether it ought to be looked upon as ancillary to, and de- 
pendant upon it, (/.) i! the legacy took effect, then and then 
only the executor, in conſequence of it, was to releaſe. 


And his Lordihip decreed, (2) that this latter clauſe was 
dependant upon the former, and therefore, that the legacy 


IIs (1) Vide alſo Hutton v. Simplon, 2 
Vern. 722. Hed; ſon v. Ambroſe, Doug. 
323. Warner v. White, Doug. 330. 


note 4. 


(2) Reg. Lib. A. 1705, fo. 521. 
' «« His Lordſhip declared that the lat 


7% clauſe in the will (whereby it was 


delivered up to the ſaid Millan 
% Elliot, his executors, adminiſtrators 
or aſſigns, and that no uſe ſhould be 
made thereof) was only in aid of the 
«« firſt clauſe in the will, by which alone 
the ſum is to be taken as a lapſed 


66 legacy.“ 


« directed that the ſecurity ſhould be 


being 


We. te f ] A. A, #.. at 
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De Term. S. Michaelis, 1705. 
being a lapſed legacy, upon the former clauſe, the latter did 
not prevent it. That what made ſuch conſtruction appear 
the more reaſonable was, that the like clauſe,in much the ſame 
words, was added to the other legacies given by the ſame 
will, which could not operate by way of releaſe or extinguiſh- 
ment; and tho? it might be the intent of the teſtatrix, that 
the executors of the legatee ſhould have the benefit of the le- 
gacy, (as probably this is always the intent where a legacy is 
given to a man, his executors, &c.) yet the law being other- 
wiſe, ſuch intent (1) muſt not prevail: for which reaſon, a 
will that deſigns to prevent the lapſing of a legacy, by the 


Etttor . 
DavznronTe 


A will that de- 


figns to prevent 


the lapfing of a 


death of the legatee in the life of the teſtator, ought to be drt 


ſpecially penned f. | 


Nite; The Maſter of the the Rolls, who heard this cauſe 
the day before, but adjourned it over for the Lord Keeper's 
determination, (before whom it had been in part firſt heard,) 
was of another opinion. Lord Keeper alſo faid it was a 
doubtful caſe (2) 


Ms, 


+ An appeal was brought from this decree to the Houſe of Lords, but before 


hearing, the parties agreed. 
(1) Sed vide Sibley v. Cook, 3. Atk. 572. 


(2) Vide Siliberp v. Moxom, 3 Atk. 
570. which Lord Hardwicke diſtin- 
gviſhed from Elliot v. Davenpert. In 
Teplis v. Baker in the Exchequer, Hil. 
1789, the caſe was this.—In a will 
was the following clauſe : ** I give to 
* my kinſman N. D. the ſum of 4ool. 


* which he owes me on mortgage of 


* his eſtate in S. and I further order 
my executor to give him wp all bonds 
6 _ him to me, and which 
** ſhall be found in my cuſtody at the 
time of my deceaſe, together with 
all intereſt due thereon.” The mort- 
g2g* debt was alſo ſecured by bond; 


F 3 


beſides which, N. D. was indebted to 
the teſtator on another bond in 200l. 
both bonds were in the cuſtody of the 
teſtator at the time of his death. N. 
D. died in the teſtator's life-time. Af - 
ter great conſideration, the court held 
this to be a lapſed legacy. The Lord 
Chief Baron in delivering the judgment 
of the court, obſerved, that none of the 
circumſtances, which could be ſuppoſed 
to diſtinguiſh the caſe of Sz4tborp v. 
Moxom, from Elliot v. Davenjort, oc- 
curred in Toplis v. Baker ;—That the 
principal ground on which Sibtborp 
v. Moxom Was i „ Was this, viz. 
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that there was nothing in the will to 
confine the delivery of the bond to the 
per/on of the ſon-in-law, and that charge 
therefore was not ancillary to the for- 
mer bequeſt to him, but amounted to 
a declaration that in all events the 
bond ſhould be delivered up, and 
therefore of neceſſity operated for the 
benefit of the repreſentative ;—that in 
Toplis v. Baker the word uſed by the 
teſtator was give, and not for- 


De Term. 8. Michaelis, 1705. 


give ;'; and (what was more material) 
that the bond was directed to be deli. 
vered up to N. D. (perſonally), and 
there was no direction whatever for the 
delivering up the mortgage ; and there. 
fore the court ſaw no reaſon for depart. 
ing in this caſe from the general rule, 
viz. that a teſtamentary diſpoſition 
muſt lapſe by the death of the legatee 
in the life-time of the teſtator. | 
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Legate verſus Sebvell. Caſe 19. 


H1S caſe was by the Lord Keeper ſent to the Judges 2 Vern. 55% 


of C. B. for their opinion, and was as follows: (1) 11 as. aa; 


1. 7. Deviſe to A. for life, and after his deceaſe to the heirs male of the body of A. and 
14 of the body of every ſuch heir male, ſeverally and ſucceſſively, as they ſhall be im 
priority of birth, &c. remainder over; whether this be a tenancy in tail, or for life oaly ? 


George Legate, ſeiſed of lands in fee, had a wife named 
Elizabeth; he had no iſſue of his body, but had a nephew 
named William Legate being his deceaſed elder brother's ſon 
he had likewiſe a brother named Henry. 7 
In September 1685, this George Legale by his will, after many 
legacies therein given, deviſed his lands, in default of iſſue of 
his own body, unto his ſaid nephew William Legate, for and 
during the term of his life, and after his deceaſe to the heirs 
male of the body of his ſaid nephew lawfully to be begotten, 
and the heirs male of the body of every ſuch heir male ſeve- | 
rally and ſucceſſively as they ſhould be in priority of birth, &c. J 88 3 
and for want of ſuch iſſue, to his brother Henry L. gate, for his 
life; and aſter his deceaſe, to the heirs male of the body of 
his brother Henry, lawſully begotten, &c. 


—— ——. 
— 


(1) Reg. lib. B. 1705. fol. 296. The 
principal caſes in which, ſecond words 
of limitation have been ſuperadded on 
the firſt are Archer's caſe, 1 Rep. 66. 
Liſle v. Gray, 2 Lev. 223. Backhouſe 
v. Wells, 1 Eq. Ca. Ab. 184. Lud- 
dington v. Kine, 1 Ld. Ray. 203. Law 
V. Davis, 2 Ld. Ray. 1561. Goodright 
V. Ful, 2 Ld. Ray. 1437, & 2 
Stra. 729. 8. C. Minſbull v. Minſpull, 
1 Atk. 411. A gend v. Withers, (cited) 
2 Burr. 1109. #right v. Pearſon, Amb, 
338. King v. Burchell, Amb. 379. & 


— 


e 


4 Term. Rep. 296. note. S. C. Nos v. 
Grew. 2 Wilſ. 322. Doe v. Laming, 
2. Burr, 1100. Doe v. Co/lis, 4 Term. 
Rep. 294,—See further as to the appli- 
cation of the rule in Shely's cale in 
Bale v, Coleman, poſt 142. Attorney- 
General v. Sutton, polt 766. Pagillog 
v. Voice, poſt. 2. vol. 471. Couljon v. 
CoulJon, 2 Atk. 246, 247. 250. Baz- 


ſhaw v. Spencer, 1 Vez. 142. Garth 
v. Baldwin, 2 Vez. 646. Hodg on v. 
Ambroſe, Doug. 323. Toner y Mor 
gen, 1. Bro, Cha. Rep. 206, 
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. LzGATz WO 9. Whether William Legate the nephew had an eſtate. 
28 zwai. till veſted in him, or an eſtate for life only in the lands to him 
4 . EDS 


deviſed? 


William Peere Williams pro quer. 
William Melmeth pro def. Sewell & uw. 


May it pleaſe your Lordſhip, 

* In purſuance of your Lordſhip's orders, the parties concern, 
judges of C. B. ed have attended us with their counſel; and aſter hearing 
— what was alledged by the counſel on both ſides, and on conſ . 
point. deration of the will of George Legate, we are humbly of opi. 
nion, that M illiam Legate the nephew, by virtue of the ſaid 

will of his uncle, had an eſtate-tail veſted in him. This is 

ſubmitted to your Lordſhip's great wiſdom, 

* 


— — — — — 
— — a — 


7. | ny 


Je. Blencow, 
| Rob. Dormer, 


T am humbly of opinion, that William Legate had only an 
eſtate for liſe by this deviſe z and that the words [heirs male 
of his body] as this caſe is, are words of purchaſe ; for ſo the 
intent of the deviſor ſeems apparently to be, by limiting the 
eſtate expreſsly to Nilliam Legate for his life, and by the limita. 
tion over to the heirs male of the body of every ſuch heir male 

| ſeverally and ſucceſſively, Cc. which words muſt be wholly 

— rejected as idle and void, if we make the former wotds [heirs 
189 1 male of the body of the ſaid William Legate] to be words of 
limitation. And this conſtruction is, (I think) warranted by 

(G See this caſe the caſe of (s) Clark verius Day, Cro. Eliz. 313. and by Ar. 
gited and ſtated cher's caſc in 1 Co. 66. b. for the reaſon of Archer's caſe was, 
— 57, not that the deviſe was to the heir male of the tenant for life, 
6 in the ſingular number, (for if it had gone no farther, it had 
been an eſtate tail executed, the word [heir] being nomen cul. 

leAivum, and the ſame with the word [heirs,] and ſo it was 

reſolved in the caſe of Pauiſcy verſus Lowdell, 1 Roll. Mr. 626, 

and in the caſe of Clart verſus Day, cited before (1) ;) but the 

reaſon why the heir male there took by purchaſe was, becauſe 
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as of 


(1) Et vide White v. Collins, Com. v. Frollop, Amb. 453. Dee v. Laming, 
Rep. 289. Miller v. Seagrave, Ro- 2 Burr. 1110. 
binſon on Gavelkind, 99. Dubber 
the 
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the eſtate was limited over to the heirs male of the body of ſuch ————\y 
heir male z and ſo is the opinion of the court in the caſe of 
Pawſey verſus Lowdall ;and of the Lord C. J. Hale, in the caſe 
of the King verſus Malling, 1 Vent. 232. 
And if that be all the reaſon of Archer's cafe, (and thoſe are 
great opinions I have cited for it) then there is a direct autho- 
rity for me in this caſe, 
In thecaſe of Liſle verſus Graz, 2 Jones 114. 2 Lev. 223» 
where the limitations were to the ſame effect as here, it was 
held not to be an eſtate- tail executed in the father, who had 
an eſtate for life limited to him; and the court went upon the 
ſame reaſons (among others) which I have relied upon in this 
caſe ; and yet that was upon the conſtruction of a conveyance, 7 
where (generally) the words ſhall be taken according to the 
legal ſenſe, and their operation in law ſhall control the intent 
and meaning of the party : but we are in the caſe of a will, 
where the intent of the party ſhall control the legal ſenſe and 
meaning of the words, 
And it appears by the record of that caſe of Liſe and Gray, [ 901 
that the Judgment of the court of B. R. was affirmed in the Ex- 
ehequer-chamber, though the reports of the caſe differ in 
that matter, 


5 7 


Ne 
8 
fi 
i. 
id 
is 


Rb. Tr aceye 


Memorandum. In this caſe the will of George Legate was of 
money directed thereby to be laid out by his executor in a 
purchaſe of lands, to be ſettled in manner and according to the 
limitations ſpecified in the caſe above referred to the judges ; 
and therefore the Lord Keeper directed the caſe to be made 
and laid before the Judges, ſuppoſing it to be land; for that 
money ordered to be laid out in the purchaſe of land, ſhould 
be as land in equity. 


77... Ry, AF Ecol PR... JE. OE, Ac SAR 


And it was inſiſted upon by Mr. Vernon, that where money 
is ordered by a will to be laid out in land, and to be ſettled 
on A, in tail, remainder over to B, there the court has de- 
creed the money to be paid to A. becaule it would be in vain 
to decree an eſtate- tail in the land, which he might cut oft by 
a common recovery. Indeed, if A. were an infant, the court 
probably would not decree (a) the money to be paid to him ; on og 
3 becauſe Wood 


4 
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Leoars v. becauſe during his infancy no recovery could be ſuffered, any 
A. might die before he came of age. And to this purpoſe wy 
. cited the caſe of Sir Robert Carr, decreed by Lord Jeffreys, 

Sir Thomas Powis cont : Why ſhould not the remainder- mu 
have the benefit of the chance of the tenant in tail's. dying be. 
fore a common recovery ſuffered ? And for what purpoſe ate 
recoveries kept up, but as ſo many mediums betwixt a raſh and 

| a deliberate act? Beſides, the tenant in tail, though of age, 
i gr ] may yet die in a vacation before a term, and ſo not haye | 
in his power to ſuffer a recovery. 

Lord Keeper. If this were res integra, where a purchaſe i 
directed to be made, and the land -to be ſettled on. A. in tall, 
c. it would be moſt reaſonable for equity to decree the trut 

to be executed, and the eſtate- tail to be ſettled, with the re. 
mainder over; that ſo ſuch remainder-man might have the be. 
neſit of the chance of tenant in tail's dying before his having 
ſuffered a common recovery. | 

The leaſt right, and though of the leaſt value, yet if it be 
right, ought not to be taken from any man; but this matter 
ſeems not now open; and I would not break in upon former 

to) det the (a) reſolutions, 


Fare been Gnce otherwiſe. (1). 
6) » Chant. T agree, the caſe of (5) Gampernotone verſus North, viz. 
78. 


1 Vero. 1% that a common recovery by c/uy que truft in tail ſhall bar the 
— "FER remainder as much as a recovery by tenant in tail of a legal 
adecd only exe- eſtate z but whether only a deed executed by HN gre try in 


18 h, l — tail ſhall bar the remainder- man, or even the iſſue, that is with 


_ _— me a doubt; in regard a deed may be made at a tavern, or by 
the intail. ſurpriſe; but a recovery is a ſolemn and a deliberate act (2). 


It ſeems, in this caſe there had been a decree long ſince cb- 
tained by William Legate the firſt deviſee, againſt the executor 
of the teſtator, by which it was directed, that the executor, in- 

* ſtead of laying out the money in a purchaſe, ſhould pay it to 
William Legate, the firſt deviſee. But Henry Legate, the de- 


— 


(1) Vide Short v. Weed, poſt. 470. that che iſſue in tail is not barred with- 
Edwards v. Counteſs of Warwick, 2 out a recovery actually ſuffered. Mal 
vol. 173. Cunninghom v. Moody, 1 Vez. v. Leaber, ( cited) 2 Vern, 306. Kirk 
176. Trafford v. Boehm, 3 Atk. 447. han v. Smith, Amb. 518. Savin). 

(2) It has been now long ſettled, Thernton. 1. Bro. Cha. Rep. 73. 
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viſee in remainder, not being party to this decree, it was held 
to be void as to him, and in no fort binding. 


The court appearing afterwards not to be fatisfied with the 
certificate of the three judges, directed that an ejectment 


1 agreed, and ſo the queſtion was not 


ſhould be brought in B. R. in order to have the matter ſettled ! 


or 
— „„ 
Storr 


921 


a. 


i 


— ——— 


(1) Yet in 2 Vez. 657. Lord Hard- order for ſetting down this . the 
wwicke ſays, that in this caſe Lord Cow- ade certificate, but the editor has 


ger held himſelf bound to agree with 
vs three judges and ſo decreed, In 


Regiſter's book there —— 


dir George Newland and Beckley, Execcutors of 


Watts verſus 


NE ſeiſed of lands in fee owes a debt by ſtatute, and af- 

terwards becomes a bankrupt, and the creditor by ſta- 
tute extends the lands, then a commiſſion of bankruptcy is ſued 
out; and whether the lands ſhould be liable to the ſtatute- 
creditor ? was the queſtion, 


Upon importunity of counſel, Lord Chancellor referred this 
to the judges of C. B. before whom it was inſiſted by ſerjeant 
Pratt and myſelf, that the lands were actually bound by the 
ſtatute z and the creditor relying on this ſecurity, it would be 
hard that the doubtful words of the ſtat. 21 Fac. 1. cap. 19. 
eck g. ſhould diſcharge it. And with regard to that clauſe of 
the act which ſays, “ that creditors by judgment, ſtatute, 
Ec. whereof no execution or extent is ſerved or executed 
on the lands or goods of the bankrupt before his becoming 
« bankrupt, ſhall not be relieved for more than a rateable part 
« of their juſt debt, without reſpect had to the penalty of the 
« ſtatute or judgment,” We urged, this extended only to 
relieve againſt the penalty; and the words, [creditors ſeeking 
relief ſhall not be relieved, ] Q. muſt be intended to mean, 

[ſhould 


able to find any farther pro- 


Caſe 18. 


2 Eq. Ca. Abr. 
116, pl. r- 

See the caſe of 
Orlebar ve: ſug 
Fletcher and 
the Duke of 
Kent poſt. 738. 
A creditor by 
ſtatule of J. 8. 


» and the ſtatute not ſued and executed before the bankruptcy, halt 
come in only pro rate, h there were lands in fee bound by the ſtatute. 
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{ſhould not be relieved upon the commiſſion of bankruptcy in 
2 court of equity] but if at law they could prevail, (as here by 
anextent upon the land) the ſtatute did not hinder them, 
But all the judges of C. B. contra z who held, that the 


| clauſe of the ſtatute was full and plain, that all the creditors of 


the bankrupt, unleſs where there was a mortgage, ſhould be 
equally paid. And, 

Trevor, C. J. ſaid, A judgment or recognizance did ng 
more bind the lands than the zefle of a fi. fa. bound the goods 
at the time of the making of this ſtatute z and it was plain, if 
the fi. fa, was not ſerved and executed, ſuch creditor, not- 
withſtanding his ſuing out his H. fa, ſhould come in only ig 
proportion with the creditors eren by ſimple contract. 


DE 


Term. S. Hillaru, 1706. 


— lt. AM. — a 


Beck verſus Rebow. 


HE plaintiff Beck married the deughter of alderman 
T Chamberlain, and in conſideration of this marriage, and 
of a ſettlement made by the plaintiff Beck on his wife, and the 
iſſue of the marriage, alderman Chamberlain covenants to ſet- 
tle his houſe in Leadenhall-freet on the plaintiff Beck and his 
wife, and the ifſue of the marriage; and likewiſe covenants 
to grant to the plaintiff all the pictures upon the ſtaircaſe, over 
the doors and chimney-pieces, and all things jixed to the free« 
hold of the meſſuage. 


Alderman Chamberlain died, having made the defendant his 


according to the marriage articles; but the defendant the 
devilee in truſt of the houſe, had, after the death of the teſta- 
tor, taken away the pictures upon the ſtair- caſe, and over the 
doors and chimneys, and likewiſe the pier-glaſſes, hangings, 
and chimney-glaſſes, which the plaintiff alledged were as 
wainſcot, and fixed to the freehold of the houſe ; and the bill 
(inter a) was, that the defendant ſhould make a ſpecifick 
performance of the articles, and account for the value of the 
pier-glaſſes, pictures, chimney-glaſſes, and hangings, which 
the deſcendant had taken away. 


It was urged for the plaintiff, that theſe hangings, pier- 
glaſſes, chimney-glaſſes and pictures were as wainſcot, being 
fixed with nails and ſcrews to the freehold ; and that there 
was no wainſcot under them; and as they would have 
tone to the heir, and not to the executor; 


22 


executor, to whom he deviſed this houſe in truſt, to ſettle it 


1941 


[95] 
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— So & fertiori, would they in this caſe go to the plaintif 
28 who was as a purchaſer of the houſe in conſideration of mar. 
rige, and a ſettlement; and eſpecially, the covenant being to 
grant to the plaintiff all things fixed to the freehold : and the 
Gave. geg. caſe of Cave verſus Cave (a) was cited as in point. 

But Lord Keeper, as to all but the pictures over the doon, 
chimney-pieces, and on the ſtair-caſe, was of a different oi. 
nion ;. ſaying, that hangings and looking-glaſſes were only 
matter of ornament and furniture, and not to be taken as part 
of the houſe or freehold, but removeable by the leſſee of the 


houle, 
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. 
7 Lord Bindon ver/us Earl of Suffolk. (1) wp. 10. 
HE late Earl of Suze did by his will give and bequeath 157 ©. 
the ſum of 20,000/. (due to him from the crown) to cron 
his five grandchildren, ſhare and ſhare alike, equally to be , * Ce Abs | 


divided between them, and if any of them died, then his ſhare Ne n. 
to go to the ſurvivors and ſurvivor of them. — 
and ſhare alike, 
equally to be divided between them, and if any of them die, then to the ſurvivor they are tenants in 
common, and not jointenanti. Nu. (2.) 
Upon this the only queſtion was, whether the five grand- 
children were tenants in common, or jointenants ? 


And on debate, Lord Chancellor held and decreed, that the 
grandchildren were tenants in common, and not jointenants; 
ſo that if one died, his ſhare ſhould go to his executors, and 
not to the ſurvivors, The reaſons on which he grounded his 
opinion were, that by the firſt words [ſhare and ſhare alike] 
it was very plain the legatees were tenants in common; and 
by the ſubſequent words [that if any of them died, his ſbare 
ſhall go to the ſurvivor] it muſt be intended, if any of them 
ſhould die in the life-time of the teftator; for by that conſtrue- 
tion, every word of the will would have its effect and opera- 


k 97 


— 


(1) The bequeſt upon Gich this 
queſtion aroſe was in the foilowin 
words, *I do hereby give and devilo 
* the ſaid 20,000/. unto my brothers 
Ct ge Hoxward and Henry Howard, 
* and unto Heary Howard, Edward 
% Howard, Charles Howard, and Diana 
* Hiward, ſons and daughter of my 
* lard brother Henry Howard, equally 
** to de divided between them, ſhare 
aud ſhare alike; and if eicher of them 


«« die, to the ſurvivors or ſurvivor of 
te them,” George Howard ſurvived the 
teſtator, but died before any part of the 
money was paid, and upon his thare 
the queſtion was made. 1 Bro. Parl. 
Ca. 139. = #2 
(2) Vide Barker v. Giles, 2 vol. 280. 
Hams v. Haus, 3 Atk. 524, and 1 Vez. 
14. S. C. Stones v. Heurtley, 1 Vez. 165. 
Roſe v. Hill, 3 Burr. 1881. Earl of 
Saliſbury, v. Lande, Amb. 383. 


tion: 


() See pot. fifth part would have been a (a) lapſed legacy, and have gone 
v. Dry. to the executor, as undiſpoſed of by the will; but by this de 
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Caſes in Equity 
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tion: for were it not for this clauſe, if any of the grandchl. 
dren had died in the life of the teſtator, that grandchilg, 


viſe over, if it ſhould ſo happen that any of the granchildreg 
ſhould die in the life-time of the teſtator, ſuch {hare would go 
to the ſurvivors. 


And though it wis objected, that the will of the teln 
could not ſpeak, nor take any effect, until the teſtator wu 
dead ; yet the Lord Chancellor obſerved, that the will wu 
mncheate, though not conſummate, from the execution of it; and 
that to many purpoſes in law, it did relate to the (6) time of 
the making; and the words [if any of my grandchildren die] 
muſt not be taken indefinitely, ſor it is moſt certain that 
and all others muſt die: and to underſtand it in the ſenſe that 
had been contended for by ſorne, (viz.) “ if any of my grand. 
children ſhould die before the receipt of the money,” that waz 
intirely dehors, there being nothing in the will tending to juſt 
fy ſuch conſtruction. 


So that it muſt be underſtood, if any of the grandchildren 
ſhould die in the life of the ſaid teſtator, from which conſtruc- 
tion every word of the will would take effect. 


This decree was reverſed on appeal to the Lords. Though 
quere, whether in the caſe of Stringer and Philips, which was 


(e) decreed at the Rolls in 1 Lord Guper's opinion, 


be not adhered t 


——— 
ä 


(1) The words of the decree in Strin- 

v. Philips, are theſe His Honour 

«« declared that the deviſe of the ſaid 
% 1001. after the death of the ſaid teſ- 
% tor's fiſters Lucy and Katherine, 
*« unto the ſaid Margaret Wiſkey, Mary 
% Harris, Elizabeth Tucker, Mary Par- 
1% ker, and Alice Stringer, to be equally 


« divided Meer them and the ſurvi- 
«© vors and ſurvivor of them 1s a ten- 
*« ancy in common and not a joint ten- 
„ ancy, and that the words /urvive! 
* and ſurvivor of them, are to be un- 
« 'derftood of ſuch of them as ſhall be 
« living at the teſtator's death.“ Reg. 


Lib. B. 1730. fol. 177. 
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Higgins verſus Dowler, (on Demurrer. 


LIC Higgins demiſed the premiſſes (being a term for 

999 years) to truſtees, in truſt for her ſelf during her 
own life, and after her death, for Henry Higgins her ſon, 
after his death, for Mary Dowler his intended wife, and after 
their ſeveral deceaſes, for the eldeſt ſon of the ſaid Henry Hig- 
gins begotten on the body of the ſaid Mary Dowler, in tail; 
and for default of iſſue of ſuch firſt begotten ſon, for all and 
every the other ſon and ſons of the ſaid Henry Higgins, be- 
gotten on the body of the ſaid Mary Dowler ; 
of iſſue male of the ſaid Henry Higgins begottgn on the body 
of the ſaid Mary Dowler, then in truſt for all and every the 


daughters. 


Caſe 21. 


Salk. 156. 
2 Vern, 600, 


Limitation of a 
truſt of a term 
to a man for 
life, remainder 
to his firſt, &c 
ſon in tail, and 
for want of ifſug 
male, then to 
all his daugh- 

ters, there ne- 
and for default — 
a ſon ; adjudged 
the truſt to the 
daughter good. 
(1) 


There never was a ſon of the ſaid marriage, but there was 
a daughter ; and the huſband and wife being both dead, it 
was objected by Sir Thomas Powis, that the limitation of the 


truſt to the daughter was void, it being aſter limitations in 


tc. * * 


991 


8 


(1) Notwithſtanding that the authority 
of this caſe has been in ſome inſtances 
caſſed in queſtion (as in Clare v. Clare, 
Cz, temp. Talb. 26. Vytb v. Blackman, 
i Vez. 202.) yet it ſeems now fully 
eſtabliſhed by Stanley v. Leigh, 2 vol. 
656. Brocks v. Taylor, Mol. 188. Ste- 
pbens v. Stephens, Ca. temp. Talb, 228. 
Grower v. Groſvenor, Barnard. 54. 
"field v. Lord Orrery, 3 Atk. 287. 
alan v. Gregery, 5 Bro. Parl. Ca. 
433. Dee v. Fonnereau, Doug. 470. 
Mars v. Marſb, 1 Bro. Cha. Rep. 293. 
Kiight v. Ellis, 2 Bro. Cha. Rep. 570. 
Hockley v. Mawley, 3 Bro. Cha. Rep. 
82. the reſult of which caſes (in the 
words of Mr, Fearne), is ** that what- 
ever _ ver of limitations there may 

OL. I. 


10 be after the firſt executory deviſe of 
« the whole intereſt, any one of them 
* which is ſo limited that it muſt take 
effect (if at all) within 21 years af- 
*« ter the period of a'life then in being, 
«© may be good in event, if no one of 
the preceding executory limitations, 
* which would carry the whole intereſt, 
* happens to veſt. But when once any 
«« preceding executory limitation which 
carries the whole intereſt, happens to 
* take place, that inſtant all the ſub- 
* ſequent limitations become void, and 
the whole intereſt is then become 
« veſted.” Fearne's Cont. Rem. 407. 
« Vide alſo the notes to Dee v. Fonne- 
*« reau, Doug, 483 et /eg. 
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Hiecixe v, tail to the ſons, which in caſe of a term was not to be al. 
Dow. nd. | : 


| Sed per Lord Chancellor with great clearneſs: there is a di. 
verſity where the limitation in tail ever veſted z for there it 
muſt be admitted the remainder over would be void; but 23 
in this caſe there never was a fon, the remainder of the tru} 
of the term to the daughter is good; and it is no more than x 
limitation of a truſt of a term two ways, {/cil.) if there be: 
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oy fon by the marriage, then the limitation is to that ſon, but if 
Fi there be no ſon by the marriage, but a daughter, then to 
25 that daughter; and this is not too remote a contingency, be- 
11 cauſe confined to a life in being. 

1 However, as I am not for determining this point without 
{ N further conſideration, over-rule the demurrer. 

Of 

115 But afterwards on the (a) hearing, his Lordſhip diſmiſted 
by the bill, 

* | 

wy On the authority of this caſe that of Staniey verſus Leigh 
\ | was adjudged by his Honor the Maſter of the Rolls, which 


ſce 50%. 2 vol. 686. 


2.2 
9 


Caſe 22. Gawler verſus Wade. 


— 


2 Eq. Ca. Abr. NE binds himſelf and his heirs in a bond, and deviſcs 
— — 8 of his lands to F. 8. the bill was brought upon the ſtatute 
Lande in fee of the third and fourth of WH illium & Mary, cap. 14. to affect 


Ne bis dels, ze the real aſſets in the hands of the deviſce. 


and his heirs in 
a bond, and de- 
viſes bis lands to J. S. in fee, and dies; in a bill brought by the obligee in the bond, to ſubject the 
deviſee to the payment of debts, the deviſor's heir mu't be made a party (1), 
L100 1 And objected, that the ir of the deviſor ought to be 
made a party to the ſuit, the ſtatute ſaying, that an action of 
debt ſhall be brought againſt the heirs at law, and ſuch deviſecs 


jointly. 0 

It was anſwered by the other ſide, that the will having 
given all from the heir, and thereby broken the deſcent, it 
we id be a vain thing to make the heir a party, in regard it 
would only oblige the plaintiff to pay him coſts ; that it wa 
true, had ſome part of the real ailets deſcended to the hei, 
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(1) So Warren v. Stawwell, 2 Atk. 125. 4 
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then the heir was to be made a party, for then there was to 
be an average; but when nothing deſcended to the heir, 
there could be no reaſon, in ſuch caſe, for bringing him bg- 
fore the court. | 


And though in an action at law, it was neceſſary to make 
the heir a defendant, that was, becauſe the debt was in the 
debet E detinet, and the heir privy to the anceſtos, and the 
deviſee not; and ſo, for conformity ſake, the ſtatute, in an 
ation at law, directed that the heir ſhould be a co-defendatlt ; 
yet it was otherwiſe in a ſuit in equity, | 

Lord Chancellor Coxoper : It is the act of parliament makes 
this aſſets in the deviſee's hands; and that requiring the heir 
to be made a defendant, you muſt follow the remedy therein 
preſcribed z and this bill in <quity, is as an action at law; 
othtrwiſe if there were no heir; and perhaps it might be 
otherwiſe too, if the bill had charged that the plaintiff had 
made inquiry, and could find or diſcover no heir. 


* Young ver/us Cottle & e cont. 


HE archbiſhop of Canterbury in 1673. granted the re- 

giſter's office of the prerogative-court to Mark Cottle, 
Exton and Sheldon, for their lives; Sheldon dies, Exton declares 
by deed, that his name was uſed in truſt for Mart Cottle, and 
covenants to depute Mark Gittle, his executors or admini- 
ſtrators, or ſuch as he ſhould appoint, and in the mean time 
to receive the profits to ſuch uſes, and under ſuch truſts, as 
Mark C:ttle ſhould direct. 


Mark Cittle by deed, (executed ſo long ſince as in 1679. 
and all of his own hand-writing,) appoints, that after his 
death, one Richard Hear, who was then in his office, ſhould 
be the deputy regiſter; and in caſe of his death, or removal, 
ſuch other perſon as his executors ſhould appoint z and di- 
rects ſeveral annuities to be paid out of the office, and that 
one moiety of the ſurplus ſhould be paid to his wife for her 
life, and after her death, to the defendant's father Marl Cottle 
the younger, (being nephew of old Mart Cattle) and the de- 
fendant z and the other moiety to belong to the ſaid Mars 


G!!l: the nephew, and the defendant his ſon. 
G 2 Under 


100 


 Gawirenv, * 
War. 


Caſe 23 


Appointment by 
deed of ſuch 

and ſuch an- 
nuicies to be 
paid out of an 
office, counters 
mandable. 
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Youxs . 
Corr. 


(a) Vide 2 

ern. 47 3+ 
Clavering verſus 
Clavering, ac- 
cord. (ed poſt. 
$77. Naldied v. 
Giltham contra. 
(5) Caſes in 
Chanc. part, 3. 
P- 55+ 


WIS 
De Term. S. Michaelis, 1707, 
Under this deed (old Mark Cittle's wife being dead, and 
Mark Cattle the nephew being alſo dead,) the defendant fur. 


viving his father, became well intitled to the whole profits of 
the oſſice. 


But old Mark Coitle did, byanother ſubſequent deed in 1681, 
make different appointments of the profits of the office, under 
which the defendant was intitled to the profits of a moiety 
of the office only, and Haar (who was to be deputy of 
the office after old Mar#'s death,) died; upon which old 
Mark, by the latter deed, appointed another deputy, and ſoon 
after old Mart Cottle died, leaving his widow executrix, who, 
claiming a greater intereſt in the office under the latter, thay 
under the former deed, concealed the former; and a good 
account was given in proof, why the defendant did not claim 
under the firſt deed for ſo many years, but accepted his ſhare 
under the ſecond deed. 


And now the only queſtion was, which of theſe two deeds 
ſhould prevail ? 


It was objected, that the firſt deed, being an abſolute di- 
poſition of the profits of the office, without any power of te- 
vocation, ought to ſtand; and though this firſt deed was al 
along in the cuſtody or power of old Mark Cle, yet fo, (ge- 
nerally) were all voluntary ſettlements, notwithſtanding 
which, in caſe of (a) two different voluntary ſettlements of 
the ſame eſtate, the firſt ſhould prevail z and the caſe of the 
ducheſs of Albemarle (b) and the earl of Bath was cited, 
where there was a voluntary ſettlement, and a power of 
revocation in the preſence of ſix witneſſes, whereof three 
were to be peers, and there was a writing importing a re- 
vocation, but not being atteſted according to the power, it 
was not ſufficient, 


On the other fide it was anſwered, that this appointment 
of 1679. in the firſt deed was in the nature of a «ll, and 
conſequently revocable by any latter deed. 


Lord Chanceller : The firſt deed is only an authority, and 
therefore clearly countermandable by the ſecond ; and it » 
no more, than if one ſhould appoint his bailiff of his man 
of Dale, to pay one moiety of the profits to A. and the othe! 
moiety to B. this is countermandable at pleaſure ; * 


De Term. S. Michaelis, 1707. 10 


the ſame reaſon- that old Mark Ctle could appoinfFanother True boy 
after his death, to manage the office, (Haar the firſt 


| deputy, | 
| appointed deputy being dead,) ſo could he alſo make another 
diſpoſition of the office. 
X Whereupon the court decreed againſt the firſt deed in 
7 favour of the ſecond, and that the firſt ſhould be delivered 
f up. 
| 
mm 
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a Term. S. Hillary, 1708. 
. t SPY 
7 
a Collins verſus Plummer. Caſe 24. 
e. 
8 NE in conſideration of marriage ſettles lands upon a Vern. 635. 
if himſelf for life, remainder to his intended wife for life; — — 
1 remainder to the heirs of his body on his wife to be begotten; mom 3 ſettle · 
d, remainder to his own right heirs, — 7 
; life, ainde 

of to the heirs of his budy by his wife Jane, and in the ſame deed A. covenants not to — & covmertety 
ce but that the lands ſhall be enjoyed according to theſe limitations j A. does ſuffer a recovery and de- 

viſes the lands; the covenant good to bind the affets 3 but A. being tenant in tail, and as ſuch, 
Go having power to ſuffer a recovery, the lands deviſed ſhall not be affected. 
it | 

And in the deed of ſettlement there is a covenant with the 

truſtees from the intended huſband, for himſelf and his heirs, 
" that he will not diſcontinue, dock, or ſuffer any recovery, to 
ad bar the limitations in the ſettlement, but that the iſſue of 

the marriage ſhall enjoy and hold the premiſſes purſuant to the 
* ſaid limitations. 
i OR 
* The marriage takes effect; and they have iſſue a daughter, 
& who marries the plaintiff, and to whom her father, who 
by made the ſettlement and covenant, gave a conſiderable por- 
he ton, G 3 


7 211 
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— — The father afterwards ſuffers a recovery to the uſe of him. 
ſelf and his heirs, and then deviſes the lands in truſt for his 

[ *105 ] faid daughter for life, with remainder to her firſt, &«. ſon in 
tail male; and if the daughter ſurvived the huſband, to the 

daughter in fee; but if the daughter ſhould die firſt, then the 


remainder over, and dies. 


The huſband and wife bring a bill againſt the deviſee and 
executor of the father for a ſpeciſick performance of the co. 
venant; and for the plaintiff it was inſiſted, that this co» 
venant was not only a good covenant, but bound the land. 


And though a condition that tenant in tail ſhould not ſuffer 
a (a) recovery, was (1) void, juſt as a condition that tenant in 
tail ſhould not alien was; yet, in each of thoſe caſes, a co- 
venant not to alien, or a covenant that tenant in tail ſhould not 


ſuſfer a recovery, was good, 
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4 
40 Then if this covenant was a good covenant, it ſhould in 
tg equity operate as a diſability upon the father from ſuffering a 


recovery; eſpecially, in regard it was in the marriage-ſettle. 
ment, and conſequently to be taken as part of itz and it was 
compared to the Lord Peterborough's caſe where there was 
tenant for life, with a power to make leaſes ; and the tenant 
for life covenunted he would not make leaſes ; but afterwards, 
notwithſtanding his covenant, executed ſuch power; upon 
which equity ſet aſide the leaſes; and for the ſame reaſon 
equity ſhould ſet aſide this recovery, or at leaſt decree, that 
thoſe claiming under it, ſhould convey ſuch eſtate to the 
daughter and heir of the marriage, and in ſuch manner as ſhe 
| ſhould have taken, if ſuch recovery had not been ſuffered, 


\ . — 8 
1 
= 


On the contrary it was urged, that a condition that tenant 
in tail ſhould not alien by recovery, was void; and a cove- 
nant, if it would affect the land, was the ſame tie upon the 
land as a condition, and conſcquently mult be void too. 


That it was aa uſeful maxim in law, that lands ſhould not 
be unalienable, 


But beſides, the deviſe, as here penned, anſwered the in- 
tent of the ſettlement z and it was the huſband of the daughter 


— 


* 


(1) Harg. Co. Litt, 223, b. note 1. and Driver v. Edgar, Cowp. 379. 


that 
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that would now have the intail in the daughter, in order, that 
by a recovery, he might get the eſtate veſted in himſelf, and 
deprive the family of it; whereas by the limitations in the 
will the eſtate was ſecured to the heirs male of the marriage; 
and the wife, if ſhe ſurvived, was to have the fee. 


Led Chancellor : The covenant being in the ſame deed with 
the ſettlement, proves that the conveyancer knew very well that 
the father might ſuffer a recovery, and that it was an intail 
in him. 

And tho' if this were only articles by which lands were 
covenanted to be conveyed to A. for life, with remainder to 
the heirs male of his body; on a bill brought for the execution 
of ſuch articles, the lands wo uld be ſettled upon A. for life, 
(a) with remainder to his firſt, &c. ſon in tail male; yet here 
it is the caſe of an actual ſettlement, and not of articles. 


106 


Cortting ve 
Prunus 


Articles to ſettle 
lands to one for 
life, remainder 
to the heirs of 
his body; in 
execution of the 
articles, equity 
ſhall go accord - 
ing to the in- 
tent, and not 


dire an eſtate · tail according to the words, (a) See the caſe of Trevor verſus Trevor poſt. 623, 


The conveyancer knowing therefore, that it was an intail 
in the father, who took by the ſame deed, it is plain the in- 
tention of the deed was, that the parties ſhould rely and 
depend on the ſecurity of the father's covenant ; and equity 
ought not to vary or alter the ſecurity which the other ſide 
has agreed to accept of, for that would be going beyond, and 
conſequently againſt, the intent of the parties, 


It may be compared to the caſe of Lord (5) Warrington 
and Sir Stephen Langham, where one covenanted to leave his 
daughter 10,000/., and it was ſought by the bill to make the 
party give ſecurity for performance of this agreement ; but 
denied per cur”; becauſe the plaintiff agreed to accept of the 
covenant, and equity would not alter the agreement of the 
parties: and this differs from the caſe of Lord Peterborough ; 
becauſe here the covenant is in the ſame deed, but there was 
an agreement /ub/equent to the raiſing of the power, to extin- 
guiſh it. Further, in this caſe the intent of the ſettlement 
is more effectually anſwered, than it would have been if the 
land had deſcended in tail to the daughter; for then it would 
have been alienable ſrom the iſſue male; whereas here it can- 


(107 ] 


One covenants 
to leave his 
daughter 
10000 |, equity 
will not compel 
h m to give any 
further ſecurity 
than this cove- 
nan*, that being 
at Grit accepted. 
(5) Frecedents 
in Chanc. 89. 
Alſo fee paſt. 
467. 

Doſvil verſus 
Drander. (1) 


n 
hdd 


(1) And Flight v. Cook, 2 Vez. 619. 
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not; and therefore I am of opinion, the covenant does not 
bind the land, ſo as to defeat the will or recovery. 


But it being preſſed, that they might be at liberty to ſue 
the executor, and recover out of the perſonal aſſets, and in 
order thereto, that an iſſue might be directed: 


Per cur: Then let the iſſue be, not what the band but 
what the wife, or her iſſue, is damnified by the breach of this 
covenant, 

Tho? ſurely the plaintiffs come too ſoon in this caſe, for 
the wife may ſurvivez and the whole being limited to the 
wife, if ſhe does ſurvive, ſhe perhaps may be no way 
damnified. 

Alſo it being alledged, that the teſtator did moreover give 
a portion to the daughter, the defendant ſhall have liberty 
to give in evidence any thing of that kind, which may tend 


to a ſatisfaction of this breach of covenant. 


The court likewiſe obſerved, that the covenant in this caſe 
was, not only that the father ſhould not ſuffer a recovery, but 
that the premiſſes ſhould be held and enjoyed purſuant to the 
uſes limited, . which latter covenant, being executory, was 
the ſtronger, as it might afford ſome pretence for a ſpecific 


performance thereof: but upon the whole, 


His Lordſhip thought the latter covenant was to be cor- 
ſtrued as relative to, and dependent upon, the former, and to 
be reſtrained by that; and to have meant no more, than that 
the father ſhould not, by ſuffering a recovery, prevent the 
premities from being enjoyed according to the ſaid limitations, 


Watts & al ver/us Ball & al, 


& b HE caſe in effect was: One ſeiſed of lands in fee had 

two daughters, and deviſed his lands to truſtees in fee, 
in truſt to pay his debts, and to convey the ſurplus to his 
daughters equally, 


So. where this caſe is cited. There ſhall be a tenancy by the curteſy of a truſt, as well as of 
legal eſtn e. gr) | . 


1) So Chaplin v. Chaplin, 3 vol. 234. 182. Et Vide Harg. Co. Litt, 29, 2 
Caj*:rne v. Scarfe, 1 Atk. 603. Bur- note 6. 
475 v. J brate, I Bla. Rep. 138, 151. g 
W » ; The 


[ 
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The younger daughter married and died, leaving an infant - 


ſon and her huſband ſurviving. 


The eldeſt daughter brought a bill for a partition; and the 
only queſtion was, whether the huſband of the younger daugh- 
ter ſhould have an eſtate for life conveyed to him, as tenant by 
the curteſy ? 

The huſband in his anſwer had ſworn, that he married the 
younger daughter, upon a preſumption that ſhe was ſeiſed in 
fee of a legal eſtate in the moiety; that at the time of the mar- 
nage ſhe was in the actual receipt of the profits of ſuch moi- 
ety; and itwas admitted, that this truſt was not diſcovered, 
until after the death of the younger daughter, nor until it was 
agreed, that a partition ſhould be made, 


Decreed by Lord Chancellor, that (a) truſt eſtates were to 
be governed by the ſame rules, and were within the fame 
reaſon, as legal eſtates; and as the huſband ſhould have been 
tenant by the curteſy, had it been a legal eſtate, ſo ſhould he 
be of this truſt- eſtate; and if there were not the ſame rules of 
property in all courts, all things would be, as it were, at ſea, 
and under the greateſt incertainty. 


His Lordſhip added, that this being a caſe of ſome difficulty, 
he could have wiſhed it had not come before him as a cauſe by 
conſent ; but his opinion was, that the huſband ought to be 
tenant by the curteſy; and the rather, becauſe it appeared 
that he, upon his marriage, did conceive and preſume his wife 
to be ſeiſed of a legal eſtate in the moiety, and had reaſon to 
think ſo, ſhe being in poſſeſſion thereof, 


Wherefore it was decreed, that an eftate for life in a moiety 
in ſeveralty, ſhould be conveyed by the truſtees to the huſ- 
band, with remainder in fee to his ſon, 


In this cauſe Mr. Hou, (who was for the huſband) cited the 
caſe of Srweztapple verſus (b) Binden, where money was deviſed 
to be laid out, for the benefit of a feme ſole, in the purchaſe 
of lands in fee; the feme married, and had iſſue, and died, the 
huſband ſurviving; and decreed in equity, that tho the money 
was not inveſted in a purchaſe during the life of the wife, yet 
in regard, in this caſe, if it had been fo laid out, the huſ- 
band would have been tenant by the curteſy, and that this 
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Warrs . 
BALL» 


{ 209 ] 


(4) Vide ante 
Philips os 
Philips. 


[ 110 ] 


(hb) 2 Vern. 636. 
So where money 
is to be laid out 
in the purchaſe 
of lands in fer, 
to be conveyed 
to the wife, tho“ 


the wife dies 
before the pure 
chaſe mace. 


Was 
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moves 6. f in equity, therefore the huſband was equally in, 


— And Mr. Vern told me, that tho' in the caſt of (o) Lady 
Whether tenant Radnor and Yandebendy it was decreed in equity, and affirm; 
in dower hal! in the Houſe of Lords, that a feme dowreſs ſhould not have th 
nefit of a truſt benefit of a truſt-term, where the huſband died feiſed of the 


ft Lady Wil- legal eſtate of the freehold, yet that the contrary, on conſider. 


Jams», Wray. tion, was decreed (2) by Sir John Trevor Maſter of the Rell, 
— in the caſe of Dudley (5) verſus Dudley. 
anc. 241. - 


But in what 
caſes, and under what circumfances a dowreſs ſhall have relief in this court, fee diſcufft x 


large by the late Maſter of the Rolls (Sir Joſepb Feky/l) in his reſolution in the caſe of Bark wi 
Sutton poſt 2 vol. 700. 


8 


12 
— 


— — 


1 
(1) So Cunningham v. Moody, 1 Vez. againſt a bond fide purchaſer, and $i 
6. obn Trevor expreſsly diſtinguiſhed i 
(2) But Lady Radnor v. Fandebendy, from Dudley v. Dudley, on tha 
was the caſe of a dowreſs claiming ground. 


17 


DE 


Term. S. Michaelis, 1709. 


Lamplugh verſus Lamplugh. 


0 NE had two ſons by ſeveral venters, upon the younger 
of which, an eſtate was ſettled expectant upon his 
mother's death; and the father purchaſed an eſtate, part free- 
hold of inheritance, and the other part a leaſe ſor a term of 

(of which land he himſelf had the inheritance,) and 
bought theſe lands, the freehold, in the names of the younger 
ſon and the father's nephew, and the leaſehold, in the names 
of the younger ſon and the father's mother. 


But in the conveyance, the whole purchaſe-money was men- 
tioned to be paid by the father. 


After this, the father took the profits during his life, and 
died, leaving the younger ſon about tae age of cight years, 


the reſpe&tive truſtees, inſiſting, that the money being men- 
tioned in the deed to have been paid by the father, this made 


plaintiſf. 


But the truſtees diſclaiming any intereſt in the eſtate, it 
was decreed by the Lord Chancellor, %, that the younger 
ſon was a ſon unprovided for, notwithſtanding this reverſion 
which he was intitled unto after his mother's death ; for the 
mother might ſurvive the father many years, and in that 
time the younger ſon might ſtarve, if he were to have no other 
proviſion. ' 


ly, That if the purchaſe had been made in the younger 
feu name only, this had been plainly an advancement of the 
2 younger 


[ 111 ] 


Caſe 26. 


2 Eq. Ca. Abr. 
415. pl. 3. 
Father bu 
eftatcint 
name of his 
younger ſon and 
of a truſtee it 
Mall be taken 
as an advance- 
ment: So tho“ 
a reve: ſlon be 
ſeitled on the 
younger ſon, 
expectant on the 
mother's death. 


— 


The e deſt ſon brought his bill againſt the younger ſon and 


the defendants truſtees for the father, and conſequently for 6 { 112 3 
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LAMPLUGH v. 
LaAMFLUGH- 


| It, yet the younger ſon dying, the truſtees ſhould, in equiy 
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younger ſon, and no truſt (1) ; and the preſent caſe did ny 
differ, in regard the perſons named with him did diſchin; 
and eſpecially ſince prudential reaſons might be given, uh 
theſe perſons were joined, (viz.) that they might help and 
protect the infant younger ſon; alſo to prevent the eſtate 
deſcending to a remote relation, in caſe the younger ſon by the 
ſecond venter ſhould have died before his father; for in fu 
caſe, a court of equity might have ſaid, if the father were 9 
come for the eſtate, that though this would have been an al. 
vancement, in caſe the younger ſon had lived to have enjoyed 


o& a. 


have conveyed it back to the father; and this might be the ul 
and intention of naming theſe truſtees : beſides, the younger 
ſon being but eight years old, was unfit to be a truſtee, and 


(1) So Lord Grey v. Lady Grey, youngeſt ſon; There were no other 
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Finch, 338, and 1 Chan. Ca. 296, 8. 
C. Elliot v. Elliot, 2 Cha. Ca. 231. 
Mumma v. Mummn, 2 Vern. 19. Taylor 
v. Taylor, 1 Atk. 386. Stileman v. 
Aſpdewwn, 2 Atk. 480. So by grand- 
father in grandſon's name (father being 
dead) Evrand v. Dancer, 2 Cha. Ca. 
26. So, notwithſtanding the father 
makes a /ub/equent declaration of truſt 
for Mimſelf, Eliot v. Elliot. So if pur 
chaſe made in joint names of father and 
ſon, Scroope v. Scroepe, 1 Cha. Ca. 27. 
Back v. An.irews, 2 Ver. 120. But this 
is a weaker caſe than the former, Pole 
v. Pole, 1 Vez. 76. And the ſon ſhall 
not have the benefit of ſurvivorſhip as 
2 a judgment creditor of the fa- 
ther, Srileman v. Aſbaetun, 2 Atk. 477. 
In Dyer v. Dyer, Exchequer, Now. 20, 
21, & 27. 1788, the caſe was this —, 
In the manor of H. it is the cuſtom to 
grant copyholds for three lives fucce/- 
five. Simon Dyer purchaſed copyhold 
premiſſes holden of this manor, and 
took the grant to himſelf and Mar; his 
wife and J}/:{{:am his eldeſt fon to take 
in ſucceſſion for their lives. — By his 
will he deviſed all his intereſt in theſe 
copyholds, (amongſt others) to his 


circumſtances in this caſe; and the 
queſtion was, whether this was an ad. 
vancement to Hil/iam, or whether he 
was truſtee for his father. The cour 
after full conſideration determined, that 
this was to be taken as an advance- 
ment to the eldeſt ſon.— The L. C. Ba 
ron in delivering the judgment of the 
court, obſerved that in the caſes rited 
the circumſtance of the_nominee being 
a child of the purchaſor had been con- 
ſidered as a circumſance of evidence u 
rebut the reſulting trujt (and not a 
raifing a confideration in itſelf, which 
ſeemed a more ſimple way of treating 
it.) That the circumſtance of the cul- 
tom of the manor requiring two nomi- 
nees beſides the purchaſer, had been in- 
ſiſted upon. in the preſent caſe, as tak- 
ing off the infereace of an intended ad- 
vancement, and had been relied upon 
in that view by the Lords Commithon- 
ers in Dickinſon v. Shaw in Chancery, 
22 May, 1770, in which caſe alſo toe 
grant was for three lives ſucceſſive 
But that, notwithſtanding that autho- 
rity, the Court was of opinion, this cit. 
cumitance was not ſufficient to turn the 
preſumption againſt the child. 


thereſut 


1 aca. aka 
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erefore muſt be intended to have been named for his own Laurt ven . 


in drt (1) Laur ves. 
why 34h, It was alſo ruled, that the ſtatute of frauds and per- 

and juries, which ſays, © (a) that all conveyances, where truſts (a) Se. 20. 
tte « and confidences ſhall ariſe or reſult by implication of law, 

the « ſhall be as if that act had never been”, muſt relate to ft T 113 J 
uch and equitable intereſts, and cannot relate to an 4% which is a 

1 legal ate. 

oy Lafily, That parol evidence ſhould be admitted to ſhew 

ir the intention of the father, that this conveyance was for the 

uf benefit and advancement of the younger ſon ; becauſe it con- 

ce curred with the conveyance, and was only to rebut (6) a pre- (3) vide the 
nd tended reſulting truſt : and as to the father's taking the profits det caſe. (a) 


during his life, that could be no evidence of a truſt for him, 
for it muſt be intended to have been done by him as guardi 


(c) fo the ſon. (c) Vide pot. 
Lloyd v. Read, 
And the eldeſt ſon's bill was diſmiſſed with coſts, bob, (3) 


** 
* 


(1) The like argument holds againſt Atk. 372. Petit v. Smith, ante, g, and 


a reſulting truſt of a reſidue in an in- more particularly Rach 
fant — Vide the concluſion of poſt 2 vol. 158. y Rechfuld v. Carelefe, 


Lord Hardwicke's judgment in Blink. (3) And $t; 
lerne v. Fraft, 2 Vez. 30. , Atk. 480. ileman v. Afbdows, 2 
(2) Jide alſo Ulrich v. Litchfield, 2 
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41.64 
45 Caſe 27. Lady Dowager Granville ver/us Ducheſs Don. 
* | ager of Beaufort. 
5 
15 2 vern. 648. HE late Duke of Beaufort by his will gave ſeren 
* * ſpecifick legacies to all his children and grandchildres 
nt # ——— yet and deviſed the uſe of his filver plate, for the ſervice of his 
os the ſurplas. table, to the defendant his ducheſs for her life, and afterwar 
N q to his grandſon the now duke; and appointed the defendant | 
7 the ducheſs his executrix, without making any expreſs dif h 
75 ſition of the ſurplus, | 
" The queſtion was, whether the ducheſs the executrix ſhoull } 
1 2 have the ſurplus, or whether it ſhould go according to the e 
ue > ſtatute of diſtribution ? v 
a | And after ſolemn argument, Lord Chancellor Coryer de : 
_ | creed the ſurplus to be diſtributed among the next of kin, upa * 
4 G) Vider dhe authority of Fyſer and Munt's caſe (a) reſolved in th 
| ante, p. 8. Houſe of Lords: the reaſons of which reſolution were, thit 
| | where the teſtator gives part of his perſonal eſtate to his exec- 
[ 115 ] tor, this excludes him from the reſt ; for that the executor w 
cannot have all and ſome; ſo that as to the ſurplus the teſtatr al 
| diesinteſtate, and it ſhall be diſtributed. (x 
And though it was objected, this was only the 4% of ths G, 
plate deviſed, and not the plate it/elf; his Lordſhip ſaid, {i Lo 
this was a bequeſt of an intereſt out of the perſonal eſtates LD 
and the ſmaller it was, the more it ſhewed that the kindne 
—— — 9 
(1) Vide Petit v. Smith, ante 7. 194 note S. C. Davers v. Dea, fea. 
Rachfield v. Careleſs, 2 vol. 158. May vol. 40. Clarke v. Andrew, 2 Ver. 10 V. 4 
v. Lewin, 2 vol. 162. Lord Hriſol v. and particularly Farrington v. Any (: 


| Hungerford, Pre. Cha. 81, and 3 vol. polt. 544, F 
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of the teſtator towards the legatee was ſmall, However, the 
ſmallneſs of the bequeſt was not material ; for an expreſs le- 
gacy of 5/. to an executor, excluded him from the ſurplus as 
ſtrongly as 3 legacy of 257. and 254, as much as 25000. and 
ſo ad infinitum. 

$:c:ndly, with regard to the objection of this being the caſe 
of a wife, the court took notice, that there were not wanting 


caſes, and that it would occaſion great incertainty, if the near- 
neſs of the relation ſhould make a difference; for then, where 
the brother, ſiſter, ſon, nephew, &:c. were made executors, 
and alſo expreſs legatees, each of theſe caſes muſt create new 
points, and ſo it would be impoſſible to know where to ſtop. 


Thirdly, to what had been urged, that the teſtator could 
not be ſaid to die inteſtate as to the ſurplus, when he had 
made an executor (5), and by expreſs words had ſaid, [this is 
my will,] the caſe of Fofter and Aunt was faid to be liable 
to the ſame objection. It was allowed, that had there been 
plain proof of the teſtator's declaring or intending his wife to 
have the ſurplus, this would have intitled the wife thereto ; 
even though ſuch proof were but parol proof; * for the 
wife, as executrix, had the legal title to the ſurplusz and 
this parol proof would be only to rebut an equity ariſing to the 
next of kin, by reaſon of the expreſs legacy given to the 


executrix. (2) 


But that the proof in the preſent caſe, of the duke's intent, 
was altogether doubtful and uncertain z [which was however 
allowed to be read}, | 


(a) inſtances of the ſurplus being diſtributed, even in ſuch - 


115 
Lapy Gran-, 
VILLE V. 


Dvucurss of 
BzAUFORTe 


(] Vide ſeveral 
inſtances of this 
kind cited in 
the caſe of 
Farrington ©, 
Knightley, poſts 
$44+ (2) | 


197 1 


(6) Poft. Fars 
rington v. 
Kn ightley, 
poſt 544- 


[ *216 } 


Where the ſur- 


plus is not diſ- 
poſed of by the 
will, parol proof 
may be admitted 
to ew that the 
teſtator intended 
to give the ſur- 
plus to his exe 


cutar, it being 


only to rebut 


an equity arifing by implication ia favor of the next of kin. Vide the preceding caſe, 


The Court alſo admitted the caſe of the Counteſs (c) of (c) 2 Vern. * 


„ Gainbrongh verſus the Earl of Gain/tormygh, where the late 7 
il Lord Gain/>>rough made the Counteſs his executrix, and in- 


—— ů ů 


W — EI—_ 


(1) Rardall v. Bookey, 2 Vern. 425. 677. Barchelar v. Searle, 2 Vern. 736, 
Ward v. Lant, Pre. Cha. 182. New- Rachfi eld v. Careleſs, 2 vol. 158. Duke 
Head v. Jebnſen, 2 Atk. 46. Martin of Rutland v. Ducheſs of Rutland, 2 vol, 
v. Rebow, 1 Bro. Cha. Rep. 154. 210. Braſbridge v. Woodroffe, 2 Atk, 

(z) So Littialury v. Buckley, 2 Vern, 68. Lake v. Lake, 1 Wilſ. 313. 


ſtructed 
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Lavy GAH - ſtructed the counſel that drew the will, to inſert therein 
Dvcnxss of deviſe of the ſurplus of the perſonal eſtate to the Countes, 
BzauroxT- and the counſel declared that it was unneceſſary, for that ſhe 
would have it of courſe as executrix; upon which it was de- 
creed that the Counteſs ſhould have the ſurplus ; it being ui. 
reaſonable that the executrix ſhould ſuffer by the obſtinacyof 
the counſel, and by his refuſal to follow his inſtruQions, 


But afterwards, in the principal caſe, on an appeal brought 
by the Ducheſs the executrix in demo procerum, this decree wy, | 
reverſed ; (1) Lord Guernſey and other Lords declaring, that® 

. the reaſon, upon which the former decree of F:fter and Mut 
(s) Sedvide poſt. (a) was grounded, was the fraud, and the will's being drann 


Farrington v. 

Knightley 548, at a tavern, 

where by the 

better opinion, no fraud was proved in that caſe, 
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And upon the decree of reverſal in the Houſe of Lords, 
Lord Keeper Harcourt founded his decree in the caſe of Bal 
(8) zVern. 676. and Smith, (5) 1712. IE 
(17 ] | 


Caſe 28. Philips verſus Carew. 


2 Eq. Ca. Abr. HE bill was brought to diſcover a title to land, and 
FT . for an account of the profits, and to perpetuate teſti 


But lies to per · mony, Ee. 

pet vate teſti - | , 

mony betore trial, on affidavit annexed that the plaintiff's witneſſes were infirm and unable ts 
travel, 


The defendant anſwered as to the title, and demurre 
as to perpetuating evidence, in regard the plaintiff might 
a | 


„ 


(1) 1 Bro. Parl. Ca. 305. The caſe preſsly a , where the whole is in- 
made to the Houſe of Lords by the ap- tended to be given. Upon the ſame prin- 
pellant, confiders the deviſe of the uſe ciple ſeveral other caſes have been de 
of the plate to the executrix for life. as cided, Griffith v. Rogers, Pre, Cha, 231. 
an exception out of the general gift of it I v. Heſtins, Pre. Cha. 263. fort! 
to the ſon, and therefore not ſuch a le- v. H#eftcomb, Pre. Cha. 3 16. Neuf 
5405 as ſhould exclude her from the re- v. Johnflon, 2 Atk. 45. Southcett . 

ue, inaſmuch as it does not involve Water, 3 Atk. 226. Laue v. Lau- 


the ſuppoſed abſurdity of giving ex- en, 7 Bro. Parl. Ca. 511. 
| bring 
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bring his ejectment, and examine his witneſſes at the 
trial, (1) | 

And upon affidavit that the plaintiff's witneſſes were infirm, 
and unable to travel, the demurrer was over-ruled by the 
Maſter of the Rolls, and afterwards by the Lord Chancellor 
on a rehearing (2). But it was admitted by the Lord Chan- 
cellor, that without ſuch an affidavit, the demurrer would 
haye been good, it being a common ſuggeſtion in a bill; but 
when ſworn, if fuch a demurrer ſhould be allowed, it might 
introduce great inconveniences and hardſhips, and a failure of 
juſtice. 


. I „ K © a 
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Putt re v, 
Caszw. 


E 


Cha. 531. Brandhyn v. Ord, 1 Atk. 77. | 
$71. | 


(1) Vide Parry v. Rogers, 1 Vern. (2) Reg. Lib. B. fo. 193, 
1. Duke of Dorſet TV. Pre. Et vide Shirley v. Earl — = 
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————— 


Caſe 29. Duke of Hamilton & Ur verſus Lord Moluy, 


1 UKE Hamilton married the daughter and heireſs of the 
Lok CowrPan, Lord Gerrard, and the articles of marriage were agreed 
Salk. 158, on with great deliberation, one of which was, that Duke Hi 
* 5 tad milton ſhould within two days after marriage, for the peace of 
. the family, releaſe to the Lady Gerrard (being the mother and 
5 8 guardian of the young lady) all accounts of the meſne profit 
20 Mod. 447. of the eſtate; it being inſiſted upon by the mother at that time, 
. — 8 and admitted by the Duke, that the charge of the education d 
4 = = re caſe the young lady, and the intereſt paid by the mother upon 4 
dian of all ac. mortgage of good part of the eſtate, which had been diſchary. 
eounts, not ed by her as guardian, would come to as much as the pro- 

binding. 
ſits of the eſtate. — 


Alſo it was admitted by the parties, that the mother vu 
intitled to her dower of a third of the eſtate, which was in 
mortgage for a term of years, but the mortgagee had never en- 

[ 119 ] tered upon the premiſſes. And in the marriage. articles the 
Duke bound himſelf in the penalty of 10,000/, to the Lady 
Gerrard, for the giving this releaſe within the ſaid ſpace of w 
two days aſter the marriage. 


Duke Hamilton was ſued upon theſe articles at law, and 
brought his bill in equity to be relieved againſt them, and for 
an account of the meſne profits. 


Firft, It was urged for the defendant, who was executor mil 
to Lady Gerrard, that here was no ſurpriſe or miſrepreſents mer 
tion, but a very ſolemn agreement, and which tended to the 
peace of the family. Secondly, that if the Duke had, fi 
the marriage, given ſuch releaſe, equity would not have + 
lieved againſt it; and for the ſame reaſon it ought not to e. 
lieve againſt a covenant for the giving ſuch releaſe, Third) 
that if agreements (though upon good conſideration and de. 

 hberation) 


» 


„% K. „ NR A K. © - CO» 
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vveration) could not be made, it might turn to the diſadvan- 
tage of infants for then no guardian could be ſecure from 
ſuits, which would end in diſcouraging all treaties of marriage 
on behalf of thoſe that were in wardſhip to them. But, 

Lord Chancellor ſaid, that admitting there was no ſurprize 
in the gaining of this covenant from Duke Hamilton, (as there 
ſ-emed to be none) it being agreed upon after great delibera- 
tion, and advice of counſel on both ſides: 

And admitting there had been no concealment of the mat- 
ters to be accounted for, (though in this caſe the particulars 


of what was to be releaſed did not ſo fully appear as they 
might and ought to have done :) 

Yet this covenant to make ſuch releaſe ought to be ſet 
aſide, as it ſeemed to be extorted from the Duke by one who 
had a power over the young lady courted by him; by one who 
had a power over her, as her parent; which ought not to have 
been made uſe of in this manner, 


That it was as if the mother ſhould ſay, you ſhall not have 
my daughter, unleſs you will releaſe all accounts, 


That this agreement was within the ſame reaſon as a mar- 
riage-brokage agreement, which had been ſo often condemned 


in equity (a). 


119 


Hautt ron 
. Monyn. 


(120 ] 


(a) Salk. 156. 
2 Vern, 392. 


A bond to give money if ſuch a marriage could be obtained, 358. 


was ill; and, 
By the ſame reaſon, a bond to forgive a ſum of money muſt 
be ill alſo. 


That the caſe of a mother or guardian inſiſting upon gain 
for conſenting to a marriage, muſt be a much more frequent 
miſchief, and in all probability oftner happen, than an agree- 


ment of this nature with a third perſon, | LS 


That it was moſt natural in this caſe to treat with the 
guardian; and to tolerate ſuch an agreement, would be paving 
a way to guardians to ſell infants under their wardſhip; and 
the greater the fortune was, the greater would be the tempta- 
uon to treat in this manner with the guardian, in order to ſuch 
a marriage, 

H 2 And 
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Hayi.rons, And though ſuch releaſe, had it been given, after mor. 
riage, by the huſband, of all atcounts to the guardian, might 
be good; it would be, becauſe if ſuch releaſe were given after 
marriage, it muſt be preſumed to be given freely; wherey 
this covenant could not be ſuppoſed to be made freely, in re. 
gard the Duke might reaſonably apprehend, he muſt have bol 
the young lady, if he had refuſed the covenant, 


Menus. 


[ 1211 


That this was within the common caſe of equity's relieving 
an heir againſt any private agreement with his father, upon 


the marriage of the heir; 


tle an eſtate on the marriage, and the heir privately agrees to 
repay (a) back ſo much out of it to the father; the heir is u- 
der the awe of his parent in ſuch caſe, and not ſuppoſed to act 
freely; for which reaſon a court of equity relieves againſt al 


() Vide the caſe 
Sir Nicholas 
Butler v Sir 
Henry Chauncy, ſuch te 
cited in the Abr. ſuch private agreements. 
of Caf. in Chan- pri 


cery 89. 


lieved againſt this covenant to give a releaſe. (1) 


as where the father covenants to ſet. 


And therefore Lord Chancellor re. 


—_ 


— 


(1) As to the grounds of the inter- 
ference of this court in tranſactions be- 
tween guardian and ward, vide O/mond 
v. Fitzroy, poſt, 3 vol. 129. Hylton v. 
Hylton, 2 Vez. 547, and Pierſe v. War- 
ing, therein cited ; which was heard 
before Lord Hardwicke on the 13th No- 
wember, 1745, where Samuel Waring, 
having been guardian of T hem, Hall, 
who was intitled to a very conſiderzble 
fortune under the wills of two relations, 
did by the directions of the ſaid Thowas 
Hall, immediately. upon his coming of 
age, inveſt a ſum of 48001. part of the 
perſonal eſtate of the ſaid Thomas Hall, 
then in the hands of the ſaid Samuel 
Waring, in the purchaſe of 3000/7. Eaft 
Jedia ſtock, in his the ſaid Samuel ur- 
ing's game, and on the 22d of Jan 
following the ſaid Thema, Hall con- 
firmed the ſaid 3000 /. ſtock to the ſaid 
Samuel Waring 
date. The bill was filed after the death 
of the ſaid Themas Hall by the perſons 
claiming under him, to open the ſeveral 
accounts of the ſaid Samuel Waring 
which had been allowed by the ſaid 
T vomas Hall in his life-time, and as to 
this ſum of 3000/7. ſtock, the chief point 
made by the bill was, that it was to be 
conſidered as an ade mption of a legacy 


by a deed of gift of that 


222 — 


of zooo l. given to Waring by the vill 
of the ſaid Thomas Hall, made juſt be. 
fore he came of age. Waring by his u. 
ſwer, inſiſted upon it as a bounty fron 
Themas Hall in reſpect of the care and 
attenuon ſhewn by Waring in the m. 
nagement of Hall's affairs. But Lon 
Hardwicke ſet aſide this deed of git 
on the ground of the relation in which 
Waring ſtood to Hall, as appears, as well 
from the mention made of this caſe bj 
Lord Hardwicke himſelf in Hyiten 1 
Hylton, as from the words of the dec: 
which are theſe, ** His Lordſhip declar 
*« ed that the ſum of gooo!. Ea, {ni 
*« ſtock having been retained by the (i 
** Samuel Waring, guardian of the lad 
„ Thomas Hall the infant, out of bv 
«*« eſtate, juſt on his attaining his age d 
*« 21, on pretence of k reward or pt 
«« ſent for his trouble in the guarciat 
«« ſhip, ought not, under the circun- 
«« ſtances of this caſe, to be allowed 
«« this court, and doth therefore ora 
that the ſaid paper writing of the 2% 
« of January 1727, be delivered up® 
the plaintiff to be cancelled.” N 
Lib. B. 1745, fol. 73. See further © 
to caſes of this kind in Turter v. Bun 
poſt. 496. and Rolerts v. Relerti, ol 


vol. 66. 
i geh 
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$:condly, As to the point of dower, it had been objected for 3 
the plaintiff, that this was a gift in law, not in equity, and 

that there could be no dower of a truſt, nor conſequently of a 

ruſt terme and ſuppoſing a judgment in dower had in this 

caſe, been recovered, yet there muſt have been a (a) ceſſet () Salk: 122 
txecutio during the term; and it being ſo at law, equitas ſegquitur Lady — LA 

lgem. And Lady Radnor and Vandebendy's caſe was cited, % Bourchier 


52>  & &% & © 


ray. 
, l ment . : H {band ſeiſed 
Caſes in Parlia | 6g * in fee — ages 
for years, and marries, the mortgagee never enters z the wife on the death of her huſhand de 
endowed. (1) 


But Lord Chancellor contra.: There ought to be an allow- 
ance of the third part of the profits for dower to the mother, 
or her repreſentative, The caſe of Lady Radnor verſus Yan- 
debendy was, where there was a purchaſer of the lands, againſt 
whom the dowreſs ſought relief in equity as to her dower : 
whereas x x 


Here, when the mortgagee never inſiſted to enter for his 


FF = Þ 7 &S 7 = &S 


ll mortgage, it would be hard that the heir ſhould inſiſt upon 
de it to prevent the dower. Beſides, ſhe (had there been occa- 
— ſon) could have redeemed the mortgage. And as to the want [C 122“ 
— of a formal aſſignment of dower, that is nothing in equity; for 
na. ſtill the right in conſcience is the ſame : and if the heir brings 
5 a bill againſt the mother for an account of profits, it is moſt 


10 juſt that a court of equity ſhould, in the account, allow a third 
vel of the profits for the right of dower. 


Nite, 2 Chanc. Caſes 157. Ofburn verſus Chapman was cited 
a3 a ſtronger caſe. 


(1) Vide Banks v. Sutton, 2 vol. 707. Hill v. Adams, 2 Atk, aog. 


* 
4a. * 
” 
——_— 
— e — 


— 
- 


; < -- . * = = 
- 
TT 
* 
— J - 
: 2 = * 
22 — — AS =_ — 7 = 
— j a >= D—— — - 2» 
rn r 
— = Pn - — _— 
2 * 
” 


mY . 
by — — 
FIG. i. >" we * 


— — 


DE 
Term. S. Trinitatis, 1710, 


Caſe 30. Honor ver/us Honor. 


—— Rticles were made before, and in conſideration of mar. 

riage, and entered into about twenty-five years ſince, 

whereby lands were agreed to be ſettled to the uſe of the huf. 

2 2 Er. Abe. band for life, remainder to the wiſe for liſe, remainder to the 

| -Þ1 og heirs of the body of the wife by the huſband begotten, remain 
men to 


; be made in purſuance thereof, were both made before the marriage, but the ſettlement varied ſun 


the uſes in the articles z decreed to go according to the articles. (2) 


Some time afterwards (but before the marriage) the ſettle. 
ment itſelf was made, and recited the articles ; and in purſuance 
of the articles (for ſo it was mentioned in the ſettiement) thek 
lands were limited to the uſe of the huſband for life, remainder 
to the wife for life, remainder to the heirs of the body of the 
huſband on the wife to be begotten, remainder to the huſband 
in ſee. — 


The marriage took effect; and there was iſſue one ſon 
(the plaintiff) and the huſband married again, and had feveril 
other children. 


It was proved that the intent of the parties was, that the fi- 
ther ſhould have but an eſtate for life ; and that it was taken 
in the family, and by all the relations, that the father had no 


power to ſell or charge the eſtate. 


The father took up 5000 J. on a mortgage of the premiſſes, 
having got the ſon to join in a fine without any conlideration, 
and the fee-ſimple and equity of redemption of the mortgage! 
premiſſes were limited to the father. 


— 


(1) So Weſt v. Eriſer, 2 vol. 349. this ſubject in V v. Erjjo', poſt. : 
and 3 Bro. Parl. Ca. 327. Rotert v. vol. 349. 


— 


Lage. 1 Ver. 238. See more on Fo 
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ſon brought his bill to compel the father to re- oe Men 
ee the e on the fon after his death, and to 8 


make the ſettlement purſuant to the articles. 
Lord Chancellor : It is a plain miſtake in making the ſet- 
tlement vary from the articles 


The articles are prudent articles; and the wiſe, though 
ſhe is to have an eſtate-tail thereby, yet cannot bar it, but is 
reſtrained by 11 H. 7. (1) And it was plainly intended that 
the father ſhould not have a power of defeating and ſtarving 
the iſſue. 

And the articles being ſo, the ſettlement, which is ſaid to 
be made purſuant thereto, ſhews there was no alteration of 
the intention, nor any new agreement between the making 
of the articles and the ſettlement ; and this appearing upon 
the face of the articles and ſettlement, and in the plain reaſon 
of the thing, the length of time is immaterial, 


Therefore decree the defendant the father, and his ſecond 

viſe, to join in a conveyance to ſettle the eſtate as by the arti- o 125 ] 
cles, (viz.) to the father for life, remainder to the plaintiff the 

ſon in tail. But as to the mortgage, the ſon having joined in 

it, this court will not ſet it aſide ; but let the father keep down 

the intereſt during his life; and in regard the defendant the 

father inſiſts to take advantage of this miſtake, let the convey- 

ance be made at his charge, and let him pay coſts. 


- 
it. 2 
* 


—_— 


(1) Vide Green v. Elkins, 2 Atk. 477. Howell, 2 Ver. 358. Highway v. Ban- 
Whatley v. Kemp, cited in Howell v. ser, 1 Bro. Cha. Rep. 584. * 


Harvey verfus Harvey. Caſe 31. 


A Having a daughter married to the defendant,* by his 2 Vern. 659. 
* will deviſed his perſonal eſtate to his daughter, to hold 3d, l. .. 
to her particular and ſeparate uſe, and died. » Eq, Cu. Ab 
Deviſe „ pl. 3. 

— 1 feme covert for her ſeparat# uſe, without naming truſtees, Ns. 


H 4 Afterwards 
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(s) Vide Burton 
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Afterwards the huſband, (part of this perſonal eſtate en, 
fiſting of a mortgage), agreed by writing under his hand, that 
the wife ſhould enjoy it to her ſeparate uſe. 


And the queſtion was, (here being no truſtees to whom 
the deviſe was made) whether the wife ſhould enjoy this per. 
ſonal eſtate without its _ intermeddled with by the hu 
band ? i 


Lord Chancellor: This is a great queſtion, whether the 
huſband ſhall be compelled to let the wife enjoy this perſona 
eſtate to her own uſe? 

For though it is objected, that the teſtator had a power to 
deviſe it ſo, and that his intent was to make uſe of fuch 


power, yet it being given to a married woman, and no con- 
tract precedent or ſubſequent from the huſband, that he wil 


not intermeddle with it, the huſband's title to this eſtate is 


ſubſequent to the will; and the intention being repugnant to 
the rules of law, (via.) that a feme covert ſhould have a (a) 
property in perſonal goods ; it ſeems to me to have ſome dif- 


ficulty in it. 


Wherefore let it be reſerved as a caſe to be argued. 


But as to the mortgage, where the huſband has contracted 
or declared under his hand, that he would not intermeddle 
with itz though ſuch declaration may be voluntary, yet it 
muſt be preſumed to proceed from a ſenſe the huſband had of 
the teſtator's intent that the wiſe ſhould enjoy this mortgage 
ſeparately ; and to be founded on natural juflice, though not 
on contract. For which reaſon, the court was clearly of opi- 
nion, that the huſband ſhould be bound by this agreement, 


And Lord Chancellor ſaid, that if a real eftate were deviſed 
to a feme covert, for her ſeparate uſe, and a declaration that 
the huſband ſhould not intermeddle with the profits, but that 
the wife ſhould enjoy them ſeparately, he doubted this would 
be a repugnant clauſe, and the huſband would ſtill enjoy 


chem. (+) 


. 


— 


+ It does not appear alther by this report, or that i in OY nor even in the re- 
giſter's book, what was Lord Comwper's final determination * this point; Þ=t 
the 
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— 


| * 
the taſe of Bennet v. Davis, (1) which was determined at the Rollt in D]. 
1725, ſeems to have ſettled it. | \2<uaikfl 

. 216. Vide alſo R den a truſtee to ſeparate uſe of wife of 
y — _ . In Dar fo an eſtate deviſed to hin for the Ave 
Darly, 3 Atk. 399. uſband was hol- hood of the wife. ' | 


ee * — 


} 


— 
Re" „ r 
"> 
m_— 


*Burridge verſus Bradyl. (1) Caſe 32. 
— * wife and two daughters, and by his will Le. Cane - 


deviſes 3,400 J. to be laid out by his executors in the = 
purchaſe of annuities in the exchequer for 9g years term z and a: 
to be enjoyed by his wife for her life, ſhe releaſing her dower; L *127 ] 
and after her deceaſe, to go equally to his two daughters; and 


bequeaths 1000. a- piece to his ſaid two daughters, payable at 
their age of 21, or marriage; and dies, leaving very little eau“ 
more aſſets than would pay the 3,400/. which was to be laid at Ty nant, 
out in the buying the exchequer-annuities. | ba aegis 


in confideration that the releaſe dower, ſhall be preferred, so money bequeathed to buy land, or aa 
anavity , is as a ſpecifick legacy, and ſhall not come in average. 


2 Eq. Cz. Abs 
$99: pl. $+ 


And objected, theſe were all pecuniary legacies, and there 
being a deficiency, they muſt all come into average, and 
ſuffer alike ; that equality was the higheſt equity: and it 
would be very hard if the wife, who might marry again, ſhould 
go away with all, ſo that the children might, in her life-time, 
ſtarve, and be without any ſubſiſtence, 


Lord Chancellor: The 3,400/. ſhall have the preference; 
and if there be not aſſets enough to pay the other legacies, they 
muſt be loſt, 


It is of ſome weight, that theſe annuities are to go to the 
children after the wife's death; but eſpecially as the wife is a 
purchaſer of the annuities for her life, by her releaſing her 
dower (2), and for that money ordered by will, or articled 


„* — _ % 


——— 


TY 


(1) Reg. I. ib. A. 1709, fo. 536. of the annuities by releaſing her dow- 
(2) So Blower v. Morrett, 2 Vez. er.) Davenbill v. Flacher, Amb. 244- 
429. (where Lord Hardwicke confiders Vide alſo Lewin v. Lewin, 2 Vez. 415. 
this caſe of Burrid,e v. Bradyl, to have as to priority amgngſt pecuniary leg a- 
bern determined principally on the tees, 
ground of the wife being a purchaſer 
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ne,“ to be laid out in an annuity, or in land, is in equity looked 
— upon as an annuity, or land, and conſequently to be taken for 
a ſpecifick deviſe, (1) and not a pecuniary legaey; it is then, 
(s) fee the an- fore to be preferred before a pecuniary legacy. (a) 


thority of this 
gecree queſtioned by Lord Parker poſt. 541. in the caſe of Hiaton v. Pinke. 


4 


. 


— — 


(1) Sed contra, as to an annnity 3 Atk, 693. and Halton v. Mala 
charged upon, or to be purchaſed by therein cited. 
perſonal eſtate, Ham v. Edwars:, 


L ras 1 


DE 


Tem S. Michaelis, 1710. 


| Caſe 33. 
T was declared by the Lord Keeper Harcourt, that where Lord Keopee 
there were truſtees appointed by will to preſerve contingent 
remainders, and they before the birth of a ſon, joined in a * 
conveyance to deſtroy the remainders, this was a plain breach Glib. Chan. 
of truſt; and any perſon taking under ſuch conveyance, 1 N. 
if voluntarily, or having notice, ſhould be liable to the ſame — 
truſts. — 


ſerviog con- 
remainders join in a conveyance beſore the birth of a ſon 3 this is ale truſt, and 
will relieve. 


And tho! it was objected, that this had been only obiter ſaid 
in equity, and that there never was any precedent of a decree 
in ſuch a caſe: 


Lend Keeper ſaid, it was ſo very plain and reaſonable, that 
if there was no precedent in this caſe, he would make one. 


was a ſon born before the conveyance by the truſtees, and the 
eſtate being in mortgage, the ſon came into 3 129 7 
death of the tenant for life, to redeem. 


Agreeably to what was thus declared by Lord Harcourt, it 
has been ſince expreſsly decreed by Lord Chancellor King, aſ- 
ſiſted by Lord Raymond and Chief Baron Reynolds, in the caſe 
of (a) Manſel verſus Manſel, Der. 1732. which was the caſe (#) Vide this 
of a voluntary ſettlement and where the court unanimouſly — * 
delivered it as their opinion, that nothing in common juſtice, 
ſenſe, and reaſon, could be a plainer breach of truſt, than that 
thoſe who were appointed truſtees to the intent to preſerve the 
eſtate to the firſt ſon, (and for that purpoſe only,) ſhould, di- (i) vide pot. 
rectly (5) contrary to their truſt, join in the deſtruction of the 355. Beste. 


Clapham, & EIN 
ſettlement. v. Odborne 388. 


— 


— 
— 


(1) Vide this caſe ſtated at large, affirmed by the Houſe of Lords, 
| { f 


1 Bro. Parl. Ca. 359. The decree was 
But 


I 


* — 


E44 
- 
—— 


4 — _— 
. * © 

3 

* —— —— "_ 

— — — — 


— 


129 De Term. 8. Michaelis, 1710. 


Pra - But where there is tenant for life, remainder to the firſt fon 
Dc. and no truſtees to preſerye contingent remainders, ig 
ſuch caſe, if tenant for life, by fine or feoffment, deſtroys the 
remainders, there being no truſtee, there can be conſ 
no breach of truſt ; and this being the law, chancery will not 
interpoſe : but-then, as this was a hardſhip at law, to prevent 
which, the method of appointing truſtees was invented, 0 i 
is reaſonable that the truſtees, when they let in this 
by violating the truſt repoſed in them, ſhould themſelves he 
liable for the ſame ; but if the conveyance be voluntary, or if 
ans he note ofthe welt: ſuch truſt ſhall follow the land, 
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Caſe 34. Benſon verſus Benſon. | 


130 6 
— Go. | WO thouſand pounds (whereof 1500“. were the wiſe; 


— * portion, and 506 „ the huſband's money,) were agreed, 
Rolle. by articles . before marriage, to be inveſted in a purchaſe 
| lands, to be ſettled upon huſband and wife for their lives, re. 
24. C. Ab. mainder to the heirs of the body of the wife by the 1 
IA 7 remainder to the heirs of the huſband. 


money is 
agieed by articles to be laid out in land, the party, who would have the ſole intereſt in the land 
when bought, may cd to have the money paid to him, and that it mall not be laid out in lus 


The huſband receives the whole 2000 J. the wife dies len. 
ing a ſon and three daughters ; after which the huſband dying 
inteſtate, the eldeſt daughter takes out adminiſtration to the 
father. x 


The ſon brings a bill againſt his ſiſter (the adminiſtratri) 
to have the money paid to him, electing that it ſhould not be 
laid out in land, and ſettled as had been agreed by the articles 


How cent. This may be a prejudice to the ſiſters, who 
if the lands were to be ſettled, an d afterwards the icn ficul 
die without iſſue, and without levying a fine, would be it- 
titled to them under the contingency; and there can be n 
reaſon to deprive the ſiſters of any contingency z and this bill 
tho” ſaid to be brought to execute a truſt, does, at the ſame time, 
ſeek to break it. 


Cure A fine cannot be levied of money agreed to be lail 
out in a purchaſe of land to be ſettled in tail ; but a decree 
can bind ſuch money equally as a fine alone could have bound 

ke . he 


fon 


8 32 + 


* 


the adminiſtratrix be indemniſied. 


=; T5 
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the land in this caſe, if bought and ſettled ; and in regard the 
plaintiff the ſon would have the intire intereſt in the lands 
when purchaſed and ſettled, and the abſolute power over them, 
and that a court of equity will not decree a (a) vain thing : () Fob a8. a 
viz. dectre a purchaſe and ſettlement to be made, which the gud v, Wed, 
ſon, the next moment, by a fine, only, may cut off; therefore 472+ (1) 
Gnce the ſon elects to have the 2000/. let him take it, and let 


Then it was objected by Mr. How, that this was not as a 
debt by ſpecialty from the inteſtate, but only by ſimple con- 
tract, there being no expreſs contract from the inteſtate by the 
articles to pay it z ſo that it was at moſt but a breach of truſt, 
as money received and miſapplied. Sed per cur. 


It is a debt by ſpecialty, and to be paid in that degree; for 
i is agreed by the articles (to which the huſband was a party) gg. 
that it ſhall be, within ſuch a time, laid out in land ; and the 
huſband having received it, and not having laid it out, has 
broken that agreement; and an agreement under hand and 
ſeal, by deed, is a covenant, and conſequently a ſpecialty. 


Brunson v. 
Bzxxz08, 


[ 131 J 


(1) $0 if the party being adult, could 
by fne /evied acquire the 1ntire intereſt 
in the lands when ſettled (as tenant in 
tail with the immediate remainder to 
himfelf in fee) ; but otherwiſe, if a 
recovery would be neceſſary, (as in 
caſe of a tenant in tail, with remain- 
ders over) Short v. Wood, poſt. 471. 
Edwards v. Counteſs of Warwick, 
polt. 2 vol. 173. Oldham v. Hughes, 
2 Atk. 453. Trafford v. Boehm. 
J Ack. 447. Cunningham v. Moody, 1 


fant becomes ſo intitled, who ie i 


Vez. 176. Counteſs of Holderneſſe v. Mar- 
quis of Carrmarthen, 1 Bro, Cha. Rep. 
377. (Contra Eyre's Caſe, poſt. 3 vol. 
13. and Mr. O-/ow's Caſe mentioned 
in the note to Hre's Caſe.) But the 
ſame rule will not apply, where an is- 


able of making an election to vary 
nature of the eſtate. Farlom v. Saus- 
ders, Amb. 242. Cary v. Ellijon. 2 
Bro. Cha. Rep. 56. 
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Caſe 35. 
Lord Keeper 


Hancover. 
» Vern. 638. 


Webb & af verſus Webb. 


DW ARD Webb the defendant's grandfather and his tru. 
tees, in conſideration of a marriage between Thema his 


» Eq. Cz. Ab. ſon, and Anne his then wife, and 350/. portion, did aſſign d- 


363. pl. 12. 


MA. on his mar- 
riage affigns a 
term for 1000 
in truſt 
Por himſelf for 
life, remainder 
to his wife for 


life, remainder 
to the heirs of 


the bodies of the 


Ruſband and 
wife, remainder 


vers lands in Horſley in Glouceflerſhire to truſtees for the remain. 
der of a term of 1000 years, upon truſt to permit the ſon to 
enjoy the ſame ſo long as he ſhould live; and after his de- 
ceaſe, then to Anne his wife as long as ſhe ſhould live ; and 
after their deceaſe, to permit the heirs of the bodies of the ſaid 
Thomas the ſon and Anne his wife to be begotten, to hold the 
premiſſes during the remainder of the term; and for want of 
ſuch iſſue, to be enjoyed by the right heirs of the ſaid Thnu 


-- VP" 
1 — * 


$0 the huſband's 
right heirs 3 the the ſon. 
wiſe dies leaving 


ue; the whole term veſts In the huſband and he may aſſign it. (1) 


Thomas and Anne had ſeven or eight children ; and he, har 


ing ſurvived his wife, and ſettled about two thirds of his eſtate 
on the defendant his eldeſt ſon, (to the value of about 1100/.) 


— 


(1) So Anise v. Hutchinſon, poſt. 
3 vol. 259. Fercyei v. Robertſon, B uab. 
301. Burford v. Lee, 2 Free. 210. 
Saltern v. Saltern, 2 Atk. 376. Pel- 
ham v. Gregory, 5 Bro. Parl. Ca. 435. 
Theebridge v. Kilburne, 2 Vez. 236. 
Garth v Baldwin, 2 Vez. 646—660. 
Doe v. Lyde, 1 Term Rep. 593. But 
this may be otherwiſe upon the appa- 
rent intent of a teſtator. Clare v. 
Clare, Ca. temp. Talb. 21. Hedgien v. 
aer, 2 Atk. 89. (as to the ground of 


determination of which caſe, vide 2 


Vez. 236 and 660.) Wither: v. a—_ 


(cited) 1 Vez. 150. Sand: v. 
awell (cited) 2 Vez. 652. All which 
are caſes of chattels real. As to the 
like limitations of chattels pere, 
vide poſt. 290. Scale v. Scalt. Whether 
there ſhall be any difference in the eſſed 
of limitations of chattels e and - 
ſonal, vide poſt. 665. and Beauclerk . 
Dermer, 2 Atk. 312. 314- 
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and being indebted about 300 /. made a mortgage of the pre- 
miſſes for ſecuring that money; and in order thereunto, took 
out adminiſtration to the laſt ſurviving truſtee; and after- 
wards aſſigned this term to the plaintiffs upon truſt that they 
ſhould ſell the ſame, and in the firſt place pay off the mort- 
gage; and then pay the remainder to his executors, to be diſ- 
poſed of by them for his younger children, as he ſhould ap- 
point by his will. 

After this he made his will, and the plaintiffs Baker and 
Sager, &c. executors, and ſhortly after died. 

The plaintiffs the truſtees and executors, being diſturbed by 
the defendant, brought their bill for the execution of the ſaid 
truſt and will, 

The defendant by his anſwer ſet forth the firſt deed of 
truſt, and infiſted, that he, as eldeſt ſon and heir of his ſaid 
father and mother, was entitled to the premiſſes by virtue of 
| that ſettlement, and that he ought to have the ſame, notwith- 
landing his father's mortgage, aſſignment, and will. 

The cauſe was heard before the Mafter of the Rolls, who 
diſmiſſed the plaintiff is bill, 

But upon petition to the Lord Keeper, it was reheard by 
him, who took time to conſider of it z and this day being ap- 
pointed for judgment, Mr. Vernon (who was abſent at the re- 
hearing by reaſon of ſickneſs) was heard for the defendant : 


And inſiſted ſtrongly, that this caſe was exactly the ſame as 
that of (a) Peacack and Spooner, where a term for years was 
aſſigned in truſt for one for life, remainder to the heirs of his 
body; which cauſe was heard before Lord Chancellor Jefereys 
in 1688, who was of opinion, thit the tenant for life had the 
whole term, and decreed accordingly ; bnt afterwards coming 
on to be xcheard before the Lords Commiſſioners, (4) they took 
it that the words ſheirs of the body] were a deſcription of the 
perſon who was intended to take, and reverſed Lord Jeferey's 
decree ; and upon an appeal to the Houſe of Lords, the Com- 
miſſoners decree was affirmed, (1) 

Alſo in the caſe of Ward verſus Bradley, (e) the truſts of a 
term were limited to Cole for ninety-nine years, if he ſhould ſo 


1— — 
* 


132 


Wir v. 
Wiss. 


( 133] 


() 2 Vern. 42. 


[ 134 J 


(6) 2 Vern. 195. 


(e) 2 Vern. 23. 


w LY — 


(1) So Dafforne v. Goodmin, 2 Vern. 362. 


long 


13 be Term, 8. Hil. 7515. 


Wien «- long live, remainder to the heirs of his body begotten on his 
Want" wife; Colediſpoſed of the whole term, and died leaving chil 
1 dren, who brought their bill, and had a decree in their fayoy, 


Sir Jh Fekyll for the plaintiffs : The rule in equity is the 
ſame, as to the truſt of a term, as it is at law in caſes of : 
freehold ; ſo that wherever, upon a limitation of a freehold, | 
man by a fine or recovery can bar his iſſue, if there is the 
ſame limitation of the truſt of a term, in that caſe alſo the 
party may diſpoſe of the whole term. | 


There is a great difference between our caſe and that of 

| Peacock verſus Spooner ; in that caſe the limitation was for ſo 

many years as the man ſhould live, and then to his wife in the 

ſame manner, then to the heirs of the body of the wife bego. 

ten by the huſband; now this was the eſtate of the huſband, 

and was a ſettlement made by him, and therefore it was con- 
rr fidered as in the caſe of a freehold (a) upon the ſtatute of H. 
= ck verſus J. ca. 20. for preventing womens aliening the eſtates of their 
huſband after their deaths : for there the wife, with a ſecond 

huſband, was endeavouring to defeat the children of the firk 

huſband ; and . RT 

L 135 ] the Lords to go ſo far. 


: Lord Keeper : I never heard it ſaid, before the caſe of Pu. 
: cock verſus Spooner, that the limitations of a term in equity di. 


ſered from the caſe of a ftechold at common law. 


ts That caſe is the only one which in any manner reſembles 
| 4 | this ; but as it ſeems far from being exactly parallel, I do nc 
7 think myſelf tied up by it. (1) 


Now that caſe differs from this in ſeveral material c 
ſtances : 


, The limitation there, was to the heirs of the body of the 
wife; here to the heirs of the bodies of the huſband and wite. 


2dly, There the party had not the legal eſtate, but the ſe- 
cond huſband took out adminiſtration to the firſt, and ima- 
gining that he had a right to the whole term, brought his bill 

- againſt the truſtees to Wr to aſſign. 


— 


—— 2 — 


(1) So as to the authority of Peacock v. Speorer, vide 2 Vez. 237 an hs 
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jn the caſe before me, the party aliening has the legal eſtate. 


zul, In that caſe there was no diſpoſitipn 

Here is a mortgage and diſpoſition for younger children, 
which, were the plaintiſſs not to prevail, muſt be defeated 

And therefore, there being theſe material variations between 
the one caſe und the other, I think. I am at liberty to deter- 
mine this as if the caſe of Peacock verſus Speorey was out 
of the way, I am ſure I have often heatd it ſaid by this court, 
that the caſe of Lady Radnor verſus Vandebendy, was of a pur- 
chaſer ; (a) and that in any caſe which varied from it, as 
where there was no purchaſer, they would vary too. | 

The decree at the Rolls muſt be reverſed; and the truſtees 
be let into a redemption of the mortgage, and be detreed to 
perform the truſts. | | 

It ſeems in this caſe there were 40 . given the defendant by 
his ſather's will, on condition that he did not diſturb the truſ- 


tees, and they coming now to have an execution of the truſt, 
and that he might either join with them in a ſale, or loſe his 


135 


Wins v. 
WrxBLB. 


[ 136 ] 


(a) Ante 2214 


legacy : 


Per cin: It he will join with them, he ſhall have the 40 J. Father tives bly 


legacy z it not, then he ſhall forfeit it. 


tub his truſtee; on the truftee's applying for an execution of the troſſ 
2 ſale of thi premiſſes or elſe to forfeit his 40l. legacy. (1) 


ſon 40l. upon 
condition that 
ne does not dif- 
„ fon decreed either to join in 


1 * 4 1 


(1) For this is merely a caſe of 
eleJion ariſing upon an expreſs condi- 
tion, in which a legatee ſhall not be 
permitted to claim, at the ſame time, 
vader the will and, again it, as in 
Boughton, v. Bong bton, 2 Vez. 12. 
Popham v. Tayler, 1 Bro. Cha. Rep. 
108. Newman v. Newman, 1 Bro. 
Cha, Rep. 186, and as hath been 
repeatedly determined upon implied 
conditions in Noys v. Mordaant, 2 Vern. 
581. Srearfield v. Streatfieid, Ca. temp. 
Tal. 176. Unett v. Wilkes, Amb. 430. 
Frank v. Standiſh, 1 Bro. Cha. Rep. 
$38. Ma-:namara v. Jener, 1 Bro. 


Yor. I. | 1 


Cha. Rep. 481. Kc. &c. But acondi- 
tion that a legatee ſhall not diſpute the 
will, &c. being conſidered as ix terrorem, 
ſhall be relieved againſt 4 and there- 
fore, a legatee ſhall not, by Javing 
dijpated the validity or effect of a willz 
forfeit his legacy, when ſuch will after- 
wards becomes eltabliſhed, or the effect 
of it aſcertained, Powe!l v. Morgan, 2 
Ver. 90. Spiller v. Lud, poſt. 3. vol. 
344. Morrit v. Burroughs, 1 Atk. 404. 
Popham v. 1 ayler, ub. ſup. Unleſs the 
legacy be given over upon breach of 
ſuch condition, as in Cleaver v. Sp 
ling, poſt. 2 vol. 3 28. 
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Caſe 36. Lady Williams, Relict of Sir William WI. 
liams, verſus Sir Bourchier Wray. On z 
Lord Keeper K & H E plaintiff brought a writ of dower, and recovered 
; 3 judgment by default; the defendant Sir B. Man pre. 
219. pl. 4. - ferred his bill to be relieved againſt the judgment in dower, on 
1 this equity, (viz.) that as to the part of the lands, (the it 
cane allowed, pariſhes in the pleadings mentioned), tho? the plaintiff the 
was tint, Lady Williams had recovered judgment in dower, yet ther 
5 7 "a Was a ſubſiſting term for ninety-nine years in theſe lands, prigr 
to her marriage; and that the legal eſtate of this term was in 
one Mr. Bullley, as a collateral ſecurity for his quiet enjoy. 
ment of certain lands called Lecguidiſſu; that ſubject to this 
collateral ſecurity, the term was declared in truſt to attend the 
reverſion and inheritance which was in Sir William Wills 
the plaintiff's late huſband ; and that Sir William Il Illion 
being thus ſeiſed, and having intermarried with the plaintis, 
did by his will, deviſe theſe lands to Sir B. roy for life, rs 
mainder to his firſt and every other ſon in tail male, with re: 
mainder to his brother Mr. Chicheffter Wray in like manner, 
with remainder in fee-fimple to the late King William, and 
that the ſaid Mr. Bulkley having been interrupted in the en- 
joyment of the Lecguidiſſa eſtate, was decreed to have fatisfac 
tion out of the ninety- nine years term of the land in the fir 

pariſhes; 
(4) Precedents 28 June 1700. (a) This cauſe was heard before the Lord 
1 Keeper Wright, who declared, that the now plaintiff the Lady 
| Williams was not dowable of theſe lands in the five pariſhes, 
L 138 there being a truſt- term ſubſiſting in them, prior to her mar- 
riage; and that equity would not aid a dowreſs; for that m 
dower ought to be of a truſt, and if not of a truſt in fe=-{imple 


by the ſame reaſon, the plaintiff was not to be aided againſt a 
truſt-term : wherefore he decreed M. HBullley, to produce the J 
deed at a trial at law, to enable Sir B. Wray to recover the þ 
poſieſſion of theſe lands in the five pariſhes, and that the non 8 
plaintiff the Lady /J/{/iams thould account: for the prot , 


thereof. 
: 21 March 1701. Upon the rehearing of this cauſe befck 


the Lord Keeper Wright, and upon deliberation and time tazel 


—— — 


— — — — — — — 


(1) So Lady Dudley v. Lord Dudley, 2 vol. 0. Lill v. Addams, 2 Al 
| 5 


Pre. Cha. 241. Banks v. Site, polt. 209. 5 


Fe” —— — 


* 


o conſider of it, and on peruſal of the bill, which was left Lady Wit 


Lins v. Sip 


with his Lordſhip, he affirmed his former decree. Were 


At the rehearing, the now plaintiff the Lady Williams's OY 

counſel cited [ater 6”) the caſes of Porter verſus Hammond, 

$u:ll (e) verſus Clay, Pemberton verſus Farvell ;. and inſiſted, „ 
that Sir Baurchier who was but a volunteer, ſhould not, in 

equity, be relieved againſt a dowreſs 4 and that this caſe was 

different from that of Lady Radnor and F, andebendy, (b) aſſirmed (6) Parl. Ca. 69. 
iu the Houſe of Peers, in regard Fandebendy was a purchaſer z 

alſo that here, if the judgment in dower was irregular, Sir . 

ought to proceed and reverſe it at law. 


To which it was anſwered, that if Lady Williams had been 
plaintiff in the original bill in equity, ſhe could not have been 
relieved ; foraſmuch as the ninety-nine years term muſt have 
ſubſiſted, as well for the benefit of the deviſce, as of the heir at 
law, That this was the ſame, in reaſon, with the Lady Rad- 
nr's caſe, and that the term of ninety-nine years was prior to 4 
the marriage, and ſo the huſband only ſeiſed of the reverſion in 
fee during the coverture; that as to Pandeberidy's being a pur- 
chaſer, he was ſo with full notice of dower, and got in the 3 
term to protect him againſt the dowreſs; and therefore, [ 139 ] 
having notice, was to be conſider'd only as a volunteer; that 
in dower, where the huſband was ſeiſed of the reverſion in fee 
expectant upon a term for years, the plaintiff might indeed 
H) recover judgment, but the writ of ſeiſin was not to be (+) The plaik« 


awarded until the term ended. — — 4 


ce ſſet executio 
during the term. Salk. 291, & vide ante 121, 


That Sir Bourchier was proper in equity; 3 for without the 
aſſiſtance of this court he could not go to law, not having the 
dced, which was in the poſſeſſion of his truſtee Mr. Bulbley ; 
and that if Mr. Bultley had brought an ejectment, he mult 
have recovered againſt the plaintiff the Lady Milliamt; and if 
he muſt have recovered, who was Sir Bourchier's truſtee, it 
was ſurely no leſs reaſonable, that Sir Bourchier the ceftuique 
tua thould recover. 


Aſter this re-hearing, proceedings from time ts time were 
had before the Maſter, who, at length, ſettled an account of 
21 the 
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2 the profits taken by Lady Wilkams at 1438 J. and that report, 
— after exceptions taken to it, was confirmed. 
Waar.. 


(s) It — 5 But now Lady Williams brought her (a) bill of review; and 
demurrer »ut in On ſolemn argument before Lord Keeper Harcourt, he reverſed 
to this bine Lord Wright's decree z and ordered that the plaintiff Lady 


iew, which 
— wg Williams having recovered dower at law, this truſt-term that 
Fenda 7 Sir B. Wray had ſet up, ſhould not ſtand in her way in equity, 
mitted, 
— pil conſent, fixing a ſum for the arrears of dower, and delivering up the poſſeſſon 
to the plaintiff. Vide poſt. the argument of the Maſter of the Rolls (Sir Joſep? Jekyll) in the 


caſe of Banks verſus Sutton, 2 vol. 700. | 


DE 


Term. Paſchæ, 1711. 


[ 140 ] 


— 


Brown verſus Litton. 
HE plaintiff's teſtator was captain of a ſhip, and being 
in his voyage beyond ſea, had 800 dollars on board the 
ſhip, which he intended to inveſt in trade; the captain died, 
and the defendant (who was mate of the ſhip) becoming cap- 


tain, took theſe 800 dollars, and inveſting them in trade made P! 


great improyements thereof; but on his return to England. 


» * —_ rn 


Caſe 37. 


Lord Keeper 
HA scout. 


10 Mod. 20. 
2 Eq. Ca. Ab. 


5 pl. 5 722. 
+ 2+ 
Captain of a ſhip 


dies leaving mo- 
n board, 


ney 0 
ide mate becomes captain and improves the money, he ſhall, on allowance made him For hig care in 


the management of ſuch money, account for the profits, and not the intereſt only, 
The executrix of the firſt captain brings a bill againſt him 


ſor an account. 

The defendant admitted the receipt of the money, and of, 
fered to repay the ſame with intereſt 3 whereas the plaintiff 
inſiſted on the profits produced in trade, and the ſeveral in. 
yeſtments that had been made therewith, 


Objet. The defendant having traded with this money, it 


was at his riſk and peril; and as, had it been loſt in trade, the 
defendant muſt have borne that loſs; ſo it is reaſonable, on 
the other hand, that the profit which has been made of it 
ſhould belong to him; as where an executor puts out money 
without the decree of the court, if this be loſt, it is at his peril, 
and therefore he ought to have the intereſt, 

But Lord Keeper ſaid, that the caſe of an exccutor's putting 
out money without the indemnity of a decree, if it were on a 
real ſecurity, and one that there was no ground at that time to 
tuipect, had not been ſettled ; tho' it was his opinion, that 
the executor under ſuch circumſtances, was not liable to an- 
ſwer for the loſs, and ſo ſhould account for the intereſt. 


13 


141 3 


Where an ex@- 
cutor puts out 
money, though 
without the 
indemnity of a 
decree, vpon a 
ren] ſecurity, 
which there was 
no reaſon then 


to ſuſpect, but 
"i afterwards ſuch 
e proves bad, he is not accountable for the loſs, any more than he would have been entitled x 
r prokts had it continued goo d, 


But 
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Baown®w. But that he took the defendant, in this caſe, to be more like 
LIr Ton. 


* 


a truſtee than an executor, and if ſo, he ought clearly to ac. 


count for the profits made of the money ; that the primary in- 
tent in carrying abroad this money was, to inveſt it in trade, 


and not to return with it home again; and thexęfore, the de- 
fendant having obſerved the intent of the teſtator in trading 
therewith, and having taken ſuch a prudent care in the ma- 
nagement of it, as (it might be preſumed )he would have taken 
of his own money, his Lordſhip apprehended the defendant 
would not have been liable to anſwer for any loſs that might 
have happened; and compared it to the caſe of two joint tri 
ders, where, if one dies, and the furvivor carries on the trade 
after the death of the partner, the ſurvivor ſhall anſwer for the 
gain made by this trade. The court obſerved, that this being an 
iſland, all imaginable encouragement otight to be given to 
trade, and ſuch conſtruction was for the beneſit of him who 
carried out this money with that intent; and there was no 
reaſon that his death ſhould fo far injure his family and rela. 
tions, as to deprive them of the benefit which might accrue 
from it in the way of trade. But that, to recompenle the de- 
fendant ſor his care in trading with it, the Maſter ſhould ſettle 
a proper falary for the pains and trouble ke had been at in the 
management thereof; and in the mean time coſts to be re- 


| ſerved (1). 
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Bale ver/us Coleman. 


NE deviſed lands to four perſons and their heirs for 

payment of debts, and afterwards to the uſe of them and 
their heirs, after which, by a codicil he deviſed, that his will 
ſhould ſtand, ſaying, that when his debts were paid, A. who 
was one of the four deviſees in the will, ſhould have his ſhare 
of the lands to himſelf for liſe, with a power to make leaſes 
ſor ninety-nine years, determinable on three lives, remainder 
to the heirs male of his body, remainder over. 
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Caſe 38. 
Loid Keeper 


HaxcounT. 

2 Vern. 670, 

2 Eq. Ca. Abr. 
309. pl. 14. (1) 
472. pl. 1. 

One deviſes his 
lands for pay- 
ment of his 
debts, and then 
to A. for life, 
with power to 
make leaſes, &c. 
remainder to 
the heirs male 


of the body of A. though this be but the deviſe of a truſt, and executory, and expreſſed to be to A. 
for life, yet it is an eſtate-tail in A. barrable by a fine and recovery (2). Secus in caſe of marriage 
articles to ſettle an eſtate on A. for life, remainder to the heirs male of his body, this being an 
agreement to do a future act, and in which the iſſue are particularly conſidered and looked upon as 


purchaſers, 


A levied 


2 — — 


* 


(1) In 2 Eq. Ca. Ab. zog. pl. 14 
this caſe is ſtated very much at large, 
and in 1 Vez. 151. Lord Hardwicke, 
ſlates it from the Regitlter's books and 
examines it fully. 

(2) The principal cafes on limita- 
tions of this nature are the following, 
1/t, Where they have given equitable 
eſtates of inheritance. Sqweetapple v. 
Bircon, 2 Vern. 536. Legate v. Se- 
well, ante, 87. and 1 Eq. Ca. Ab. 394. 
pl. 7. S. C. Shaw v. Weigh, 1 Eq. 
Ca. Ab. 184. pl. 28. and 3 Bro. Parl. 
Ca. 467. S. C. Garth v. Baldwin, 2 
Vez. 646. Wright v. Pearſon, Fearn. 
Cont, Rem. 4th edit. 187, and Amb. 
358. S. C. * v. Taylor, Amb. 
376. Tones v. Morgan, 1 Bro. Chan. 
Rep. 206. 2dly, Where an equitable 


eſlate for /ife only, Leonard v. Earl of 


Ser, 2 Vern. 526. Earl of Stam- 
tord v. Sir J. Hobart, 1 Bro. Parl. Ca. 
288. Attorney General v. Sutton. poſt. 
766. Papillen v. Voice, poſt. 2 vol. 
471. Lord Glenorchy v. Beſville, Ca. 
temp. Talb. 3. Roberts v. Dixwell, 1 
Atk. 607. Meure v. Meure, 2 Atk. 
265. Bagſhaw v. Spencer, 2 Atk. 570. 
{77+ and 1 Vez. 142, S. C. Aſoton 


v. 4ſpton, (cited) 1 Vez. 149. White 
v. Carter, Amb. 670. Baſtard v. Pro- 
by, poſt. 2. vol. 478. note. (as to the 
diſtinction taken between truſts executed 
and executory, vide principally Lord 
Glenorchy v. Boſville, Roberts v. Dix- 
well, Wright v. Pearſon, Aullen v. Tay- 
lor, White v. Carter, ub. ſup. and Bag- 
ſhaw v. Spencer, 1 Vez, 152.) —zauly, 
Where a egal eſtate of inheritance. 
King v. Melling, 1 Vent. 225. Legatg 
v. Sexvell, ub. ſup. Broughton v. Lang- 
ley, 2 Lord Raym. 873. and 2 Salk. 
679. S. C. Attorney General v. Sutton, 
pott. 754. Miller v. Seagrave, Rob. 
Gavelk. 96. Geodright v. Pullyn, 2 
Lord Raym. 1437. Papillon v. Voice, 
poſt. 2 vol. 471. Morris v. Le Gay, 
(cited) 2 Burr. 1102. Dubber v. Trol- 
lop, Amb. 453. Miznſbull v. Minſpuil, 
1 Atk. 411. Ceol//on v. Col/on, 2 Atk. 
246. Roe v. Grew, 2 Will. 322. Sayer. 
v. Mafierman, Fearne's Cont. Rem. 
4th edit. 250, and Amb. 344. S. C. 
King v. Burchill, Amb. 379 and 4 
Term Rep. 496 note, 8. C. Univ. 
of Oxford v. Clifton, Amb. 385. Hodga 
fon v. Anbreſe, Doug. 323.—4thly, 
Where a /ega/ ellate for /ife only. Ar- 


L4 eqer's, 
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Bats ws A. levied a fine and ſuffered a common recovery to the ug 
Cerenan. of himſelf and his heirs, and brought a bill for a partition 
praying that the other three might join in a conveyance of x 
| divided fourth part to him in fee. 
(a) 26 July And this coming to be heard by Lord Chancellor (a) Co. 
—_ fer, and the only queſtion being, whether by the codicil A. wa 
intitled to an eſtate in tail, or for life only ? | 

His Lordſhip was of opinion A. ought to be tenant for life 
only, with remainder to his firſt, c. ſon in tail male, with re. 
mainder over; for that it being the caſe of a will, and an ci. 
preſs eſtate for life being limited to 4, remainder to the hein 
male of his body, it differed (as he conceived) from an imme. 
diate deviſe ; that it was rather to be looked upon as an xs 
cutory deviſe, to take effec} aſter debts paid, which debts were 
conſiderable; or in nature of marriage articles for the con- 
veying and ſcttling an eſtate to one for life, with remainder tg 
the heirs male of his body; in which caſe, it had been often 
decreed, that the conveyance or ſettlement ſhould not be made 
purſuant to the words, but the intention of the parties, (/i 
to A. for life, remainder to the firſt, &c, fon in tail male ſuc- 
ceſſively; that it would croſs and fruſtrate che intent of the 
teſtator, to impower A. to bar his iſſue and the remainder. 
man; beſides, that the enabling of A. to make leaſes, ſeemed tu 
imply very ſtrongly that he was to have no power to diſpoſe of 
the inheritance, 

But the ſame cauſe coming on (5) this day before Lot 
Keeper Harcourt, on a re-hearing, it was urged againſt the de- 
cree, by Pauls, Queen's Serjeant, and Northey Attorney-Ge- 
neral, 3 | 

Fir, That if the caſe were only of a deviſe af lands to one 
for life, remainder to the heirs male of his body, this plainly 
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(5) 22 April, 
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cher*s Caſe. 1 Rep. 66. Luddingiogv. © iſſue, vide particularly Bath 
Kime, 1 Lord Raym. 203. Liſle v. v. Wells. 1 Eq. Ca. Ab. 184. pl. 27 
Gray, Raym. 278. Law v. Davies, Luddington v. Rime, Meare v. Meu, 
2 Lord Raym. 1561. Doe v. Laming, Agton v. Aſbton, Gooatitle v. Otxray, 1 
2 Burr. 1105. Perrin v. Blake, 4 Will. 6. Noe v. Collis, ub. ſup. Far 
Burr. 2579. Doug. 329. note 3. and the reſult of theſe caſes, vide Fearn. 
Hg. Law Tracts, 489. S. C. Nee Cont. Rem. 290. Harg. Law Trath, ye 
v. Colli, 4 Term Rep. 294. With 551. Harg. & Butl. Co. Litt. 376. 


reſpect to the operation of the word b. note 1. | * 
. a W 


x 


* 
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would be an eſtate- tail ʒ and if it would be ſo at law, it muſt 
be highly inconvenient that the limitation of lands in the very 
(ame words, and by the ſame will, ſhould be conſtrued to 
re one kind of eſtate in one court, on one fide of Weſtmin- 
Hall, and to create a different kind of eſtate in another 
court, on the other ſide of Weſftminſler-Hall : That the Lord 
Chancellor Nottingham, in the Duke of NerfelF's caſe, had 
lic it down as a maxim, that (a) truſts ſhould be conſtrued 


by the ſame rules as legal eſtates, 


$:condly, That it was not material what the intention of the 
party was in this caſe, if that intention was contrary to the 
plain rules of law : and it was a plain rule of law, that if an 
eſtate were limited to one for life, with remainder to the heirs 
(or heirs mala) of his body, this was an eſtate- tail executed. 


Thirdly, That the caſe of King verſus Melling in 2 Lev. 
58. and 3 Keb. 42, Cc. was much ſtronger ; where an eſtate 
was deviſed to one for life, with remainder to the ifſue of his 


body ; yet this was adjudged an eſtate- tail; though the word 


Mie was a much more improper word to convey an inherit- 
ance, than the word heirs. | 


Feourthly, That the power to make leaſes did not reſtrain the 
eilate to be but an eſtate for life. In King verſus Malling there 
was a pawer to the deviſee for life to make a jointure, not- 
withſtanding which, the remainder limited to the iflue of his 
body made it an eſtate-tail ; and Mr. Attorney-General Ner- 
they ſaid, that he had known very eminent men give that pow- 
er even to a tenant in tail, and it had its uſe, in regard that by 
the ſtatute of H. 8. the power of leaſing given to tenant in tail 
would bind only the (5) iſſue, and not the remainder or rever- 
fion ; but now by this expreſs power, the leaſes made in pur- 
ſuance thereof would bind the remainder or reverſion, as well 
35 the iſſue ; ſo that ſuch power went further than the power 
given by the ſtatute, and might be of ſervice, to prevent the 
breaking into the eſtate tail by a fine and recovery. 


Fifthly, As to the objection, that this was a deviſe execu- 
tary and not executed, it being to take effect aſter debts paid; 
it was anſwered, that ſuppoſing the debts were not then paid, 
yet whenever they ſhould be paid, it would be the ſame thing 
43 it no ſuch debts had been, and conſequently as a preſent 

; deviſe, 


Batt v. 
COLEMANS 


(a) Vide ante 
3$+ 199» 


[ 144 ] 


Deviſe to one 
for lite, remain- 
der to the iſſue 
of his body, is 
an eſtate - tail. 


A power of 
making leaſes 
does not prevent 
the deviſee's 
eſtate from be- 
ing an eſtate- 
tail z for by this 
power the de- 
viſee without 
fine or recovery 
may make leaies 
to bind the re- 
maingder or re- 
verſion z where* 
as by the ſtatute 
of H. 8. tenant 
in tail can only 
make leaſes to 
bar the iſſue, 
and not the te- 
mainder or 
reverſion. 


(6) 1 Inft, 44 


Bart v. 
ColnMANs 
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| deviſe. And Sir Thomas Powir very much infiſted upon 6 


caſe of (a) Legate verſus Servell, where money was deviſed t 
be laid out in land, and to be ſettled on a man for liſc, remain. 
der to the heirs male of his body, and the heirs male of the 
body of every ſuch heir male ſucceſſively, which caſe was ſe 
by the Lord Chancellor Cou per to the judges of C. B. to de. 
termine what eſtate this would have been, in caſe it had ber 
a deviſe of land; and it was adjudged an eſtate- tail. 


Lord Keeper Harcourt : This being the cafe of a will, dif. 
fers from the ſeveral cafes that have been cited of marriage u. 
ticles, in the nature of which the iſſue are particularly con. 
ſidered, and looked upon as purchaſers ; and for which reaſon, 
the court has reſtrained the general expreſſions made uſe of ly 
the partigs (1) ; for it cannot reaſonably be ſuppoſed that x 
valuable conſideration would be given for the ſettlement ofan 
eſtate, which, as ſoon as ſettled, the huſband might deſtroy : 
but no caſe has been cited where, upon the words of a will, a 
the parties claim voluntarily, the like decree has been made. lu 


all ſuch caſes, the teſtator's intent muſt be preſumed to be com 
ſiſtent with the rules of law; and at law theſe words would 


certainly create an intail; neither can it be inferred (with any 


_ certainty) from the power of leaſing given by the teſtator, that 


no eſtate-tail was intended; in regard ſuch power of leaſing y 
more beneficial than that given to tenant in tail by itatute. 
And as the debts are admitted by the pleadings to be all pad, 
the ſame conſtruction is now to be made, as if there had been 
originally no truſt, | 


"wu, 


So decree M's ſhare or fourth part to be conveyed to him and 
the heirs male of his body, remainder over, &c. that being 
thought more proper by the plaintiffs counſel than an eſtate u 
fee. | 


a. — 


9 
* 


— P * 


4 


(1) Vide Heer v. Honor, ante 123. Trevor, poſt. 622, f v. Ev, 


Sgale v. Scale, poſt. 291. Trevor v. poſt. 2 vol. 349. 
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1. Sir Thomas Meers v. Lord Stourton, & & contra, 
1 GIR Thomas Meers brought a bill verſus Lord Stourten to 
* forecloſe him: and Lord Stourton brought his bill verſus 


Sir Thomas Meers, to compel him to a ſpecific performance of 


i; articles for the purchaſing of Lord Stourton's eſtate, Sir Tho- 
4 mas in his defence inſiſted, that there were defects in Lord 
It Stzurten's title to the eſtate; and it being at length ordered 
_ that the Lord Stourton ſhould be examined on interrogatories 
14 touching his ſaid title, ii was objected, that the Lord Stourton 


being a peer of the realm, ought to anſwer upon honour only. 


On the other ſide it was anſwered, and ſo ruled by Lord 
Keeper Harcturt, that tho' the privilege of peerage did allow a 
peer to put in his anſwer upon honour only, yet this was reſtrain- 
ed to an anſwer ; and that as to all ait, or where a peer is 
examined as a witneſs, he muſt be upon his oath ; and that 
this examination upon interrogatories, being in a cauſe where- 
in his lordſhip was plaintiff to enforce the execution of an 
agreement; as his lordſhip would have equity, ſo he ſhould do 
equity, and allow the other fide the benefit of a diſcovery, 


Lo 


Saurten ſhould put in his examination upon oath, 

Katherine Copley an Infant verſus Lyonel Copley. 

T HE plaintiff was the only daughter and heir of Sir 
Gedfrey Cipley, her deceaſed father, and grandchild and 


beir of Godfrey Copley, her deceaſed grandfather. 


2 pleales, 


and that in a legal manner; and ſa ordered, that the Lord | 


Caſe 39, 


2 Fq. Ca. Ab, 
14. pl 4 

A peer of the 
realm is to put 
in his anſwer 
upon honour, 
but his anſwer 
to interrogats « 
ries, and exa- 
mination as 
witneſs muſt be 
on : 


[4497] 


Caſe 40. 
Lord Keeper 


HA cov. 


dy dis will for her portion, and 200l. = annum. The daughter ſhall have but one $000l. though 


In 
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* In 1654. Godfrey Copley, the grandfather, ſettled his (1 
i eſtate upon himſelf for life, remainder to his firſt, &c, ſ f 
tail, with a proviſo, that if his ſon (afterwards Sir 
ſhould die without ifſue male and leaving a daughter, the ms 
tees ſhould raiſe out of part of the premiſſes 3000 1. to be Pai 
to ſueh daughter, within a year after her marriage, or a lg 
age of twenty-one, which ſhould firſt happen; aſter whiz 
the ſaid Godfrey Copley died. 

In 1681. Sir Gedfrey Copley, purſuant to articles on K 
marriage, ſettied (2) all the ſaid eſtate (including the preniks 
charged with the 5000 J.) on himſelf for life, remainder to 
firlt, Sc. ſon in tail male, remainder to truſtees for 200 year 
in truſt to raiſe 8000/, for daughters? portions, (if no i 
male) payable (3) at eighteen, if then married, or at any tin 
after, when married (4). 
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(1) The particulars of the ſettle- 
ment of 1654, do not appear in Reg. 
Lib. it being only ſtated generally, that 
ſuch a proviſion, and payable as above- 
mentioned, was thereby made for an 
only daughter of Sir Gedfrezy—But 
two MSS. notes of this caſe agree in 
ſtating the proviſo in that ſettlement to 
have been, that the ſettlor and all per- 
ſons who ſhould be ſeiſed thereunder 
«« ſhould ſtand ſeiſed in truſt to raiſe 
** coool. for the daughter or daugh- 
*« ters of Sir Godfrey, in caſe of tai- 


ure of iſſue male,” payable as above. 


At this time Sir Godfrey was not mar- 
ried. 
(2) Previouſly to this ſettlement, Sir 
Goeljrey was tenant in tail, with the 
immediate remainder to himſelf in fee; 
znd he levied a fine for the purpoſe of 
making this ſettlement. Catherine 
Copiey was the only child of this mar- 
riage, who ſurvived her mother. 

(J) The time of payment does not 
appear in Reg. Lib. but the circum- 
ance of this portion ve being payable 
unleſs the daughter married, was in- 
flted upon in argument, as ſhewing 
that it could not be intended as a ſatis- 
faction for the former proviſion, which 
was tz all events payable at 21. 


(4) In 1500 Sir Gedfrey marred 
ſecond wife, and in the ſettlenay 
made by him on his ſecond marriy 
he covenanted, that the premiſes wn 
tree from all incumbrances, except tx 
8oool. to be raiſed under the fer 
ment of 1681. This was muck inf 


ed upon, both in the pleadings, al 


in argument, as ſhewing that ir c 
frey intended this 8000]. as a ſatis 
tion fur the goool. There wan 
iſſue of the ſecond marriage. Sir b. 
rey by his will, ig his owe hand-. 
ing, after reciting that ** he wa 
titled to divers manors, lands, &. 
poſſeſſion, reverſion, and expectanq, 
and that by ſome deeds or fettlemas 
there were ſome powers reſerved ton 
of charging all or any part of the pt 
miſes with divers ſums of money i 
the portions and maintenances dd 
children, deviſed all his real and pus 
nal eſtates to truſtees, upon truſt, 0 
of his perſonal eſtate, and in ail of 
perſonal eſtate, if deficient, by 
out of the monies to be raiſed by 
tue of the ſaid powers, and in aid the 
of by and out of the rents and provi 
of the ſaid real eſtates, or by let 
mortgage of a competent part ther 
to raile ſufticient to pay all hu «% 
: — 
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In 1709. Sir Gedfrey Copley, having no iſſue male, by his 


is (1 
iu deviſed all his lands to his kinſman Lyone/ Copley, the de- 


0 a 

dry -ndant, in tail male, chargeable with his legacies, and deviſed 
tn, o the plaintiff his daughter Catherine for her portion 86001, 
* Pai viz) 4000 J. part of it, to be paid her at her age of eighteen 


and 4000 J. the reſidue of it, within a year aſter mar- 
age, or, in all events at twenty-one and deviſed to her 1501. 
r annum, until eighteen, and afterwards 200 J. per annum for 


er life. a 

And now the plaintiff Catherine, brought her bill for the 
of all theſe ſums of 5000 J. 8000 J. and 8000 J. ins 

ſting, that none of them being given in ſatisfaction of the 

ther, and it being the caſe of an heir at law, and theſe ſums 

ayable at different times, ſome les beneficial than others; 


t bn 
ld 


n hs 
mig 
to by 
em 
[the 


he grandfather, and the 8000 /. given by the father, ſhould 
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herefore, all theſe portions, or at leaſt the 5000 J. given by 


paid to her, 


Sed per cur? : (1) The will ſays, that the 8000 J. given 
hereby is for the plaintiff's portion, and this 8000 J. and the 
nnuity of 200 J. per annum for her life, ſeem the moſt bene- 
ul; but it is a hard demand in equity, when only one 
ortion is intended the plaintiff, that ſhe ſhould be ſuing for 
bre. Wherefore, foraſmuch as the plaintiff has no remedy to 
ecover any of her portions, but by the aid of a court of equity, 
he ſhall not recover more than was intended her. 


But the 


n Mt. 


ind in the next place, the maintenan- 
es, portions, and legacies by him ap- 


* pointed and given; and after reciting 
cl hat he had but one daughter by his 
4 best marriage, in purſuance of all ſuch 


powers reſerved to him, he willed and 
appointed that his ſaid daughter ould 
ave for ber portion 80001,” payable as 
above-mentioned—and for maintenance 
of his ſaid daughter, until ſhe ſhould 
eceive ber ſaid portion, and as an addi- 
lon thereto, he deviſed to her Sol. 
until 12 years of age, 100l. until 15, 
Izol. until 18, and then 200l. 
an. for her life, to be paid above CS 
aid portion of 8000l. (but in this will 
he took no notice of the ſettlement of 
1681), and ſubject to theſe charges, the 
were to ſtand ſeiſed of 


pre- 


11 


miſes in truſt for the heirs male of his 
own body, remainder to L. Copley, in 
tail male, remainder to Cath. Copley for 
life, remainder to her firſt and other. 
ſons in tail, with ſeveral remainders 
over. Reg. Lib.—N. B. In this caſe 
parol evidence was offered of the teſta- 
tor's intention to give the laſt 8000], as 
an additional proviſion ; but the court 
would not hearit ; asto this, vide poſt. 
2 vol. 158. 

(1) The court firſt declared, ** that 
*© Catherine Copley, was entitled to only 
*« one portion and maintenance by vir- 
„% tue of the ſaid ſettlement by the 
*« grandfather, ſettlement by the father, 
* and the will.“ Reg. Lib. A. 1710, 


fol. 597. 
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Corr infant ſhall not by this decree be precluded from clecting ti 
CUPLEY» 3 . ®, 
portion by the marriage ſettlement, if ſhe, when ſhe comes 
age, thinks that more for her advantage. However the gg 
not have two portions inſtead of one (1). 1 


— 


* AE. 


(1) Vide Blois v. Blois, 2 Cha. Rep. and i Bro. Cha. Rep. 65. note. % 
162. Jenkins v. Powell, 2 Vern;115. cock v. Falkner, 1 Bro. Cha. Kep. 26 
n v. Jefſon, 2 Vern. 255, Themas Warren v. Warren & Acworth x, . 
v. Kemiſh, 2 Vern. 348. Hruen v. Bru- worth, ib. 305, 307. Grave v. Eid 
en, 2 Vern. 439. Herne v. Herne, 2 Saliſbury, ib. 425. "Holmes v. lily, 
Vern. 556. ard v. Lant, Pre, Ch. ib. 555. Debeze v. Mann, 2 Bro, CM 
182. Walpole v. Lord Concoay, Bar- Rep. 165. 519. Powellv Chara, 
nard, 153. Bellafis v. Uthwaite, 1 Bro. Cha. Rep. 499. Haun v. Hu, 
Ark. 427. Farnham v. Phillips, 2 Atk. bury, 2 Bro. Cha. Rep. 352. 3 
215. Spinks v. Rdbins, 2 Atk. 491. Ellijon v. Corokjon, 2 Bro. Cha. Rey 
Shudal v. Jekyll, 2 Ack. 516. Me 397, and 3 Bro. Cha. Rep. 61. Buy 
v. Briant, 2 Atk. 521. Clark v. Se- v. Reed, 3 Bro. Cha. Rep. 192. 4 
well, 3 Atk. 98. Johnſon v. Smith, 1 to caſes of ſatisfaction or performand 
Vez. 314. Garret v. Beckford, i Vez. of an afual contra, vide Blau 1 
$20. Alleyn v. Alleyn, 2 Vez. 37. Widmore, poſt. 324. 
en v. Earl of Lincoln, Amb. 325, 


[ 149 ] Tomlinſon verſus Dighton, Writ of error frai 


Cale 41. 1 . _ 
4 a judgment in C. B. on a ſpecial verdid i a 
; FF © 
ejectment. | 
q 
Argument for the Defendant. m 
th 
HE caſe in ſhort is but this; 0 
balk. x49. John Tomlinſon ſeiſed in fee of the land in queſtion, devil * 
- _ = the premiſſes to his wife Margaret for her life, and then ux 
2 Eq. Ca, Av" at her diſpoſal, provided it be to any of his children, if lay hy 
on 4 = 5 if not, to any of his kindred that his wife ſhall pleaſe, for 
vile to A. the 
— wife for life, and then to be at her difpoſal, provided it be to any of his children, gim's po 
eſtote for life, with a power to diſpoſe of the fre. And where ſuch ceviſee with an after us 
huſband did by leaſe and releaſe, and fine, convey the premiſſes to a truſtee and his heirs, te et 
of the wife for life, without impeachment of waſte; remaindei to her daughter by her firſt d 
band, and the heirs of her body, remainder to the ſon by ber firſt huſband and his hrirs ; th eal 
© gudyed a good execution of the power. 
The teſtator dies leaving iſſue 7/illiam and Hier; 1B 'it 
garet the teſtator's widow marries one Simeon Si ſen, her ſccom 4% 
| huſband, and they two, by indentures of leaſe and releale, . a 


oiting the teſtator's will, grant the premiſes un worry 


* 
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caſters and their heirs, to the uſe of Margaret herſelf for her 


5 . 
+ life, ſans waſte 3 remainder to the wiſe of He/er, the teftator's 
1 daughter, and the heirs of her body, remainder to the uſe of 


Malliam the teſtator's ſon and his heirs. In the deed of re- 
eaſe there is a covenant, that this Sion, and Margaret his 
wiſe, ſhould levy a fine of the premiſſes to the uſes above 
mentioned, which fine was accordingly levied. 


4 And the only queſtion is, whether this leaſe and releaſe, and 
2 fine, paſs a good eſtate to Heſter, and the heirs of her body, 
Th expeCtant upon her mother's death ? if fo, then ſhe being dead, 


Naber Carliſle, the heir of her body, and leſſor of the plaintiff, 
has 2 good title. And I humbly take it, here is a good eſtate 
conveyed to Heer, and the heirs of her body, 


In this cafe I ſhall only make two points, 1, What eſtate 


ſee-ſimple, or only an eſtate for life, with a power to diſpoſe of 
the fee to any of her firſt huſband's children, or kindred ? 
$:c-ndly, Admitting that Margaret has but an eſtate for her 
liſe by the will, with a power to diſpoſe of the premiſſes to any 
of her firſt huſband's children, c. whether ſhe has well exe. 
tuted this power, in reſpect of her being, at that time, under 
corerture with her ſecond huſband, and (which is the chief 
queſtion) in reſpeCt of the improper conveyance which ſhe has 
made uſe of for this purpoſe. And, with ſubmiſſion, I take it; 
that the declaring or limiting the uſe by the releaſe to Hefter 
and the heirs of her body, expectant upon her mother's death, 
'5 a good appointment, and a good execution of the power. 


As to the firſt queſtion, I would beg leave to put it as a 
ſhort caſe : A man ſeiſed in fee, deviſes his lands to his wife 
for her life, and then to be at her diſpoſal, provided ſhe dif- 
poles of the premiſſes to any of his children z | 

The queſtion is, what eſtate the wiſe has by the will in this 
eaſe ? 55 
And I think it might be reaſonably inſiſted, that by this de- 
viſe of the land to the wife fot her life, and then to be at her 
pal, (he has a fee- ſimple. | 


And that the following words [provided fhe diſpoſes of the 


premulles to any of the teſtator's children, ] annex a condition 
fo 


* 


paſſes by this will to Margaret the teſtator's wife, whether a 
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| land, this only gives a power, and no eſtate, to my executors, 


[ 152 J 


- Weſton and Walſh juſtices, that the wife had a fee-ſimpic; * 
ir 


en,] being in a will, make the fee-ſimple deviſed cond: 
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to this fee, and make it a conditional fee- ſimple, to be void, i 
the wife does not diſpoſe of the premiſſes to ſome or one of her 
firſt huſband's children. 


As to the former words, if they were only thus, 7 dew y 
lands to my wife, and to be at her diſpoſal, there could be ns 
queſtion, but this would be a fee- ſimple. 


A deviſe of lands to one, to give and to fell, is a fee. imp 
1 Infl. 9. b. 1 Roll. Abr. 832. (J.] The power of difpoting 
and the power of ſelling, are the bagges of abſolute owner 
ſhip; and therefore, where lands are deviſed to any one with 
theſe powers, the deviſce has an abſolute ownerſhip, and tk: 
is a fee · ſimple. 


It is true, that in this caſe, if there were not a deviſe of the 
lands to the wiſe, but only a deviſe that the wife might di. 
poſe of the land, this might give the wife a power only, nl 
not an intereſt ; like a deviſe that my executors ſhall ſell ny 


But if I deviſe my land to my executors to ſell, this paſs 
an eſtate to my executors, and that eſtate is a fee-ſimple, 
1 Inf. 113. 4. So in the principal caſe, the deviſe being d 
the land itſelf to the wife, and to be at her diſpoſal, theſe words 
if they went no farther, would paſs a fee-ſimple to the wite, 


But it is very true, here are afterwards reſtraining words in 
the will; which ſay, I give my lands to my wife for life, al 
then to be at her diſpoſal, provided He diſpoſe of the premiſſes tu on 
of my children ; which latter words, as I take it, annex a cots 
dition to this fee, and ſubject it to a forfeiture, if ſhe does not 
diſpoſe of the premiſles to fome or one of her firft huſbands 
children; . 


I ſhall beg leave to mention two eaſes; wherein are the lie 
reſtrictive words with the principal caſe, and go a great Wi 
in proving it to be a fec- ſimple. ma 

In Daliſon 58. (anonymous caſe,) A man by his will derile 


land to his wife, to diſpoſe and employ it upon  herſclf as 
her ſon, at her will and pleafurez and held by Dye C. þ 


— Fay — „ 


but yet the words L employ the premiſſei upon herſelf and p 
0 


oulfy 
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only, ſo that if the wife ſhould alien to a ſtranger, it would be TIM. 
a ſorfciture. | 

80 in the principal caſe, where the deviſe is of the lands to 
the wife to be at her diſpaſal, provided ſhe diſpoſes of the ſame 
to any of his children, &c. the former words make a fee- 


ſimple, and the latter words reſtrain them to a conditional 
ſce, that the wife ſhall not alien from the firſt huſband's chil- 


dren, Se. 


The other caſe is the caſe of Daniel and Ubley, reported 
1 Jones 137, Latch 39. 134. Ney 80. Bendl. 178. Where 
4 man deviſes his lands to his wife to diſpoſe at her will and 
pleaſure, and to give to ſuch of my ſons as ſhe thinks bet; and by 
Crew C. J. Whitleck and Doderidge, againſt Jones J. it is re- f 
ſolved, the wife had a fee - ſimple in point of intereſt, and not a 1 153 ] 
bare power only to diſpoſe of the fee ſimple, Which caſe 
comes very near our caſe, Es 


I muſt agree, there is this, and this only difference, between 
the principal caſe and theſe two which I have cited ; via. that · 
in the principal caſe now before the court, the will gives an 
expreſs eſtate for life to the wife, and afterwards the pre- 
miles are to be at her diſpoſal. 


But in the caſes cited, no expreſs eſtate for life is given to 
the deviſe, only a deviſe of the lands to the wife in general, 
and ſhe to diſpoſe of them as ſhe ſhall think fit ; how far, this 
difference may weigh with your Lordſhip, I ſubmit. If by the 
deviſe of the lands to the wife to be at her diſpoſal, a fee-fim- 
ple paſſes, (as is plain from theſe authorities which I have 
cited), then a deviſe to the wife to be at her diſpoſal, is equi- 
ralent to a deviſe to the wife and her heirs. 


And if fo, then I ſubmit to your Lordſhip, whether it is not 
the ſame, as if the deviſe were to the wife for her life, re- 
mainder to her and her heirs, which would be a plain ſee- 
limple ; and if it be a fee-ſimple in the wife, then ſhe and her 
ſocond huſband (Si afterwards joining in the leaſe and re- 
leaſe, and fine to the truſtes, to the uſe of herſelf for life, with 
remainder to the uſe of her huſband's daughter Hefer, and tha 
keirs of her body, this paſſes a plain eſtate-tail to Hsfter. 


Vor. I, K And 
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's) Vide ante 
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And then the wife and the daughter Hefer being both 
„Dienten. dead, her ſon Robert Carliſle, the leſſor of the plaintiff, has au 


undoubted title. 


But, my Lord, I muſt admit there are two caſes that are ex. 
preſs authorities that the wife in the principal caſe has but an 
eſtate for life, with a power to diſpoſe of the fee; and that 
theſe two caſes do make this very difference, viz, where 
lands are deviſed to one generally, and to be at his diſpoſal, 
this is a fee in the deviſee ; but where lands are deviſed to one 
expreſsly for life, and afterwards to be at the deviſee's diſpoſal, 
(which is the caſe before your Lordſhip, ) in this caſe only an 
eſtate for life paſſes to the deviſee, with a bare power to dif. 
pole of the fee; for that (as it is ſaid) words of implication 
ſhall not merge or deltroy an (a) expreſs eſtate for life, 


Theſe caſes are one of them in 3 Les. 71. (anonymen caſe,) 
where A. ſeiſed in fee deviſes his lands to his wife for life, and 
after her death ſhe to give the ſame to whom ſhe will, and 
ſhe by deed grants the reverſion to a ſtranger in fee; reſolved 


by the judges, that the wife had but an eſtate for life, with 
a power to diſpoſe of the reverſion in fee; for an expreſs eſtate 


for life being given to the wife, ſhe ſhall not, by implication, 
have any further eſtate, but only a power to diſpoſe of the fee; 
but if an expreſs eſtate for life had not been given to the wiſe, 
then the other words, [to give to whom ſhe pleaſes, ] would 
have veſted in her the eſtate in fee, and not a bare power 


only. 


The other caſe is in 1 Med. 189. Liefe verſus Salting few 
reported ſhortly in 2 Leu. 104. by the name of Sir Richard 
Saltonſtall"s cafe, and in Carter 232. Where one deviſed lands 
to his wife for life, and that the ſhould diſpoſe of them to 
ſuch of the teſtator's children as ſhe ſhould think fit ; and by 
Wyndham, Ellis and Atkins, juſtices, againſt Vaughan C.]. 
the wife is adjudged to be tenant for life, with a power to 
diſpoſe of the fee to any of her huſband's children. And here 
in 1 Mod. the ſame difference is taken, viz. where an expreſs 
eſtate for life is deviſed to the wife, there the ſubſequent words 
will only give a power, and not an eſtate, to merge and de- 
{troy the expreſs limitation for life, Indeed C. J. Faughan is 
ſingular in his opinion in this caſe, by holding, that by theſe 


words 
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words the wife had a power of diſpoſing of an eſtate for life 
only to the children; but the other three judges were againſt 
him, conceiving that a power by will to diſpoſe of lands, or to 
{ell lands, equally enables the deviſee to paſs the fee-ſimple; I 
ſhall therefore admit, upon the foot of theſe two authorities, 
that an expreſs eſtate for life being deviſed to the wife, ſhe has 
not an eſtate in ſee, hut an eſtate for life only, and a bare power 
to diſpoſe of the fee. 

And then, taking it that the teſtator's wife in this caſe has 
but an eſtate for her life, with a power only of diſpoſing of the 
fee to any of her firſt huſband's children, c. The next 
queſtion is, whether the wife marrying again with Simon Siſor: 
her ſecond huſband, this, during her coverture, does not ſuſ- 
pend her power of diſpoſing of the fee to any of her firft 
huſband's children ? 


And as to this point, it ſeems very plain, that her ſubſe= 
quent marriage is no ſuſpenſion of her power, becauſe, when- 
ever ſhe executes the power, by diſpoſing of the premiſſes to 
any of her firſt huſband's children, ſuch child, or appointee, 
is not in under her, but by the will of her firſt huſband. 


That this ſubſequent marriage is no ſuſpenſion of the 
power, is expreſsly reſolved in the caſe which I have men- 
tioned of Daniel and Ubley in 1 Fo. 137. Ney 80. And 
there we may ſee a ſtronger caſe mentioned, which is, lands 
are deviſed to a woman, on condition that ſhe ſhould convey 
to J. S. and ſhe afterwards marries yet tis held that the wo- 
man, even during her coverture, may (to prevent the breach 
of the condition) make a feoffment to J. S. tho" in that caſe, 
the eſtate and intereſt paſſes from the feme coverte ; and there 
the feme coverte's feoffment is reſembled to the caſe, where one 
grants an eſtate-tail to A. with remainder to B. in fee, on 
condition that A. the tenant in tail ſhould grant a rent in. fee 
to a third perſon; and reſolved that the tenant in tail may 
grant this rent, which when granted, ſhall bind both the iſſue 
in tail, and the remainder-man, becauſe it is to ſave the eſtate 
from being forfeited ; ſo to prevent the breach of the condi- 
tion, a feme coverte ſhall be enabled to make a feoffment. 


I ſhall only mention one caſe more on this head, and that 
, one much {tronger than the principal caſe, and which is 
K 2 ptetty 
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— OG pretty often mentioned in the books, 'tis in 1 RalPs Ar. 320. 
v. Dion ron. , 
Vl. 10. 10 H. 7. 20. G 11. 112. 42. One ſeiſed in fee. de. 
viſes that his wife ſhall ſel] his land, and dies, and che wit 
takes a ſecond huſband, and held, that the wife's power «/ 
in ſelling, is not only ſubſiſting, norwithſtanding her ſecond mar. 
= riage, but that ſhe may ſell the land even to her ſecond huſband. 


So that this ſeems extremely plain, that the wife's ſecond 
marriage does not hinder her from executing her power( 1). 


And now I am come to what I take to be the principal 

queſtion in the caſe, and what (as I was informed) did chiefly 

[ 157 ) ſtick with the court, which is, whether theſe deeds of leaſe and 
releaſe did not amount to a good execution of the power ? 


And as to this, the caſe is, the teſtator's widow is tenant 
for life, with a bare power to diſpoſe of the premiſſes to a 
her firſt huſband's children, and the wife with a ſccond huſband 
grants the premiſſes by leaſe and releaſe to the uſe of herſelf 
for life, remainder to the uſe of Heſter her firt huſband's daugh- 
ter, and the heirs of her body. 


Whether this be a good execution of the power, is the 
queſtion ? | 


The objections againſt it have been, that this is a very ini- 
proper method of doing it, the parties rather conveying'an 
- eſtate as owners, than executing a power. 


Alſo it was objected by Mr. Lutwyche, (who argued for 

the plaintiff) that nothing by this conveyance is intended to 

4 paſs, but what ariſes by way of uſe out of the legal eſtate con- 

= veyed to the truſtecs, which being (at moſt) but an eſtate for 

the life of the teſtator's wife, is not "ſulficient Yo afford an 
eſlate-tail to Heer. + 


But, with ſubmiſſion, I ſhall endeavour to prove, both from 
the reaſon of the law, and alſo from authorities, (which as 1 
_ conceive come fully up to this point), that this indenture of 
releaſe is a very good appointment, and a very efteCtual eu- 
ecution of the power. 


- — * 
— . — 28 . = _ a 
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(1) Vide Harg. Co. Litt, 112. a. Cha. Rep. 377. & Term Rep. C. P. 
note 6. Compton v. Coliinſon, 2 Bro. 334. 9 
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It is an eſtabliſhed rule, that in the caſe of deeds as well as 
wills, regard is to be had to the incent of the parties, and that 
a deed ſhall never be laid aſide as void, if by any conſtruction 


it can be made good. 


The Lord Hebart in his Reports ! fol. 277.) takes notice, 
with due commendation to my lords the judges, that they are 
curious, and almoſt ſubtil, that they are afuti (as he terms it) 
to invent reaſons and means to help and aſſiſt the juſt intent 


of the parties. . 


And whereas it has been ſaid, that powers are to be taken 
ſtrictly, the execution of this power ſhall be taken favourably, 
in regard, in notion of law, it is part of the teſtator's will, and 
the appointee is in under the will, and therefore this deed of 
releaſe in this caſe, is intitled to the ſame favour, in the con- 
ſtruction of it, as is due to the will to which it refers. 


Now in the principal caſe it cannot be doubted, but that it 
was the plain and full intent of Margaret Sifſon the teſtator's 
wife, that after her death, her huſband's daughter Heber, by 
virtue of this deed of releaſe, ſhould be intitled to the premiſſes 
to her and the heirs of her body: this cannot be denied; and 
{7 writing, expreſſing ſuch the party's intent, amounts in law 
to a good appointment, and to a good execution of the power. 


"Tis true, where in an execution of a power the party is 
confined to obſerve any particular circumſtances, as that of 
atteiting a deed with ſuch and ſuch witneſſes, &c. thoſe cir- 
cumſtances (a) muſt be obſerved ; but where the party is left 
at liberty in that reſpect, and not confined to any particulars, 
but has (as in this caſe) a power in general to diſpoſe of the 
premiſſes to any of her huſband's children, any writing ſigned 
by the party, expreſſing the party's intent to diſpoſe of the 
premiſes to any of her huſband's children, is a good appoint- 
ment; and conſequently, this deed of releaſe plainly expreſſing 
an intent, that aſter her deceaſe, the daughter He/er ſhall have 
the premiſſes in tail, ſuch writing is a good appointment. 


Suppoſe the teſtator's wife had, by this deed of rele: ſe, ſaid 
no more than declared, that the premiſles, after her deceaſe, 
hould be to the uſe of Heer her firſt huſband's daughter and 
K 3 the 
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the heirs of her body, it could not have been doubted, but that 
this had been a good appointment, and a good execution of 
the power. And tis as plain, that by this deed of releaſe, 
the teſtator's wife ſays that, tho at the ſame time ſhe ſays a 
great deal more, She does indeed, by many words, grant the 
premiſſes to truſtees and their heirs, but this is declared to be 
to the uſe of herſelf for her life, and afterwards to the uſe of 
her huſband's daughter and the heirs of her body. 

Now this declaring of the uſe is alone ſufficient, this uſe is 
linited to the party herſelf; and ſurpluſage, even in ſpecial 
pleadings, nay even in indictments, will not hurt, much leſi 
in a conveyance. 

8o that rather than the deed ſhall be wholly void, ut res magir 
valeat quam pereat, the ſeveral clauſes of the deed, except what 


declare the uſe to Heſter after her mother's death, ſhall be te- 


jected, and that part ſhall ſtand and be a good appointment, and 


the clauſe limiting the uſe to the teſtator's wife ſant waſte ſhall 


be void. | | 

It has been objected, that by this leaſe and releaſe, it ſeems 
intended to be a conveyance from the parties rather as owners 
than by virtue of a power, and the rather, for that in this ca: 
the parties have ſome ownerſhip, I mean, an eftate for life in 


Margaret Sin the teſtator's wife, which her huſband and ſhe 


are capable of granting over, and that may be objected az 
ſufficient to ſatisfy the grant, N | 


Now *tis true, that where a man is owner of an eſtate, and 
is alſo enabled by virtue of a power to diſpoſe of this eſtate, 
and this man does grant or deviſe ſuch eſtate generally, this 
ſhall operate, upon his right of ownerſhip, and not by virtue 
of his power, as in 6 Co. 18. a. Sir Edward Cleere's caſe, Where 
a man makes a feoffment of his land to ſuch uſes, and for ſuch 
eſtates, as he ſhall by his will appoint, the feoffor ſtill conti- 
nues owner of this land, and if the feoffor makes his will, and, 
inſtead of limiting the uſes of this feoffment, does deviſe the 
land generally, the land, in this caſe, paſſes from the teſtator 


as owner, and not by virtue of the power, 


But 'tis as true, and proved by the ſame authority, that where 


one as owner of land is net able to grant the eſtate mentioned 
to 
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to be conveyed, but by virtue of the power he is able to grant w 
it, the grant in this caſe ſhall take effect by virtue of the power, v. DIGKT0>Ss 


and ſhall not operate upon the ownerſhip. : 


Therefore in our caſe, ſince the teſtator's wife Margaret 
could not, as owner, paſs the eſtate-tail to Hefler to commence 
from and after her own deceaſe, nor indeed had any ownerſhip 
for the ſupplying of that grant, it being to commence after her 
death, at which time her eſtate or intereſt (being for her life) 
determines; and ſince Margaret the teſtator's wife could, by 
virtue of her power, grant this eſtate to Heer; therefore the 
grant of this eſtate- tail ſhall take effect from her power, and 


not from any pretence of ownerſhip. (1) | 


It is ſettled in this caſe of Sir Edward Cleere, and in Scroope's 
caſe in 10 Co. 143.6. that tho! there be no recital of the 
power, yet if the grant cannot take it's effect without the [168 ] 
power, the grant ſhall operate upon the power, 


Much rather ſhall it be ſo in this cafe, where the very power, 
and the will that gave it, are both recited in the deed of re- 
leaſe, and where the recital of the power, is a plain demonſtra- 
tion, that this power was thought of, and in view, when the 
deed was- prepared, and that the only & and end of this 
deed (tho' drawn by an unkkilful hand) to execute ſuch 


power, 


Tis alſo objected, that in the leaſe and releaſe in the prin- 
cipal caſe, made by the teſtator's wife Margaret and her ſe- 
cond huſband, to truſtees and their heirs to the uſe of herſelf 
for life, with remainder to Hefter the teitator's daughter in 
tail, theſe uſes are intended to ariſe out of the eſtate of the 
truſtees, and if there be not a ſufficient eſtate conveyed to the 
truſtees for that purpoſe, no uſe can ariſe. 


Now as to this objection, 'tis true, that if the conveyance 
operates by virtue of the leaſe and releaſe, the uſes in ſuch 
caſe muſt ariſe out of the truſtces' eſtate ; but if the deed of 
releaſe operates as an appointment (as I apprehend it does), 
then the appointee is in under the will, and does no way derive 
his intereſt from the eſtate of the truſtees in the releaſe, 
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(1) Vide Andrews v. Emmett, 2 Bro. Cha. Rep. 297. | 
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And 'tis no objection, that the grantor intended that this 
conveyance ſhould operate by way of leaſe and releaſe, and not 
by virtue of the power as an appointment. 


For the chief, and primary intent of the 8 was, that 
the eſtate ſhould paſs to Heſter the cęſtuy que uſe of this deed of 
releaſe, and the court ſhall have more regard to this, than to 
the manner of paſſing, which is of leſs moment and left (it 
may be) to the contrivance of ſome ignorant ſcrivener, 


It is plain the chief intent of the parties is to paſs the eſtate; 
Conſequently, * 


The method, by which 'tis intended to paſs, ought to be 
only ſubſervient to the chief intent. 


And for this purpoſe in 3 Lev. 372. in the caſe of Oſuan 
verſus Sheafe, Mr. Juſtice Rovkeby cites the caſe of Saunders and 
Savile, cited alſo in 2 Lev. 213. and mentioned to be adjudged 
in Gm. Banc. Hil. anno 1655. Rot. 1578. where a man 
ſeiſed in fee of a rent, does by deed grant it to one that was 
his kinſman, and there is an attornment to the graut, but the 
attornment was made by one that was not a real tenant of the 
land, and therefore void : here, though the intent appeared, 
that the deed ſhould operate as a grant at common law with 
n attornment, yet ſince it could not paſs that way, it was 
adjudged that the grant being made to a relation, ſhould ope- 
rate as a covenant to ſtand ſeiſed. And many other cafes much 
of the ſame nature with this are there cited; 


As where a man by deed does give and grant lands to ano- 
ther, and a letter of attorney to make livery is indorſed upon 
the deed, but no livery happens to be made; yet if this grant 
be made to a relation, it ſhall operate as a covenant to ſtand 
ſciſcd, though the letter*of attorney indorſed on the deed for 
the making of livery, ſhews the plain intent of the deed, and 
of the parties thereto, to have been, that the land ſhould paſs 
in another manner, that is, by feoffment and livery. 


So though a general warranty b# contained in a deed 
whereby lands are granted to a man and his heirs, with a ge- 
neral warranty againſt all perſons whatſoever, and no livery, 
or a void livery is made; yet if this grant alſo be made to a 

relation 
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elation, it ſhall operate as a covenant to ſtand ſeiſed, though FS ara 


he inſerting the warranty ſhews the intent to have been, that 
the lands ſhould paſs by way of feoffment, in which caſe, the 
ſeoffee, if impleaded, might vouch upon the warranty; whereas 
it operating by way of uſe, and a covenant to ſtand ſeiſed, the 
grantee is in the , and cannot vouch, 4h yd; 


Upon all which caſes, Mr. Serjeant .Levinz makes an ob- 
ſervation very appoſite to the preſent caſe :. © That the judges, 
« of late times, have had a greater conſideration for the paſſing 
« of the eſtate which is the /ub/ance of the deed, than the man-. 
« wer bow which is the ſoadow,” 


All theſe caſes are very pertinent to the matter now in 
queſtion, and demonſtrate, that though in the preſent caſe, 
it might be the intent of the conveyance, that the premiſſes 
ſhould paſs by way of leaſe and releaſe, yet if they cannot paſs 
that way (as they really cannot) but may paſs by virtue of the 
power, and as an appointment, as they really may) they ſhall 
paſs by virtue of the power, and as an appointment, rather 
than the deed ſhall be void, 


If a deed, plainly intended to operate as a feoffment with 
livery, rather than be void, ſhall operate as a covenant to ſtand 


ſeiſedʒ 

If a deed, plainly deſigned to operate as a grant with an 
attornment, rather than be void, ſhall operate as a covenant 
to ſtand ſeiſed; (1) 


Why ſhall not, in the principal caſe, an indenture of releaſe, 
rather than be void, operate as an appointment ? 


In Mr. F. Fones's Reports 392. Snape verſus Turton, the 
caſe was, J. S. was ſeiſed in fee of lands and covenanted by 
indenture to levy a fine of the ſaid lands to the uſe of himſelf 
for his life, with remainder to the uſe of his ſons ſucceſſively 
in tail male, remainder to the uſe of the then Lord Leicefler 
in tail, remainder to the uſe of the Queen in fee; and in this 
indenture there was a proviſo, that if J. S. who made this ſet- 
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Teru inen tlement, ſhould grant or bargain and ſell his lands to any other 
v. Dien ron. perſon or to any other uſes, that then it ſhould be to thoſe uſes, 


J. S. who made this ſettlement, and reſerved to himſelf n 

1 eſtate for his life, leaſed the premiſſes for a year to A. and af. 

terwards by deed reciting the power, bargained and fold, and 
= granted the reverſion to another and his heirs, to which the 
leſſee for years attorn'd. / 


' Here, tho' there was an attornment to this grant, which 
_ ſhew'd plainly the intention of the party to paſs this reverſion 
17 as a common-law conveyance, by way of grant and attorn- 
ment; and though in this caſe the grantor had an eſtate for 
life, which might have paſſed by this grant, taking it as a grant 
with an attornment, and would have paſſed a deſcendible free. 
hold, and ſo might in ſome meaſure have ſatisfied the grant 
(whereas in our cafe the grantors, Margaret the teſtator: 
wife, and her ſecond huſband 8, had no eſtate at all in 
( 1650 them to ſatisfy the grant to Hefter the teſtator's daughter, 
that being of an uſe to commence after the mother's death, 

Wi and ſhe herſelf had but an eſtate for her liſe), 


Yet in this caſe in Jones it is adjudged, that the grant, not 
withſtanding the attornment, which ſhews it was intended ty 
be a common-law cenveyance, ſhould however operate upon 
the power, and be a good declaration of new uſes purſuantto 
the power, 


Now, this caſe comes fully up to our caſe, and differs only 
in being ſtronger ; the power, in both caſes, is accompanied 
with an eſtate for life ; and the grant with an attornment, is 
as improper a way to execute the power, in the caſe cited, as 
the leaſe and releaſe is, to execute the power, in the principal 
caſe; and that eaſe ſeems ſtronger than the principal caſe in 
this, as well as in the other reſpects which I have mentioned, 
in regard, by this conſtruction of the grant, (tho* with attorm- 
ment, to operate as an execution of the power,) the remainder 
in fee limited to the crown, of whoſe revenues, the law in all 
caſes, is particularly careful, is deveſted and barr'd. 


There was the caſe of Dyer verſus Auſter in 1 706. in this 
very point, which, tho' it was the opinion of one judge onlr, 
and at N Prius, yet it being before that great man your lor 
ſhip's 
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ſhip's immediate predeceſſor, I take it to be a conſiderable 
authority. 

In that caſe, a man had a power to appoint and ſettle a 
zointure on his wife; and he made a jointure on his wife by 
way of leaſe and releaſe, to the uſe of his wife for her life, for 
her jointure 3 which is directly our caſe. 


And C. J. Halt declared his opinion, that it was a good 
jointure z and the rather, becaufe the word [ſettle] was a ge- 
neral word, as to the manner of making the jointure, Now, 
in the principal caſe, we have as general a word; in our 
power it is, that the teſtator's wife might diſpoſe, The word 
[diſpoſe] is as general a word as the word [ſettle]; and if in 
that caſe, a leaſe and releaſe was à good appointment of a join- 
ture, then ſurely in the principal caſe, the leaſe and releaſe 
muſt alſo be a good appointment, and a good execution of the 
power, | 

It is true, in that caſe before C. J. Halt the counſel preſſed 
for a ſpecial verdict, and had it; but were ſo far diſcouraged 
by his lordſhip's opinion, that (as I underſtand) it was never 
argued, but the jointure continues to be enjoyed to this day 
under that informal appointment that now occurs in the prin- 
cipal caſe, 

There are many more caſes which I could cite on this head, 


But I ſhall trouble your Lordſhip with only two more; the 
firſt is that of Stapleton cited by C. J. Hale in 1 Vent. 228. in 
the caſe of King and Melling, and cited again by C. J. Hale in 
Raym, Rep. 239. by the name of Lady Haſting's caſe; which I 
take to be full in point. 


F Es s T8 


- -"” 


The caſe was, A. tenant for life with a power to make a 
jointure, remainder to B. in fee, A. covenants with a third 
perſon to ſtand ſeiſed to the uſe of his wife for her life, for her 
jointure; and adjudged a good execution of the power. And 
the reaſon given in that caſe is extremely applicable to ours, 
r. Ruands non valet quod age, valeat quantum valere poteſh. 


| Now the judgement in this laſt caſe is liable to all thoſe ob- 


jeckions, that can be made to me in the principal caſe. For 
inſtance, 
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inſtance, it is objected to me in the principal caſe, that the 
conveyance is intended to take effe&t by way of leaſe and re. 
leaſe, and not by virtue of the power; why in that caſe cited 
by C. J. Hale, the intention appears as fully, that the jointure 
ſhould take effect by way of covenant to ſtand ſeiſed, and no: 
by way of a power. 


Again it is objected, in the principal caſe, that it is intend. 
ed the uſe ſhould ariſe out of the eſtate conveyed by the leaf: 
and releaſe to the truſtees, which is not ſufficient for that 
purpoſe, 

The ſame objection recurs in the caſe cited by C. J. Hal; 
for there the uſe is expreſsly declared to arife out of the eſtate 
of the tenant for life ; he covenants to ſtand ſeiſed, and out of 
his ſeifin the uſe is to ariſe, and yet it is a good appointment 
of the jointure. 


It is true, that caſe alſo differs in being ſtronger than the 
principal caſe ; for in that caſe, there 1s no recital (1) of the 
power, as there is in this: 


And as in that caſe it was adjudged a good execution of the 
power, ſo (I hope) it ſhall be in this, 


Alſo in that caſe the court, in their reſolution, rejected the 
greateſt part of the deed, and regarded that part only that de. 
clared the uſe; 


And ſo (I hope) the court will do here, rather than the deed 
ſhall be taken to be wholly void. 


As to the fine, levied by the teſtator's wife and her ſecond 
huſband, it being after the leaſe and releaſe, the ſame cannot 
affect this caſe; in regard, before the levying the fine, the 
power is well executed by the deed of releaſe, that amounting 
to a good appointment, and the eſtate is veſted in Heer, and 
ſo the fine comes too late to do any hurt. 


„ 


(1) The recital of the power ſeems 1 Atk. 440. Ex parte Caſaveil, 1 Atk. 
material only, as ſhewing aclcar inten- 559. Counteſs of Roſcommon v. Ferdi, 


tion to execute it. Mallon v. Hutchin® 4 Bro. Parl. 
fon, 1 Ark. 55 


Ca. 523. Andres V. 
8. Prelert v. Morgan, Emmett, 2 Bro. Cha. Rep. 297. 


The? 
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Tho [ take it very plainly, that ſuppoſing there had been 
nothing in the indenture of releaſe, but a covenant to levy a 
ne to the uſe of the wife for life, with remainder to the uſe of 
Her the firſt huſband's daughter in tail, (as there is this cove- 
cenant in the deed) I ſay, if there had been nothing elſe in the 
1:ed, and a fine had been levied accordingly, (as there has 
teen in the principal caſe,) this had been a good execution 
of the power, according to the caſe of Herring and Brewn in 
1 Vent. 368, 371. Where the caſe was, one makes a ſettle- 
ment to the uſe of himſelf for life, with divers remainders over 
to ſeveral perſons iz ee, with power to revoke under his hand 
and ſeal atteſted by two or more credible witneſſes; the tenant 
for life levies a fine of the premiſſes, and by deed ſubſequent 
declares the uſe of this fine. 


. DU oO 


And in this ceaſe, i it was all along admitted, that if the deed 
declaring the uſe of the fine had been precedent to the fine, 
las it is in the principal caſe,) it had been a good execution of 
the power, and a good revocation. | 

L admit, in the caſe of Herring and Brown, the deed being, 
ſubſequent to the fine, it was adjudged in this court, that the 
fine was an extinguiſhment of the power; but in error brought 
of this judgment in the exchequer chamber, the ſame was re- 
rerſed; and reſolved, that the fine and deed (tho' ſubſequent) 
were but as one conveyance, and therefore were a good exe- 
cution of the power, a good revocation of the former uſes, and 
a good declaration of new ones, 


The other caſe is that of Mig ſen and Garrit, 2 Lev. 149. 
where 7. S. makes a ſettlement with a power to revoke the 
ules therein, and limit new uſes, by indenture ſealed in the 
preſence of three witneſſes. J. S. covenants by indentute 
fealed in the preſence of three witneſſes to levy a fine to other 
ules, and levies a fine accordingly: whereupon it was adjudged 
by C. J. Hale & Cur”, chat this was a good execution of the 
power, and a good revocation ; for tho” the deed of covenant 
tolevy the fine, would not, alone, make any revocation, for 
at it was not itſelf any conveyance, nor paſſed any uſe; and 
tho" the fine alone would make no revocation, that not being 
in indenture ſealed in the preſence of three witneſſes, yet both 


jointly made one conveyance, and amounted to a good revo- 
auen. 


80 
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ment was to take effect in poſſeſſion, (viz.) after the wit 


Chen] and [then] in caſe of limitation of eſtates, do ndt 
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So here the teſtator's wife being tenant for life, wit , 
power to diſpoſe of the premiſſes to any of her huſband' a 
dren, if ſhe had done no more than covenanted to levy a fine 
to the uſe of herſelf for life, remainder to the uſe of Hefter (one 
of the haſband's children) in tail, and had levied a fine accord. 
ingly (all which ſhe has done), ſuch covenant and fine would 
be as one conveyance, and this alone had been a good appoint 
ment, and a good execution of the power. 


Obj. The appointment ought to be of a fee-ſimple, wherey 
ſhe has appointed an eſtate-tail. 


Reſp. The power to diſpoſe of a fee-ſimple includes in it z 
power to diſpoſe of any leſſer eſtates. 


Okj. This diſpoſition by Margaret ſhould be by will, 14 
not by deed, the deviſe being to her for life, and then to bet 


her diſpoſal. 
Reſp. The word [then] ſignifies only when this appoint 


death. In the caſe in 3 Les. 71. where the deviſe was to the 
wife for her life, and after her death ſhe to diſpoſe as ſhe pleaſed, 
e. the words might well be intended of a will, and ther- 
fore that caſe was more liable to this objeCtion ; yet it vn 
adjudged ſhe might grant away the reverſion in her life-time, 
And in 3 Co. Beraften's caſe, tis adjudged, that the adverbs 


s = MWg ca =xt wo a A. cc a = 


make any thing neceſſary to precede the ſettling of them, any 
more; than where one lets lands for life, and after lefſee's de- 
ceaſe, then the remainder to J. S. this remainder will uc 


preſently. 


O5. The leaſe for a year, made by Margaret and her ſecond 
huſband, is a ſuſpenſion of the power. 


Reſp. "Tis not; the leaſe and releaſe being but as one con- 
veyance, and ſo in pleading (which is much more ſtrict) 3 
leaſe and releaſe will amount to a feoffment, and is taken 
notice of by the court as a common affurance : beſides, the 
power ſeems collateral, and not appendant to the eſtate, and 
ſo nor extinguiſhable, tho' by a feoffment. Thus in caſe of 


power to exccutors to — a ſeolfment made by them of the 
premillcs 
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miſſes, will not extinguiſh their power, but they may after- 
vards ſell notwithſtanding, 1 G. 111. 


Or if it be a power appendant to the freehold, as long as 
tat remains, the power remains alſo; and therefore, the lea- 
fog for a year will no more ſuſpend the power, than a leaſe 
for a year made by one jointenant will ſever the jointenancy : 
And in the caſe of Snape and Turton, in Mr, J. Fones's Reports 
392. tis expreſsly adjudged, that leaſing for a year did not 
_ ſuſpend the power of revocation, as to the reverſion and in- 


* ERR E 


heritance. 
ty Upon the whole : if it appears to be the plain intent of the 
parties, that the eſtate ſhould paſs to Heſter in tail, expectant 
an her mother's death, (as moſt evidently it does): if any 
n words in writing expreſling the intent, will amount to a good 


execution of the power, (as ſurely they will) : if theſe words 
in this releaſe be allowed ſufficiently to expreſs that intent, (as 
plainly they do); then, upon the authorities I have mentioned, 
which, (as I take it) come fully up to the point, this declaring 
of the uſe to Heſter by this releaſe in the principal caſe, is a 
good appointment to Heſter, and a good execution of the 
power z and had there been only a covenant in the deed of 
releaſe for the levying of a fine to theſe uſes, (tho' I have no 
manner of occaſion for this point), yet ſuch covenant, and the 
fine afterwards levied would have been a good appointment to 


Hefter. 
And therefore I pray, that the judgment given by my Lords 
the Judges in the Common Pleas may be affirmed, 


Porker C. J. With reſpect to the firſt queſtion, viz, what 
eſtate paſſes by the will to Margaret the teſtator's wife; we 
are all of opinion, ſhe has but an eſtate for life, with a power 
of diſpoſing of the inheritance. And as to this, the difterence 
is, where a power is given with a particular deſcription and 
limitation of the eſtare (as here), and where generally, as to 
executors to give or fell ; for in the former caſe, the eſtate 
limited being expreſs and certain, the power is a diſtinct gift, 
and comes in by way of addition ; but in the latter, the whole 


's general and indefinite ; and as the perſons intruſted are to 
convey 
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Tomrrxvon convey a fee, they muſt, conſequently, and by a neceſſary en. 
»D30879%- ſtruction, be ſuppoſed to have a fee themſelves (1). 
With regard to the other queſtion (viz.) the execution « 
the power, it is clearly our opinion, that this conveyance by 
way of leaſt and releaſe is an eſfectual, tho improper, execy. 
tion of the power (2). 
Wherefore the judgment in C B, muſt be affirmed, 


—_—_— 1 1 


(1), So, Maſtehue v. Maſte hae, Earl of Darlington v. Pultenty, Coup. 
Am. 750. *Y 28560. Sprange v. Barnard, 2 By. 

(2) Vide Dorer v. Thurland, poſt Cha. Rep. 585. — For the caſes, in 
2 vol. 506. Roſs v. Exver, 3 Atk. which the Courts of Equity will (up. 
156. Bramball v. Hall, Amb. 467. ply a fed ve execution of a power, 
Wright v. Englefield, Amb..468, and if ſupported by a valable, or meriteri. 
S. > by the name of Wright v. Lord ous conſideration, vide Tollett v. Tall, 
Cadogan, 6 Bro. Parl. Ca. 156. poſt. 2 vol. 489. * 


Rippen v. Dawding, Amb. 565. 


n * * 2 — — A 
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| DE 6. _ 
Term. S. Michaelis, 1911. 


Lingen verſus Sowray.. (1) Caſe 42. 

1 before marriage, the huſband agreed to add 2 
700/. to the wife's portion of 7000. and the ſecurities 

for theſe monies were aſſigned to truſtees, and agreed to be in- Chane 400. 
veſted in land, to be ſettled on the huſband for life, remainder ond. Chane. 
tothe wiſe for life, remainder to the firſt, &c. ſon in tail male, k. La. eps 
W Nen 
of the huſband. | 9 pl. 5+ 12 


The marriage afterwards takes effeQt and there ben 
iſue thereb / 

The huſband by will deviſes ſome lands to the wife ; che ref 
of bis real eflate in the county and city of York, and elſewhere in 
Great Britain, he deviſes to J. 8. alſo he gives his perſonal 


| eſtate, and all his ſecurities for monies, to his wife, whom he 


makes executrix, and dies, leaving many of the ſecurities re- 
maining unaltered ; but ſome of the' money had been put out 
upon other ſecurities, and was mentioned to be in truſt for the 
bukband, his executors and adminiſtrators. 1 


And the queſtion was, whether theſe fecurities, or * 1731 
them, paſſed as perſonal eſtate to the wife? 


It was objected, that tho' equity would inforce an execu- 
tion of agreements, yet the end and ſcope of theſe articles 
'were determined, ſave only as to the wife's life, (viz.) the 
huſband was dead, and there was no ifſue of the marriage, and 
the confideration, or indueement to this ſettlement looked 
no further, nor had any more extenſive views; that it could not 
de the deſign of the ſettlement to take care of, or provide for, 
diſtant or remote heirs. 


LO ä 3 


(1) This Rate of the caſe agrees with the Regitter's book, vide poſt. 2 vol. 


221, note C). 


Nor. I. | L | . And 
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thoſe ſecurities were perſonal eſtate, and muſt continue fo, til 


ſhould article for the purchaſe of the manor of D. which wa 
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And that if this money had been laid out in a 
yet ſtill it had been in the power of the huſband to deviſe the 
land purchaſed therewith ; for it would have been a veſtedre. 
mainder in fee in himſelf, and conſequently abſolutely at his 
diſpoſal, _ : 


The only queſtion then was, whether he intended to de- 
viſe it? 


Now it was more probable that he intended to paſs it under 
the denomination of perſenal than real eſtate ; for that, in fach 


actually inveſted in land; and by the deviſe of all his real eſtate 
in the city or county of York, or elſewhere in this kingdom, he 
muſt have alluded to /and, and ſomething cal. 


That it was not to be preſumed the teſtator, who was 
layman, took it, that the covenant altered the nature of the 
eſtate, and made that real, which before was; and in fat 
afterwards continued to be, perſonal eſtate 3 and in cafe of 
wills, the intent of the teſtator was the chief thing to be r- 
garded and inquired after, and ſurely, when the teſtator be- 
queathed all his perfonal eſtate, nay when hg-expreſsly deviſed 
all his ſecurities, theſe ſecurities in queſtion muſt be intended 
to paſs; or if this ſhould not be admitted in the latitude that 
was contended for, at leaſt it would hold as to ſuch of the ſe- 
curities, as had been altered, and taken, though in the names 
of the ſame truſtees, yet upon different try/ts. 


Mr. Vernon contra, inſiſted that equity, which inforced the 
execution of agreements, looked upon money agreed to be 
inveſted in land, as land; and on the other hand, conſidered 
land agreed to be ſold, as money; and therefore if a mat 


an eſtate in fee, for 5000/7. and die, though the 5000/. till u. 
veſted, would go to the executors, yet equity would inforce at 


execution of the articles, and then it ſhould go to the heit; f - 
if one ſeiſed of land in fee ſhould agree to ſell it, and ſhould x 5 
die before ſale, till ſold, it would be in fact a real eſtate, and 


ſuch, deſcend to the heir, but equity would inforce a ſale ac- 
cording to the agreement, by which it would become money, 


and go to the executor, , 
uu 


. 


7 T. YT Y © 3. 


De Term. S. Michaelis, 1711. 


Put there was ſtill more reaſon why money agreed bb 
veſted in land ſhould be taken as a real eſtate, in regard this 
was for the benefit of the heir, who was (a) favoured i in equity, 
beyond an executor or admi 


To which purpoſe he cited the caſe of (5) Mbitwict verſus 
Jermyn, at which Lord C. J. Hale aſſiſted, and the caſe of (c) 
Ketileby verſus Atzword, where uppn aracles to lay out money in 
a purchaſe, and the party dying before the execution of ſuch 
articles, the diſpute was betwixt-the heir and executor, and 
decreed for the heir ; he alſo cited Sir Jonathan Atkyns's caſe 
(d), as a ſtrong caſe in equity, in Lord Chancellor 's 
time, where upon marriage-articles it was agreed, that 1 500 /. 
of the huſband's money, and 1500/. of the wife's money, 
ſhould be laid out in a purchaſe of land, and ſettled upon the 
huſband ſor life, remainder to the wife for life, remainder to 
the iſue of the marriage, but was ſilent where it ſhould go 
ofterwards, in default of iſſue, and the huſband and wife dying 
without iſſue, te queſtion was, whether the executor of the 
huſband or the executor of the wife, or the heir of the huſ- 
band or the heir of the wife, ſhould have the benefit of theſe 
articles ? 

And decreed, that the articles making this money as land, 
it ſhould be taken to be real eſtate, and ſhould go to the heirs 
of the huſband, and not to the heirs of the wiſe; in regard 
that in the common way and uſage of conveyances and ſettle- 
ments, the remainder in fee was, in ſuch caſe, limited to the 
heirs of the huſband, 


[Sed quere, If the money was to be taken as land, it had not 
been reaſonable in this laſt caſe to let one half, (viz.) the 
vife's 1500/. or the land therewith to be purchaſed, go to the 
heir of the wife, and the other 15001. or the land therewith to 
be purchaſed, go to the heir of the huſband?] 


That this caſe of Atkins's was much ſtronger than the prin- 
cipal caſe: for in that, the uſes in the articles were all de- 
termined by the death of the huſband and wife without iflue ; 
and yet, when all the ends of the marriage articles were an- 
[wered, and at an end, it was decreed to be as land, and as 
real eſtate z whereas in the principal caſe, the wife being liv- 
ing, all the uſes in the marriage articles were not determined; 
fur the wife by the articles was to have the benefit of hom 
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Livon o. for her life, vis. to have the profits of the lands to be pur 
chaſed ſor her life; and it was ſaid, equity had gone further, 
by directing, where money had been decreed to be lad on 

. me Foo: in the purchaſe of lands i in fee, that (a) the wife ſhould har: 


to dower. 
t Bindon, where 
= 0X at Tl hc crom tance wm nets eta by han; and ante 110. (1) 


Lord Keeper : The articles have, in equity, changed the na 
ture of this money, and turned it, as it were, into land; and 
therefore, as to ſo much of the 1400 J. as is ſubſiſting upon 
the ſecurities on which it was originally placed, or on any other 
ſecurities, where no new truſts have been declared, it ought 
to be conſidered as real eſtate ; but as to the 250 J. of it which 
was called in by the teſtator, and afterwards placed out on 
ſecurities on a different truſt, that ſhall be taken to be perſonal 


eſtate ; a as there being no iſſue of the marriage, it 


was in the\power of the huſband to alter, and diſpoſe of it, 2 
againſt the heir at law, though not againſt his wife ; and thi 
placing it out upon different truſts I take to be an alteration of 
the nature of it, ſince the teſtator's declaring the truſt to his 
executors, ſeems tantamount with his having declared that i 
ſhould not go to his Feir. (2) 


On an appeal before Lord Cuper (Term Paſche 1715) this 
decree was affirmed. \ 


* 


12 


—_— —_ 
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t) So Cunningham v. Moody, 1 Vez. Guidet, 3 Atk. 254. Pultency v. Eat 
[ K of Darlington, 1 ro. Cha, Rep. 223, 


72) Vide Edwards v. Counteſs of Raſbligh v. Majer, 3 Bro. Cha, Rep. 
Warwick, poſt. 2 vol. 171. Guide! v. 99. 
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* . 
[ird Rockingham & a verſus Dr. Penrice 
& al”. 
+ Caſe 43 
IR James: Oxenden before marriage, and in conſideration Sir Joun Taz- 
of 10,000. portion, ſettled an eſtate upon his lady (the erde 
phintiff the Lord Rockingham's ſiſter) for her life for her join- Rolls, 


ture, with a power for himſelf to make leaſes at the uſual — =. 


Michee\mas 
__ 8 8 b day, and before 
lun · ſet. The heir or jointreſs, and not the executor, have the rent. . It the leſſor had 
died after ſun · ſet though before midoight ? If the tenant had paid the rent on the day, the payment 
had been good though the leſſor had died betore ſun · ſet ; but his exccutors to account for this to 


the jointreſs, &c. N. . 


Accordingly Sir James made leaſes purſuant to the power, 
of ſeveral parts of the land compriſed in this ſettlement, re- 
ſerving the rent at Lady-day and Michaelmas, and died upon 
Mchaelmas-day between three and four in the afternoon and 
before ſun-ſet. And one of theſe ſeveral leſſees, to whom the 
leaſes were made, paid his rent (being 18/7.) unto Sir James 
Oxenden in the morning of the ſaid Afichaelmas-day ; but the 
other tenants had not paid their rent, the arrears whereof came 
to about 500/, : 


Hereupon the ſole queſtion was, whether theſe arrears did 
belong to the defendants, the executors of Sir James Oxenden 
the leſſor, or to the jointreſs? | 


For the former it was inſiſted, that when Michae/mas-day 

„the rent was due on that day, and therefore, accord- 

ing to Clun's caſe 10 Co. 127. b. if on Michaelmas-day, being 

the rent day, the tenant pays the rent in the morning to the 

leſſor, who dies before noon, this payment, though volun- 

tary, is a good payment againſt all but the King; fo that it is 

not material that the payment was not compuliive, or that 

there was no remedy for it by debt or diſtreſs ; in regard it [ 178 ] 

appears by that book, that the payment, though voluntary, is | 

notwithſtanding good againſt the heir. And the caſe in 1 Sawn- 

ders 287. of Baſkerville verſus Mayo, was by the counſel de- 

med to be law, where it is ſaid to be the opinion of Hale 

C. J. that if one leaſes for years, rendring rent, and dies on 

the rent-day after ſun-ſet and before midnight, this rent ſhall 

to to the heir, and not to the executor, for that (as it is there 
L 3 2 ſaid) 


- 
on 
-* = — — o . 
"7 OR _ 
* - 


— ——— - 


= 5 


_ = — 


k 
? 
' 
} 
'S 
"1 
Ll 
7 
by 
' 
Ll 


178 De Term. S. Michaelis, 1711. 


Lo. Roecx1#6- ſaid) though a convenient time before ſun-ſet is the 

vj gg time to demand the rent, yet it is not due until © the eng of 
the day, videlicet, twelve of the clock at night,” which 
they objected was not law; fince at furtheſt, the rent was due 
from the tenant to the leſſor at ſun- ſet; for a convenient time 
before ſun · ſet, for the telling the money, was the time for the 
landlord to demand his rent; upon non-payment of which, the 
leaſe might be avoided, | 


But it would be abſurd to ſay, the leflee ſhould forfeit the 

leaſe for non-payment of the rent, before it was due; and a 

[ 179 ] caſe was cited betwixt * Bellaſis and Cole, at the aſſizes at 
8 Durham before Mr. Juſtice Tracy, where one granted a rent - 

rent cherge for charge for lite, payable” at Lady-day and Miehaelmas ; the 

ite, H. dean, grantee died on Michaclmas-day after ſun-ſet; and the queſ- 


every I. o y -day 

and Michaelmas; f 

gran tee dies on Michaclmas-day after ſun ſet, and before twelve at night, yet adjudged he fuld 
pay the arrears to the executor of the grantee, in regard the grantee lived till ſun- ſet, which wat 
the legal time to demand it, and it cannot be demanded till due, eſpecially to make a forfeiture 
of the leaſe, &c. Secus if the grantee had died on Michaelmas-day and before ſun-ſet. 


f es 


* The foliowing note was communicated to me by Mr. Juſtice Tracy. 


Southern v. Bellafis, In ejectment. This was made a caſe upon a trial before 
judge Tracy, 19 Apr. 13 UV. 3. By deed and fine a term of 500 =_ of the te. 
nements in queſtion is created to the leſſors of the plaintiff for ſecuring an an. 
nuity of 500/. fer ann. and all arrears thereof, payable to Sir Raiph Cole durin 
his life, and after his deceaſe for ſecuring an annuity of 200/. per annum, and a! 
arrears thereof, payable to the Lady Cole for her life, granted prout the deed, in 
ſuch manner and with ſuch remedies prout the deed. Sir Ralph Cole died, and 
all the arrcars of rent due in his life-time were paid, and the Lady Cole ſurvived 
him. Afterwards the Lady Cole died, viz. on Michae/mas- day 1704, at nine of 
the clock at night, being the firſt day of payment after Sir Ralih Cole's death, 
and the plaintiff is her adminiſtrator. The ſole queſtion is, whether the term be 
void without payment of this quarter's rent, or whether this quarter's rent te- 
mains due to Lady Cole, fo as to intitle her adminiltratar thereto within the con- 
ſtruction of this deed ? 
Rich. Wyn. pro Qui. 
The. Parker pro Dift. 


I am of opinion that this money was due when by law it ought to be paid; 
therefore, ſince the Lady Cale lived beyond ſun- ſet, which was the time when 
the money was demandable, and to be paid by the tenant upon pain of forteit- 
ing his leaſe, [ think the money was due to her, and ought to be paid to her, 
and that her adminiſtrator is iutitled to the ſame, 

Jan. 18. 1706. Rob. Trac. 


Nete, J. Tracy told me that he adviſed with Lord C. J. Heli at his chambers, 
and that, upon view of the ſeveral authorities relating to this point, his Lordihip 
was of the lame opinidn. a 


tion 


De Term. 8. Michaelis, 1711. 


ton was, whether the executor of the grantee ſhould have the 
rent? And for that the grantee lived until after ſun-ſet, which 
was the legal time for demanding the rent, though he died 
before twelve of the clock at night, yet it was held by that 
judge, that this rent ſhould go to the executor. Beſides, it 
was obſerved, that according to the other conſtruction, if the 
jointrels, in the preſent caſe, ſhould live but one ha/f-year after 
the death of the huſband, ſhe might have a whole year's rent, 
which would be unreaſonable, 


But on the other ſide it was argued, and ſolemnly decreed 
by the Maſter of theRolls, that the leſſor, in the principal caſe, 
dying before ſun-ſet, and there being no remedy for the leſſor 
zgainſt the leſſee, before his [the leſſor's] death, to compel 
the payment of this half-year's rent; and upon the authority 
of Qun's caſe, the half-year's rent reſerved payable at Michael- 
mas, ſhould, upon the death of the leſſor before ſun-ſet, go to 
the jointreſs, who then had the reverſion ; 


But that as to the 18/, rent paid by one of the tenants to 
the leſſor upon Michae/mas-day in the morning, this was a 
good payment as to the leſſee the tenant, and he ſhould not 
be compelled to pay the ſame over again; but that the execu- 
tors of Sir James, that received this half-year's rent, ſhould 
pay and account for the ſame unto Lady Oxenden the jointreſs, 


| 2, As to the laſt point; for if the 18 J. rent was a good 
payment at law, (as certainly it was, according to C/un's caſe} 
why muſt it not be ſo in equity? 


See the caſe of Lord Strafford verſus Lady (a) Wentworth, 
where Sir Henry Johnſon tenant for life, remainder to his wife 
Lady Wentworth for life, made a leaſe at will rendering rent; 
and died on Michaelmas-day betwixt three and four in the aſter- 
noon, and before ſun- ſet; and Lord Strafford, as adminiſtrator 
to dir Henry Johnſen claiming the rent, 


Lerd Chancellor Macclesfield held Lord Strafford well intitled 
thereto ; and cited the above mentioned caſe of Cle verſus 
Bellaſcs, and ſaid, there was a diverſity betwixt a rent incident 
to a reverſion that muſt go ſomewhere, (5) (if not to the ex- 
ccutor, then to the heir) and where the rent was to go no 

| ; L 4 whercy 
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(a) Precedents 
in Chanc. 555. 
Where leflor 
reſerves a rent, 
and dies on the 
rent day about 
twelve at noon, . 
if the leaſe mut 
determine bytiis 
acath, the rent, 
rather than be 
loſt, ſhall g+70 
his execu's $. 
Cont' if the 
leaſe is to here 

a continuance, 
(hb) Vide poſt 
392. Jennec v. | 
Myrgan, 
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1. Roextn®- where, unleſs to the executor z in the latter caſe, if the leſs 
NA es lived to the beginning of that day, at which time, a volun, 
tary payment of the rent might be made, this would be ſuf. 
cient to intitle the executor or adminiſtrator to the rent, n. 
ther than that it ſhould be loſt ; for it would be ſtrange, if 
the tenant ſhould pay the rent to none; and as that caſe 
was, the perſon in remainder (viz. the jointreſs) could hae 
no pretence to the rent, it being a leaſe at will, and conſe, 
quently ſuch as could have no continuance with reſpect tg 
her. 
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* Vide the aft of the 11th C. 2. for the more effeftyal ſecuring the payment 
of rents, and preventing frauds by tenants, 
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Mitchel verſus Reynolds, 


EBT upon a bond, The defendant prayed Oyer of 
the condition, which recited, that whereas the de- 
ſendant had aſſigned to the plaintiff a leaſe of a meſſuage and 
bakehouſe in Liquorpond Street, in the pariſh of St, Andrew's 
Halbern, for the term of five years: now if the defendant 
ſhould not exerciſe the trade of a baker within that pariſh, 
during the ſaid term, or, in caſe he did, ſhould within three 
days aſter proof thereof made, pay to the plaintiff the ſum of 
fifty pounds, then the ſaid obligation to be void. Quibus leffis 
&s auditis, he pleade, that he was a baker by trade, that he 
had ſerved an apprenticeſhip to it, ratione cujus the ſaid hond 
was void in law, per quod he did trade, prout ei bene licuit. 
Whereupon the plaintiff demurred in law. 


And now, after this matter had been ſeveral times argued 
at the bar, Parker, C. J. delivered the reſolution of the court. 


The general queſtion upon this record is, whether this bond, 
being made in reſtraint of trade, be good? 

And we are all of opinion, that a ſpecial conſideration be- 
ing ſet forth in the condition, which ſhews it was reaſonable 
for the parties to enter into it, the ſame is good; and that 
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Caſe 44. 


10 Mod. 27. 
85. 130. 

Fort. 296. 
Reſolution of 
the court of 

B. R. 

A bond or pro- 
miſe to reftraig 
oneſelf from 
trading in a 
particular place, 
if made upon a 
reaſonable con- 
fAlderation, is 
good. Secus if it 
be on no reaſon. 
able conſidera- 
tion, or to re- 
ſtrain a min 
from tradi 

at all, "IR 
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the true diſtinction of this caſe is, not between promiſes and | 


bonds, but between contracts with and without conſideration ; 
and that wherever a ſufficient conſideration appears to make 
t a proper and an uſeful contract, and ſuch as cannot be ſet 
ade without injury to a fair contractor, it ought to be main- 
taned ; but with this conſtant diverſity, viz. where the re- 
ſtraint is general not to exerciſe a trade throughbut the king- 
dom, and where it is limited to a particular place; for the 
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former of theſe muſt be void, being of no benefit to either 
party, and only oppreſſive, as ſhall be ſhewn by and by, 

The reſolutions of the books upon theſe contracts ſ 
to diſagree, I will endeavour to ſtate the law upon this head, 
and to reconcile the jarring opinions; in order — I 
ſhall proceed in the following method. 


J, Give a general view of the caſes relating to the reſtraint 
of trade. 
2dly, Make ſome obſervations from "LR 


3dly, Shew the reaſons of the — which are to he 
ſound in theſe caſes ; and 

4thly, Apply the whole to the caſe at bar. 

As to the caſes, they are either firſt, of involuntary con- 
tracts, againſt, or without, a man's own conſent ; or ſecondly, 
of voluntary reſtraints by agreement of the parties. 

Involuntary reſtraints may be reduced under theſe heads. 


J, Grants or charters from the crown. 
2dly, Cuſtoms. 
3dly, By-laws. 
Grants or charters from the crown may be, 


1/, A new charter of incorporation to trade generally, er- 
clufive of all others, and this is void. 8 Co. 121. 


2dly, A grant to particular perſons for the fole exerciſe of 
any known trade; and this is void, becauſe it is a monopoly, 
and ayainſt the policy of the common law, and contrary to 
Mogul Charta. 11 G. 84. 


3dly, A grant of the ſole uſe of a new invented art, and t is 
is good, being indulged for the incouragement of _— 
but this is tied up by the ſtatute of 21 Jac. 1. cap. 3. ect. C. to 
the term of fourteen years; for after that time it is preſum*d 
to be a known trade, and to have ſpread itſelf among the 
people, 

Reftraints by cuſtom are of three ſorts. 

1//, Such as are for the benefit of ſome particular perſons, 
who are aliedged to uſe a trade for the advantage of a com- 
munity, which are good. 8 Co. 125. Cro. Elia. 803. 1.1" 


142. Mich. 22 H. 6. 14. 2 Bulft. 195. 1 Roll. Aör. 561 
26) 


* 


. 
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20% For the benefit of a community of perſons who are 
not alledged, but ſuppoſed to uſe the trade, in order to exclude 
foreigners. Dyer 279. 6. V. Jenes 162, 8 Co. 121, 11 Co. 
52. Carter 68. 114, held good. | 

30% A cuſtom may be good to reſtrain a trade in a parti- 
eular place, though none are either ſuppoſed or alledged to uſe 
it; as in the caſe of Rippon. Regiſter 105, 106. 

Reſtraints of trade by by-laws are theſe ſeveral ways. 


1f, To exclude foreigners ; and this is good, if only to en- 


force a precedent cuſtom by a penalty. Carter 08. 114. 8 G. 
125. (1) But where there is no precedent cuſtom, ſuch by- 
law is void. 1 Rell. Abr. 364. Hob. 210. 1 Bull, 11. 3 Keb. 
808. (2) But the caſe in Keble is miſreported z for there the 
defendants did not $lead a cuſtom to exclude foreigners, but 
only generally to make by-laws, which was the ground of the 
reſolution in that caſe, | 

2dly, All by-laws made to cramp trade in general, are void, 
Mer 576. 2 Infl, 47. 1 Bu. 11. 

zh, By-laws made to reſtrain trade, in order to the better 
government and regulation of it, are good, in ſome caſes, (3) 
(viz.) if they are for the benefit of the place, and to avoid 
public inconveniences, nuſances, &c, Or for the advantage of 
the trade, and improvement of the commodity. Sid. 284. Raym. 
288, 2 Keb. 27. 873, and 5 G. 62. b, which laſt is upon the 
by-law for bringing all broad-cloth to Blackwell-Hall, there 
to be viewed and marked, and to pay a penny per piece for 
marking: this was held a reaſonable by-law ; and indeed it 
ſeems to be only a fixing of the market; for one end of all 
markets is, that the commodity may be ie wed; but then 
they muſt not make people pay unreaſonably for the liberty of 
trading there. 


In 2 Keb. zog. the caſe is upon a by-law for reſtraining 
filk-throwſters from uſing more than ſuch a certain number of 
ſpindles, and there the by-law would have been good, if the 
reaſons given for it had been true, 
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. 


(1) Wolley v. Idle, 4 Burr. 1951. (3) Wannell v. Chamber of the city of 
(2) Vide Harriſon v. Godman, 1 Londen.” 1 Stra. 675. The King v. 


Burr, 12. Hefeth v. Braddock, 3 Burr, Harriſon, 3 Burr. 1323. 


1556. | Bartrum, Cowp. 269. 
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Voluntary reſtraints by agreement of che parties, are eie, 

J, General, or | 

200, Particular, as to places or perſons. 

General reſtraints are all void, whether by bond, covenant, 
or promiſe, Cc. with or without conſideration, and whether 
it be of the party's own trade, or not. Gro. Fac. 596. 2 Buy, 
136. Allen 67, 

Particular reſtraints are either, I½, without conſideration, 
all which are void by what fort of contract ſoever created. 
2 H. 5. 5. Mor 115. 242. 2 Leon. 210. Cro. Eliz. $11, 
Ny 98. Owen 143. 2 Keb. 377. March 191. Show, 2. 
(not well reported) 2 Sawnd. 155. 

Or 2dly, particular reſtraints are with conſideration, 


Where a contract for reſtraint of trade appears to be made 
upon a good and adequate confideration, fo as to make it 2 
proper and uſeful contract, it is good. 2 BA. 136. Rogers 
verſus Parry. Though that caſe is wrong reported, as appears 
by the roll which I have cauſed to be ſearched, it is B. R. 
Trin. 11 Jac. 1. Ret. 223, And the reſolution of the judges 
was not grounded upon it's being a particular reſtraint, but 
upon it's being a particular reſtraint with a conſideration, and 
the ſtreſs lies on the words, as the caſe is here, though, as 
they ſtand i in the book, they do not ſeem material, My g8, 
MW. FJenes, 13 Cro. Fac. 596, In that caſe, all the reaſons 
are clcarly ſtated, and, indeed, all the books, when carefully 
examined, ſeem to concur in the diſtinction of reſtraints ge. 
neral, and reſtraints particular, and with or without confide- 
ration, which ſtands upon very good foundation ; Valenti mn 
fit injuriaz a man may, upon a valuable conſideration, by his 
own conſent, and for his own profit, give over his trade; and 
part with it to another in a particular place. 

Palm. 172. Bragg verſus Stanner, The entering upon the 
trade, and not whether the right of action accrued by bond, 
promiſe or covenant, was the conſideration in that caſe, 

Vide March's Rep. 77. but more particularly Allen's 67. 
where there is a very remarkable caſe, which lays down this 
diſtinction, and puts it upon the conſideration and reaſon of 


the thing. 
Sccendly 


WE: 
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Secondly, I come now t> make 2 obſervations that may 
te uſeful in the underſtanding of theſe caſes. And they are, 


if, That to obtain the ſole excerciſe of any known trade 
throughout England, is a compleat monopoly, and againſt the 
policy of the law. 

24h, That when reſtrained to particular places or perſons, 
(if lawfully and fairly obtained) the ſame is not a monopoly. 

34h, That ſince theſe reſtraints may be by cuſtom, s 


cuſtom muſt have a good foundation, therefore the thing is 
not abſolutely, and in itſelf, unlawful. 


athly, That it is lawful upon good conſideration, for a man 
to part with his trade. 

5thly, That ſince actions upon the caſe are actions injuri- 
aum, it has been always held, that ſuch actions will lye for a 
man's uſing a trade contrary to cuſtom, or his own agreement; 
for there he uſes it injuriouſly. 


6:hly, That where the law allows a reſtraint of trade, it is 
not unlawful to enforce it with a penalty. 


7thly, That no man can cout ract not to uſe his trade at all. 
8:bly, That a particular reſtraint is not good without juſt 
reaſon and conſideration. 


Thirdly, 1 propoſed to give the reaſons of the differences 
which we find in the caſes; and this I will do, 


V, With reſpe& to involuntary reſtraints, and 
2dly, With regard to ſuch reſtraints as are voluntary, 


As to involuntary reſtraints, the firſt reaſon why ſuch of 
theſe, as are created by grants and charters from the Crown 
and by-laws, generally are void, is drawn from the incou- 
ragement which the law gives to trade and honeſt induſtry, 
and that they are contrary to the liberty of the ſubject. 


2dly, Another reaſon is drawn from Magna Charta, which 
is infringed by theſe acts of power; that ſtatute ſays, mullus 
liber homo, &c. di Niſctur de libero tenemento vel libertatibus, vel 
liberis conſuetudinibus ſuis, &c, and theſe words have been always 
taken to extend to freedom of trade. 


But 
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— But none of the caſes of cuſtoms, by-laws to enforce ſleſe 
TNOL DS. 
cuſtoms, and patents for the ſole uſe of a new invented ar, 
are within any of theſe reaſons; for here no man is abri 
of his liberty, or diſſeiſed of his freehold ;z a cuſtom is lx be, 
and foreigners have no pretence of right in a particular ſo. 
cty, exempt from the laws of that ſociety z and as to new in- 
vented arts, no body can be ſaid to have a right to that which 
was not in being before; and therefore it is but a reaſonable 
reward to ingenuity and uncommon induſtry, 


I ſhall ſhew the reaſon of the differences in the caſes of 
voluntary reſtraint, 7 54s . 


1/, Negatively. 
2dly, Affirmatively. 
J, Negatively ; the true reaſon of the diſallowance of 
[ 189 ] theſe in any caſe, is never drawn from Magna Charta; for : 
man may, voluntarily, and by his own act, put himſelf out of 


the poſſeſſion of his freehold ; he may ſell it, or give it away at 
his pleaſure, 


2dly, Neither is it a reaſon againſt them, that they are con- 

trary to the liberty of the ſubject; for a man may, by his own 

conſent, for a valuable conſideration, part with his liberty; 

£ as in the caſe of a covenant not to erect a mill upon his own 

=_ - lands. J. Jones 13. Mich. 4 Ed. 3. 57. And when any of 

uy theſe are at any time mentioned as reafons upon the head of 

voluntary reſtraints, they are to be taken only as gener 

inſtances of the favour and indulgence of the law to trade and 
induſtry, 


3dly, It is not a reaſon againſt them, that they are againſt 
law, I mean, in a proper ſenſe, for in an improper fenſc 
they are. 


All the inſtances of conditions againſt law in a proper ſenſe, 
are reducible under one of theſe heads. 


1/, Either to do ſomething that is malum in /e, or malun 
Prohibitum. 1 Inſt. 206. 


2dly, To omit the doing of ſomething that is a duty. Palm. 
172. Hob. 12. Norton verſus Sims, 


zal 
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zah, To encourage ſuch crimes and omiſſions. Fitzherb. 
tit, Obligation, 13. Bro. tit. Obligation, 34. Dyer 118. 


Such conditions as theſe, the law will always, and without 
any regard to circuniſtances, defeat, being concerned to re- 
move all temptations and inducements to thoſe crimes; and 
therefore, as in 1 Inf. 206. a feoffment ſhall be abſolute for 
an unlawful condition, and a bond void. But from hence I 


would infer, 


. That where there may be a way found out to perform 
: 8 
the condition, without a breach of the law, it ſhall be good. 


Hab. 12. Cro. Cur. 22. Pert. 228, 


ah, That all things prohibited by law, may be reſtrained 
by condition; and therefore theſe particular reſtraints of trade, 
not being againſt law, in a proper ſenſe, as being neither 
mala in ſe, nor mala prohibita, and the law allowing them in 
ſome inſtances, as in thoſe of cuſtoms and afſumpſits, they may 
be reſtrained by condition. | 


auh, Affirmativelyz the true reaſons of the diſtinction 
upon which the judgments in theſe caſes of voluntary reſtraints 
are founded are, 1/, the miſchief which may ariſe from them, 
½, to the party, by the loſs of his livelihood, and the ſubſiſt- 
ence of his family; 2dly, to the publick, by depriving it of an 
uſeful member, | 


Another r:aſon is, the great abuſes theſe voluntary re- 
ſtraints are liable to; as for inſtance, from corporations, who 
are perpetually labouring for excluſive advantages in trade, 
and to reduce it into as few hands as poſſible ; as likewiſe from 
maſters, who are apt to give their apprentices much vexation 
on this account, and to uſe many indirect practices to procure 
ſuch bonds from them, leſt they ſhould prejudice them in their 
cuſtom, when they come to ſet up for themſelves, 


3dly, Becauſe in a great many inſtances, they can be of no 
uſe to the obligee ; which holds in all caſes of general reſtraint 
throughout England; for what does it ſignify to a tradeſman 
in London, what another does at Newcaſtle ? and ſurely it 
would be unreaſonable to fix a certain loſs on one ſide, without 
any benefit to the other. The Roman law would not inforce 
ſuch 
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Mrrexzt.% ſuch contracts by an action. See . lib. 2 c. 2. fc. 3. 


Axrzorps. 
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21 H. 7. 20. 


4thly, The fourth reaſon is in favour of theſe contracts, and 


is, that there may happen ſtances wherein they may be uſeſil 
and benefcial, as to prevent à town from being over-ſtockey 


with any particular trade; or in caſe of an old man, whe 


finding himſelf under ſuch circumſtances either of body or 


mind, as that he is likely to be a loſer by continuing his trade, 
in this caſe it will be better for him to part with it for a con- 
ſideration, that by ſelling his cuſtom, lle may procure to hin- 


ſelf a livelihood, which he might probably have loſt, by trading 
longer. 


5thly, The law is not ſo unreaſonable, as to ſet aſide a man 
own agreement for fear of an uncertain injury to him, and 


fix a certain damage upon another; as it muſt do, if contracts 
with a eonlidcration were made void. Barrow verſus Wed, 
March Rep. 77. Mich. 7 Ed. 3.65. Allen 67. 8s. 1. 


But here it may be made a queſtion, that ſuppoſe it does 


not appear whether or no the contract be made upon good 


conſideration, or be merely i injurious and oppreſive, what ſhall 


be done i in this caſe? 


Rep. I do not ſee why that ſhould not be ſhewn by plead- 
ing; though certainly the law might be ſettled either way 
without prejudice; but as it now ſtands the rule is, that where- 
ever ſuch contract far indifferenter, and for ought appears, 
may be either good or bad, the law preſumes it primd facie u 


be bad, and that for theſe reaſons : 


VV, In favour of trade and honeſt induſtry. 


2dly, For that there plainly appears a miſchief, but the be- 
nefit (if any) can be only preſumed; and in that caſe, the pre- 
fumptive benefit ſhall be over-borne by the apparent miſchict. 


3dly, For that the miſchief (as I have ern before) is not 
_ private, but publick. 


— 


9 


+ The inſtances there mentioned are, that if any ſhould agree not to waſh — 
hands, or change their linen, for ſuch a time, there could be no need wow 
a magiſtrate on the breach of ſuch agreements, which would tend to no con 


quence when put in execution, 


Fer 
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4thly, There is a ſort of preſumption, that it is not of any 
\encfit to the obligee himſelf, becauſe, it being a general miſ⸗ 
chief to the publick, every body is affected thereby; for it is 
o be obſerved, that tho? it be not ſhewn to be the party's trade 
r livelihoed, or that he had no eſtate to ſubſiſt on, yet all the 
books condemn thoſe bonds, on that reaſon, (viz.) as taking 
away the obligor's livelihood, which proves that the law pre- 
{nes it; and this preſumption anſwers all the diſſiculties that 
are to be found in the books. 


As ½, That all contracts, where there is a bare reſtraint 
of trade and no more, mult be void; but this taking place, only 
where the conſideration is not ſhewn, can be no reaſon 
why, in caſes where the ſpecial matter appears, ſo as to make it 
a reaſonable and uſeful contract, it ſhould not be good; for 
there the preſumption is excluded, and therefore the courts 
of juſtice will infarce theſe latter contracts, but not the former, 


2% It anſwers the objection, that a hand does not want 


a conſideration, but is a perfect contract without it; for 


the law allows no action on a nudum pactum, but every 
contract muſt have a conſideration, either expreſied, as in af- 
umts, or implied, as in bonds and venante, but theſe latter, 
thy! they are perſect as to the form, yet may be void as to the 
matter; as in a covenant to ſtand ſeiſed, which is void without 
1 conſideration, tho? it be a compleat and perfect deed. 


za, It ſhews why a contract not to trade in any part of 
England, tho' with conſideration, is void; for there is ſome- 
thing more than a preſumption againſt it, becauſe it can never 
be uſeful to any man to reſtrain another from trading in a!l 
places, tho' it may be, to reſtrain him from trading in ſome, 
unleſs he intends a monopoly, which is a crime. 


4/%ly, This ſhews why promiles in reſtraint of trade have 
been held good ; for in thoſe contracts, it is always neceſſary 
to thew the conſideration, ſo that the preſumption of injury 
could not take place, but it muſt be governed by the ſpecial 
matter ſhewn, And it alſo accounts not only for all the reſo- 
lutions, but even all the expreſſions that are uſed in our books 
n theſe caſes; it at leaſt excuſes the vehemence of judge Hall 
m2 H. 5. fal. quinto ; for ſuppoſe, (as that caſe ſeems to be) 
a poor weaver, having juſt met with a great loſs, ſhould, in a 


Yor. I, M fit 
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= ou __ fit of paſſion and concern, be exclaiming againſt his trade, 
and declare, that he would not follow it any more, c. at 

which inſtant, ſome deſigning fellow ſhould work him up to 

ſuch a pitch, as, for a trifling matter, to give a bond not to 

4 work at it again, and afterwards, when the neceſſities of his 
= family, and the cries of his children, ſend him to the loom, 
ſhould take advantage of the forfeiture, and put the bond in 
| ſaitz I muſt own, I think this ſuch a piece of villainy, as is hard 
[ 194 ] to find a name for; and therefore cannot but approve of the 


if indignation that judge expreſſed, tho* not his manner f of 

1. | expreſſing it. Surely it is not fit that ſuch unreaſonable mil. 

chievous contracts ſhould be countenanced, much leſs executed 
by a court of juſtice. 


As to the general indefinite diſtinction made between bond; 
and promiſes in this caſe, it is in plain words this, that the 
agreement itſelf is good, but when it is reduced into the form 
of a bond, it immediately becomes void; but for what reaſon 
ſee 3 Lev. 241. Now a bond may be conſidered two ways 


either as a ſecurity, or as a compenſation ; and | 


1, Why ſhould it be void as a ſecurity * Can a' man be 
bound too faſt from doing an injury? which I have proved the 
14 uſing of a trade contrary to cuſtom or promiſe, to be. 


2dly, Why ſhould it be void as a compenſation? Is there 
any reaſon why parties of full age, and capable of contracting 
may not ſettle the quantum of damages for ſuch an injury! 
Bra. lib. 3. c. 2. f. 4. 


(s) Poſt Gran+ It would be very ſtrange, that the law of Hugland that (. 

Bam _ delights ſo much in certainty, ſhould make a contract void 
when reduced to certainty, which was good, when looſe and 
uncertain; the cafes in Jarch's Rep. 77. 191. and alſo Show. 2. 
are but indifferently reported, and not warranted by the nulla. 
rities they build upon. 


1/7 Objects. In a bond the whole penalty is to be recovered, 
but in gt only the damages. 


+ Hall expreſſed himſelf thus ; A ma intent wous prrres ever (emurre for in gut 

te ligation eſ weid, co gue le condition e4 encopmire commen lev, & per Dies / * 
1Haintff fault iq, il irra al jriſen tang ; it uft fait fie au Ro;, 10 
* 


. . OF” _ 
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Reſp. This objection holds equally againſt all bonds what- 
ſoever. | 
24 Objeion, Another objection was, that this is like the 


caſe of an infant, who may make a promiſe but not a bond, or 
that of a ſheriff who cannot take a bond for fees. - 


Reſp. The caſe of an infant ſtands on another reaſon, (viz.) 
a general diſability to make a deed z but here both parties are 
capable ; neither is it the nature of the bond, but merely the 
incapacity of the infant, which makes a bond by him void, 
ſince there a ſurety would be liable; but it is otherwiſe here. 


Alſo the caſe of a ſheriff is very different; for at common 
law he could take nothing for doing his duty, but the ſtatutE 
has given him certain fees z but he can neither take more, nor 
a chance for more, than that allows him. 


3d Objet, It was further objected, that a promiſe is good, 
and a bond void, becauſe the former leaves the matter more 
at large to be tried by thury ; but what is there to be tried by 
ajury in this caſe ? 

Reſp. 1, It is to be tried whether upon conſideration of 
the circumſtances the contract be good or not? and that is 
matter of law, not fit for a jury to determine, 


2dhy, It is to aſcertain the damages; but ci bono (ſay they) 
ſhould that be done ? is it for the benefit of the obligor ? 


Reſp. Certainly it may be neceſſary on that account for 
theſe reaſons : 


, A bond is a more favourable contract for him than a 
promiſe ; for the penalty is a re-purchaſe of his trade aſcer- 
tained before hand, (1) and on payment thereof he ſhall have 
it again; he may rather chuſe to be bound not to do it under 
a penalty, than not to do it at all. 


adh, However it be, it is his own act. 


zel, He can ſuffer only by his knavery, and ſurely courts 


juſtice are not concerned leſt a man ſhould pay too dcar for 
being a knave. 


— 
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(1) Sed vide Hardy v. Martin, 1 Bro. Cha. Rep. 4:9, note. 
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| 2 rar 1 4¾i, Reſtraints by cuſtom may (as I have proved) be in, 
forced with penalties which are impoſed without the party's 
conſent, nay by the injured party without the concurrence of 

the other; and if ſo, hen a fertiori he may bind himſelf by a 
penalty. | 


Obje. It may perhaps be objected, that a falſe recital of: 
conſideration in the condition may ſubject a man to an incqh. 
venience, which the law ſo much labours to prevents. 


Reſp. But this is no more to be preſumed than falſe tefti. 
mony, and in fuch a caſe, I ſhould think the defendant might 
aver againſt i it ; for tho” the rule be, that a man is eſtopped 
from averring againſt any thing in his own deed, yet that is, 
ſuppoſing it to be his deed ; for where it is void, it is otherwiſe, 
as in the caſe of an ufuricus contract, 


The application of this to the caſe at bar is very plain 
I:gre the particular circumſtances and conſideration are fet 
forth, upon which the court is to judge, whether it be a rea- 
ſonable and uſeful contract. 


| [197 J The pl:intiff took a baker's houſe, and the queſtion is, whe- 
" ther he or the defendant ſhall have the trade of this neigh- 
bourhood ? the concern of the Public is equal on both ſ des. 


What makes this the more reaſonable is, that the reſtraint 
is exactly proportioned to the conſideration, (viz.) the term of 
ſive years, 


To conclude : In all reſtraints of trade, where nothing 
more appears, the law preſumes them bad; but if the circum- 
ſtances are ſet forth, that preſumption is excluded, and the 
Court is to judge of thoſe circumſtances, and determine accord- 
ingly ; and if upon them it appears to be a juſt and hone! 
contract, it ought to be maintained, 


For theſe reaſons we are of opinibn, that the plaintiff ouglt 
to have judgment. (1) 


— IT — — —- — 


— a 


(1) So Che/man v. Nainhy, 2 Stra. 739. and 3 Bro. Parl. Ca. 349, 8. C. 
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Nichols ver/us Hooper. 


OHN Jackſon ſeiſed i in fee deviſed lands to his wife Mary 
} for life, remainder to his ſon Thomas Fackſon and his heirs ; 
provided, that if the ſaid Thomas Fackfon ſhould die without 
iſue of his body, then he gave 100 J. a- piece to his two nieces 
A. and B. to be paid within fix months after the death of the 
ſurvivor of the ſaid mother and ſon, by the perſon who ſhould 
inherit the premiſſes 3 and in default of payment, as aforeſaid, 
then the teſtator deviſed the lands to the legatees for payment, 
and died. 


Caſe 453 


Lord Keeper 


HarcouiT, 


2 Vern. 686. 
I Eq. Cn. Ab, 
202. pl. 22. 
2 Eq. Ca. Ab. 


559. Pl. 4. 


Legacy given 
upon a man's 
dying without 
iſſue ; the mag 
dies leaving 
iſſue, which 
iſſue within fix 


months after died without iſſue : the legicy not due, it not being intended to rife upon any te- 


mater coatiageacy than the man's dying without ifſue living at his death. 


The teſtator's wiſe Mary died, and the ſon Mamas Fack/on 
died, leaving a daughter, which daughter, within the ſaid fix 
months after the death of her father Thomas Fackfon died alſo 
without iſſue ; the bill was to have the 200 J. and for the 
plaintiffs 

It was urged, that though Thomas Fack/on left iſſue living 
at the time of his death, yet when that ĩſſue died without iflue, 


then did Thomas Fackjon die without iſſue; that if a man ſhould 


deviſe lands to A. in tail, and if A. died without iſſue, then to 
B. if A. ſhould leave iſſue, and that iſſue ſhould afterward die 
without iſſue, B.'s eſtate would plainly commence. 80 if a 
rent were limited to commence upon tenant in tail's dying 
without iſſue, if tenant in tail left iſſue, that afterwards died 


without iſſue, the rent muſt commence ; and it was ſaid to be 
M 3 the 
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Nicnors ve the ſtronger, in regard, in this caſe, here was a death without 

2 1 iſſue within ſix months after the death of the ſurvivor; (cl.) 
the iſſue of Thomas died without ifſue within fix months after 
the death of Thomas her father. 


Vernon & Cur" cont” : Thomas Jackſon is not by this wil 
made tenant in tail, but continues tenant in fee-fimple; ſo 
that this is not like the limitation of an eſtate; for it is agreed, 
that in caſe of limitation of eſtates, in conſtruction of law, 
whenever there is a failure of iſſue of J. S. tho' J. S. died 
leaving iſſue at his death, yet from that time J. S. is dead 
without iſſue. 


But where a legacy is given by a will, to commence upon 
this contingency, ( /eil.) F J. S. al die without ue, this 
| ſhall be taken according to (a) common parlance, (viz.) iſſue 
2222 living at his death; for, in common parlance, if J. 8. 
verſus Gaunt, leaves iſſue, he does not die withiout iſſue; and it cannot be 
— — intended that the teſtator deſigned, whenever there ſhould be 
Elkin. (1) a failure of iſſue of Thomas, (which might be 100 years hence,) 
that then theſe legacies, which were meant only as perſonal 

(2) proviſions, ſhoald take effect. | 


However, in this caſe, with reſpect to the legatees, if the 
legacies take any effect, the words of the deviſe paſs a legal 
L 200] intereſt, and the Court does not hinder the plaintiffs from | 
proceeding at law, in anejectment, but diſmiſſes the bill, (3) 


Note, This differed from the cafe ef Goodwin verſus Clark, 
1 Lev. 35. where a ſettlement was on huſband and wife for 
their lives, remainder to the firſt, c. ſon in tail male, and if 
the huſband ſhould die without iſſue male, remainder to the 
daughters for a term of years, for the raiſing of 1500 J. for 
their portions ; and the huſband died leaving iflue a ſon and 
a daughter, after which the ſon died without iſſue: 


(1) Yet the more modern caſes do (2) So Nicholls v. Skinner, Pre. Cha 
not admit this to be the conſtruction 528. Hughes v. Sayer, poſt. 534 
ariſing ex vi termini, but intend an Keily v. Fowler, 6 Bro, Parl. Ca. geg. 
indefinite failure of iſſue, unleſs the Doe v. Lyde. 1 Term Rep. 593. 
contrary appear from other circum- (3) la 8 Vin. 402. pl. 29. v 
ſtances, Beauclerch v. Dormer, 2 Atk, this caſe is reported from a MS. note, 
313. 314. Galtern v. Saltern, 2 Atk. it is ſaid the decree was reverſed in the 
376. Earl of Stafford v. Br cher. 2 Vez, Houſe of Lords, 

181. Bigge v. Benſley, 1 Bro. Cha. 
Rep. 190. Clever v. Srl, 2 Bro. 


Cha. Rep. 33. ä Whereupon 
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Whereupon it was adjudged, that the daughter ſhould have Nrcnors v. 

the 1500 L. for that whenever the iſſue male of the huſband *'****** 
failed, he might properly be ſaid to be dead without iſſue male. 
$ G. 86. Buckmere's caſe. And this very expectation, re- 
mote and precarious as it was, (for there being an eſtate-tail, 
a recovery ſuffered by the tenant in tail would have barred the 
portions expectant thereupon) was, notwithſtanding, of ad- 
rantage to the daughters with reſpect to their advancement in 
marriage ʒ whereas in the principal caſe, the eſtate being a fee, 
no recovery could be ſuffered thereof, and conſequently there 
was danger of a perpetuity, | 


DE 
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Caſe 46. Herne ver/us Meyrick. 

Lord Keeper 

HAPcouRT, NE ſeiſed of lands in fee, owed. money by ſeveral 
8 tk 4 A bonds, and by will gave ſeveral legacies to his younger 
3207 419 children, and deviſed his lands to his eldeſt ſon jn tail, 

+ q a Ab. 

112, v1 +1. Ons ſeiſed in fee owes debts by bond, and dediſes his lands to his heir in tail, and 
6 'v-: teveral legacies ; after which he dies leaving the heir his executor ; the heir with the perſonal 


cate pays che bond-debts, by which means there are not aſſets to pay the legacies ; the legyen 
«re without remedy, the land being deviſed in tail to the heir, Otherwiſe had the land deſcend. 
ed to ſuch heir in fee, (1) 

The eldeſt ſon (who was likewiſe executor) had paid the 
bonds with the perſonal eſtate; and now the legatees brought 
their pill, praying that they might ſtand in the place of tlie 
bond-creditors, and be paid out of the lands deviſed to dg 
eldeſt ſon, the late ſtatute againſt fraudulent devifes having 
made the deviſe void as againſt bond-creditors. 


And this cauſe being heard before the Maſter of the Rol, 
his Honor declared, he would marſhal the real and perſonal 
aſlets, in ſuch manner, as that the debts and legacies ſhoull 

both be paid, (viz) the legacies out of the perſonal, and tlic 
L 202 ] bonds out of the real eſtate, and that as the bonds had been 
paid by the executor out of the perſonal eſtate, ſo the legatees 
ſhould, pro tanto, ſtand in the place of ſuch bond-creditors, 
and be paid out of the real eſtate, 


— — 


(1) Vide Anor, 2 Cha. Ca. 4. Cu!- Tipping v. Tipping, poſt. 730. La, 
pepper v. Afton, 2 Cha. Ca. 117. Clifton v, Gardner, Bunb. 137. Hoſewod V. 
v. Burt. poſt. 678. (where this head of Pope, poſt. 3, vol. 324. CLutiin! * 
caſes is more particularly conſidered) Leigh, Ca. temp. Talb. 53. 


But 
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But from this decree there was afterwards an appeal (a) to N 
the Lord Keeper, before whom it was urged by the Solicitor | 
General and Mr. How, that theſe younger children were pro- (a) 25 OR. 
vided for by other land deviſed to them; and that, in cafe the 7. 

| legacies were to be charged upon the land of the eldeſt ſon, he 
would be leſt deſtitute. 


That it was as much the intent of the teſtator, that the de- 
viſce ſhould have the land, as it was, that the legatees ſhould 
have their legacies z and therefore the one was not to be fa- 
voured more than the other; nay, that the rule in equity was, 
that ſpecifick legacies ſhould not be broken into, in order to 
the ſatisfaQion of pecuniary ones; that if in this caſe, the de- 
viſe had been of a leaſe for years to the heir, he ſhould have 
kept that, without having it made liable to the pecuniary lega- 
cies, and ſhould the heir be in a worſe caſe, in reſpect of lands 
of inheritance deviſed to him, than if he had only claimed a 


chattel by the will ? 

That the ſtatute of fraudulent deviſes was entirely out of 
the caſe, in regard there were no creditors, and that ſtatute was 
never made to help legatees. 


Theſe reaſons ſeemed to have great weight with the Lord 
Keeper, who ſaid, it would have been a very different caſe, had 
the lands been ſuffered to deſcend in fee; whereas the gift in 
tail to the heir was a ſpecific deviſe, and, as againſt legatees, to 
be favoured equally with a ſpecific legacy. (1) 


Mr. Vernon on the other ſide inſiſted, that the younger chil- [ 203 ] 
cren were in nature of creditors, and in caſe a copyhold, : 
not ſurrendered, were deviſed to them, the Court would ſupply 
the want of a ſurrender, 


Sed per cur”, Here it appears the younger children are other- 


wile provided for. 


Very. The caſe might have been different, if the teſtator 
had deviſed his land to his eldeſt ſon, exempt from the pays 


(1) So Long v. Short, poſt, 403. _ v. Burt, poſt. 679. Haſlewoed 
r. Pope, 3 vol. 324. 


ment 


Herne v. 
Mrs ter. 


in favour of a 
fimple contract 
creditor, and 
(generally 
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ment of his legacies; but thoſe words being omitted in the 
will, the ſtatute againſt fraudulent deviſes charges the land 
deviſed with the bonds. 

But by Lord Keeper: There being no debts, the ſtatute i 


out of the caſe, 


Then it was inſiſted, that whereas in this caſe one and the 
ſame perſon was heir, and executor, ſuppoſe they had been 
different perſons, (viz.) one perſon heir, and another execy. 
tor, and the bond creditors had ſued the heir, and recovered 
their debts out of the real eſtate, the heir ſhould clearly hae 
had no remedy ; and there was no reaſon that the heir, when 
made executor, ſhould alter the caſe, by his partial application 


of the aſſets. 


However, Lord Keeper inclined, that the heir being deviſce 


in tail of the lands, the legatees ſhould have no remedy to 


come upon the real eſtate in the place of the bond-creditors; 
but ſaid, he would reſerve that point; and in the mean time, 
would direct an account of the perſonal eſtate, which, for 
ought appeared, might be ſufficient to pay the legacies as well 
as debts; and likewiſe ordered, that precedents ſhould be 
ſearched, whether ever a legatee had relief againſt the heir in 
ſuch caſe ? (1) 


Afterwards in the caſe of (a) C/ifton verſus Birt (Aicha. 
mas term 1720) this decretal order of Herne verſus Meyrict 


* (2) was produced, and it appeared, that this caſe was not re- 


folved by Lord Harcourt, but adjourned for further confider- 
ation. ; 


ſpeaking) in favour of a legatee, yet where ſuch legatee is a pecuniary one, he will not be relieve? 
by bein permitted to come in the place of the band-creditors upon land, in the hands of a &- 


— 
— 


1 — 


(1) In Scett v. Scott, Amb. 383. it (2) Reg. Lib. A. 1712. fo. 1). 
ſeems admitted that a legatee cannot and in Forrefter v. Lord Leigh, And 
have relief againſt an heir in ſuch caſe, 174. 
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Diſher ver/us Diſher. 
7 Diſber was a freeman of London, and had 


* 
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Caſe 47. 


Lord Keeper 
HancouarT. . 


London figns 2 


note, by which he owns himſelf indebted in 3000 l. to his brother and heir; but his brother knows = 
nothing of it ʒ the freeman keeps this note always in his own cuſtody, and on his death it is found 
among his papers. Adjudged a void note, and as a matter intended, and not perfeQed. 


This William Diſber (though no ways indebted to the plain- 
uf the brother) by note under his hand dated 24 February 
1707, promiſed to pay the plaintiff 5000 J. but the plaintiff 
knew nothing of it. - 

The note was kept by William Diſber in his own cuſtody, 

and, at his death, was found among his papers. 
- April, 1708. William Diſber intermarried with Elizabeth 
Thomas, and being poſſeſſed of 291 /. 145. 10 d. per annum, 
upon bankers aſſignments, (which are eſtabliſhed by act of 
parliament, and made a perpetual annuity redeemable by par- 
liament, and are thereby to go to executors) and being alſo 
ſeiſed in fee of lands of 69 J. per annum, in Houghton in Bed- 
firdſbire, previous to his ſaid marriage, and in conſideration 
thereof conveyed over his lands to truſtees and their heirs, to 
the uſe of himſelf for life, remainder to truſtees to preſerve 
contingent remainders, remainder to Elizabeth his intended 
wife for her life, remainder to the firſt, c. fon of the mar- 
riage in tail male ſucceſſively, remainder to the daughters in 
tail, remainder to himſelf in fee; and, having aſſigned over 
his annuities to the ſame truſtees, did, by another deed, bear- 
ing the ſame date, declare the ſame to be in truſt, that the 
truſtees ſhould pay and apply the ſaid yearly annuities, to ſuch 
perſons, as ſhould be entitled to the profits of the land ſo ſettled 
38 aforeſaid; and in caſe the principal ſhould be paid in accord- 
ing to the act of parliament in that behalf made, that then the 
truſtees ſhould lay out the monies in the purchaſe of freehold 
or copy hold lands to be ſcttled to the ſame uſes. 


205 J 


Oae ſettles 
land, on his 
mairiage, on 
himſelf and 
wife, and ifſue 
of the marriage, 
remainder over, 
and aſſig us ban- 
kes aflignments 
(which are but 
perſonal —— 
to truſtees, 
declares the pro- 
fits thereof to 
go to the ſame - 
perſon, as by 
the ſettlem nt 
would ve intitled 
to the land; and 
if the annuity 
ſhould be re- 
deemed by par- 
lia ment, the 
money to be 


inveſted in land, and to be ſettled to the ſame uſes, and dies. Theſe annuities and bankers af» 


bgameats, after the wife's de«th ſhall go to the heir, and nut to the executor, (1) 


—— — 


(1) Vide Edwards v. Ceunteſ: of War wich, poſt. 2 vol. 17 
2 
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Aſterwards Mr. Diſber died without iſſue, and leaving ng 
will, but what he had made before his marriage, in which be 
had given ſeveral legacies and bequeſts, (all which devic; 
were revoked by his ſubſequent ſettlement) and had made on: 
Jacob Sawbridge who was no relation, but had been his appr. 
tice, his executor. 

On a bill brought by the plaintiff 7% Diſber, the brother 
and heir, againſt the teſtator's widow and the executar, i 
was decreed, that theſe annuities being redeemable by pala. 
ment, were as a mortgage aſſigned to truſtees, and directed, 
when paid in, to be inveſted in a purchaſe, and ſettled as the * 
fee · ſimple lands were above ſettled ; and therefore, though the 
wife was to have an eſtate for life in the annuities by her join. 
ture deed, yet, after her death, the annuities ſhould not be 
looked upon as perſonal eſtate, a moicty of which, on ſuch 
conſtruction, would by the cuſtom of Londen belong to her re. 
preſentatives, but as money directed to be laid out in lands, 
and to be as a real eſtate, which, aſter the wife's death, would 
go to the plaintiff as heir of William Diſber. (1) 


Decreed alſo, with regard to this 5000 J. note ſigned by the 
teſtator, by. which he owned himſelf indebted to his brother 
the plaintiff in 5000/7. that it being always kept by the teſtator 
in his own cuſtody, and the brother knowing nothing of it 
when given, and at the teſtator's death it being found among 
his papers, the ſame ſhould be looked upon only as a matter 
initiate, or intended, and never perfected; and though it was 
urged, that however it muſt be admitted the note was in fraud 
of the cuſtom, as to the wife, it ſhould, notwithſtanding, be 
paid out of the dead man's moiety : yet the Court ſaid they 
eſteemed it as no debt at all. | 


* 


(1) In Counte/s of Holderneſe v. Mar- paid, was to be laid out in the purchat 
quis of Caermarthen, a perpetual an- of lands, to be ſettled in manner there 
nuity of 4000 J. iſſuing out of the re- mentioned), was not conſidered as mo- 
venue of the Poſt Office, (but redeem- ney to be laid out in land, but mere, 
able upon payment of 100,000 /. out as a perpetual annuity, inaſmuch a 
of the Exchequer, when the ſtate of there was no certainty of the redemp- 
affairs would permit, which ſum when tion. 1 Bro. Cha. Rep. 377. 
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Pomina Regina verſus Ballivos & Burgenſes de Caſe 48. 


Bewdley in Comitatu Wigorniæ. 


WRIT of ſcire facias iſſued out of the petty bag in 

Chancery to repeal*the chaxter granted to this borough 
im Anne Rege. Whereupon iſſue being joined, and the 
record tranſmitted into the Crown Oſſice of the Queen's Bench, 
in Trinity-term undecimo Anne, the cauſe was tried at the bar 


of that court. 
The points in ifſue were, 


V, Whether one Thomas Smith was duly e ected bailiff on 
the 25th of September 1707? 


2ly, Whether there were a bailiff and Eurgeſles (i. e. a 
corporation) in being at the time of granting this charter ? 


34ly, Whether that corporation refuſed this charter? 


The caſe upon evidence was, in ſubſtance, the ſame with 
the ſtate of it in the printed ſheet : the two former were the 
principal queſtions z and the proof upon them was in ſhort 
this 


As to the ſirſt point, it appeared, that by the charter, of 
Jac. 1. all the burgeſſes (as well common, as capital,) had a 
right of voting in the election of a bailiff, and that a bailiff 
might be choſen out of the burgeſſes. 


That Smith was a common burgeſs under that charter, and 
lat he was elected after the invalidity of King James H.'s 
charter was publicly known and acknowledged ; and that the 
common burgeſſes qualified under the old charter were then 

Imitted 
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nene. admitted to vote, (which had not been done from the time of 


2 accepting King James II. 's charter, to that day,) and tha 
Werter. Smith had the majority of thoſe burgeſſes ; but it a 
| that one C2/dwe!l the bailiff for the time being, who prefidey | 
at this election and took the poll, was in by virtue of the void 
charter, and that he was never ſo much as a common burges 
under the old charter, 


That he ated with fourteen capital burgeſſes, which is the 
number appointed by the void charter, and that the burgeſ 
qualified by that charter were culled, and voted promiſcuouſy 
with thoſe qualified by the old, 

, 


2dly, As to the ſecond point, it appeared, that by the charter 
of King James I. the bailiff and capital burgeſſes were to d 
all corporate acts, and were originally to chuſe in the common | 


durgeſſes. 


[ 209 J That upon the death, or vacancy of any of the capital bur, 
geſſes, the charter appoints that rd capital burgen/ 1 
major pars exrund”, ſhall chuſe in others within fifteen days 
after ſuch vacancy ; that they had neglected to fill up vacan- 
cies for theſe twenty-two years laſt paſt, and that at the time 
of granting the charter of her preſent Majeſty, there was only 
one capital burgeſs in being (viz. one Slade) qualified under 
the charter of King James the Firſt, - 


Upon this evidence ſeveral queſtions in law aroſe, 


, As to Smith's election, whether that muſt not be taken 
to be one entire act done under the direction of the illegal 
bailiff by virtue of the charter of King James the Second, and 
conſequently void ; the old burgeſſes having ſubmitted to be 
called by that bailiff, and voted promiſcuouſly with the others, 
without diſtinction? | 

2dly, Whether according to the charter of King James the 
Firſt, the capital burgeſſes were not to be taken to be extinct, 
there being but one remaining ? 


2dy, The capital burgeſſes being an integral part of the 
, body, by the old charter, whether the corporation could ſub- 
Git without them, or muſt, in defect of them, be diſſolved ? 


After 


- 
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After ſome debate at the bar, the counſel for the defendants Arora ws 


prayed a ſpecial verdict, and the Chief Juſtice, in ſumming up 
the evidence, directed the jury to reſerve theſe points z for 
that they were of too great moment to be determined without 
conſideration 3 but ſome diſputes ariſing thereupon among 
the judges, 

Parker, Chief Juſtice, ſaid, that che election of Smith, to be 
bailif ſeemed to him to be made under the void charter, and 


that it could not be under any other 3 that Coldwell was bai- 


lf under that charter, and all the voters ſubmitted to his au- 
thority, which the old burgeſſes ought not to have done, 
but to have inſiſted upon their ancient right, and oppoſed the 
others joining with them ; that it was a particular power given 
by the charter, and in ſome degree, like the caſe of M ruth v. 
Wigs, 4 Rep. 39. ö. very different from the caſe of electing 
members of parliament (which had been mentioned at the 
bar) for there they all come under pretence of the ſame right, 
and by a proper authority to chuſe. 


But ſuppoſing Smith was duly elected, there was no proper 
officer to ſwear him in, neither bailiff, nor recorder, by the 
charter of King James the Firſt j for Caſdiuell was not ſo much 
a5 bailiff de fas, but a bailiff of a different corporation, as ef- 
ſectually as if he had been bailiff of another town. To make 
him a bailiff de facto he muſt have been in under a right conſti - 
tution z whereas he was in by a void one, and had no pretencg 
of right by the old charter, 


As to the ſecond queſtion his Lordſhip ſaid, he could not 
think it within the intention of the charter, which appoints 
the vacancies of the capital burgeſſes to be filled up within fif- 
teen days, that twenty-two years ſhould be permitted to clapſe, 
till theſe were all extinct to one man, and that one to have the 
power of electing all the reſt, 


As to the third, he thought it a queſtion of great moment, 
whether this corporation could ſubſiſt without capital burgeſſes, 
they being made neceſſary to all corporate acts ? | 


Pewell J. could not think the corporation were diflalved for 


want of capital burgeſſes, but doubted wither they could act; 


BALui1ivos, 
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4 3 that it was not material, whether Caldtocil was a lawful bailif, 
"xc. vx or not; for that the corporation might, upon their charter qi; 
DIwexzx. chuſe a bailiſſ, tho' there were none then in being, nor had 
5 been for twenty years before; nor like the cafe of M ruth aud 


IWigs, for that was of a judicial authority. 


+ Eyre J. thought the third queſtion very conſiderable, 
(viz.) Whether, if a corporation loſes one of its integral parts, 
it be not diſſolved ? wide 1 Rel. Al r. pag, & 14. tit. Corporations; 
the caſe of a corporation conſiſting of brothers and ſiſters, 


As to the ſecond queſtion, he ſaid, that when a corporation 
lapſes the day of chuſing its head, the royal authority muſt in, 
terpoſe; and in the interim, the operation of it ceaſes. That 
in this caſe there had not been a ANNE election of a bailif for 
ſeveral years. 

That if Smirh was choſen in execution of the charter of 
Fac. 2. tho* at an aſſembly not under that charter, he was in by 
virtue thereof ; that it was held in the cafe of the Devizer, that 
a good mayor for the time TO" is neceſſary to the election of 
another, 


Notwithſtanding the court was fo dewbiful in theſe points, 
[ 212 J . the jury were, nowever, very clear. in them; and about three 
of the clock next morning gave a privy verdict, by which they 
found all the iſſues generally for the Queen, and affirmed it at 
the-bar about ten; and tho' they were ſent out again by the 
eourt, perfiſted with great obſtinacy. 


Hereupon the defendant? came and moved that tlie verdid 
might be ſet aſide, upon theſe two points: 


Where the jury /, Tor that the jury had found matter of law, and con- 


briog in their 
veidict contrary trary to direction. 


to the direclion ; 
of the Court, a new trial may be granted even after a trial at 1. 
2dly, For that the venire was wrong awarded, being de vii 
de Bewdly, whereas by the 4th and 5th of Queen Arne, cap. 10. 
for the amendment of the law, it ought to have been de corper ; 
comitatus . 


A — 


+ + Note N. juice Littleton Powis was abſent all this term, being indil- 
poled with the gout. 


3 Ti le 
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of che exchequer, gave their opinion upon the ſirſt point the 
ſame term; and the Lord Chief Juſtice delivered it as the opi- 
nion of all the judges of England, (except Powell) that when 
the deſendant's counſel pray a ſpecial verdict, and the court 
direct the jury to find one, if the jury will take upon them 
to go contrary to that direction, and find matter of law, it 


i: a ſufficient ground for a new trial, even after a trial at 


bar. 

For that it would be very unreaſonable, that in cafes where 
the court and the jury are bath of opinion againſt the party, 
there he ſhould have a remedy by a bill of exceptions; but that 
in caſes where the jury only are of opinion againſt him, and the 
court doubtful, he ſhould be abſolutely concluded, and without 
remedy, as he mult be in this caſe, 


nocli J. contra : 1 do not very well know upon what foun- 
dation of law new trials have been granted; but I found the 
courts in poſſeſſion of ſuch a practice as to trials by n privs z 
but I do not know that this practice has been eſtabliſhed as to 
trials at bar. Indeed I do remember two in the exchequer 
in my time, but I was always of opinion againſt them, and 
that for theſe reaſons, becauſe one is a trial at common law; 
and the other by ſpecial commiſſion only; and becauſe trials 
at bar are much more ſolemn, and attended with much greater 
charge to the parties than the other. 


I do not think any thing ought to be à ground ſor a new 
trial, after a trial at bar, but what would make the jury liable 
to an attaint. TL 

Chief Fuftice : The firſt eaſe of a new trial; which we find 
in the books, is that of Mood and Gunſſon, in Styler, 462. 466; 
and that was after a trial at bar, 


The practice of the courts is the law in theſe caſes; and ſo 


of ejectments, and rules for paying money into court, which 


liave no other foundation. 


| In the caſe of Brifiol verſus Corper, a ſpecial verdict was 
prayed and directed, and the jury ſound generally; whereupon 
a new trial was granted for that reaſon. p | 


Vor; I, N Dmwoman's 
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Dernau caſe in the g Rep. is very obſervable, about the 
ſeveral duties of judges and jurors in this particular, 

In molt caſes, even where new trials, aſter trials at bar, 
have been denicd, the judges have aſſerted the general rig, 
and one reaſon why we do not find this practice more ancient, 
may be, that there are no old reports of motions. 


Eyre J. 1 do not find the reaſons for new trials confine! 
to miſdemeanors, for which the jury may be fined ; the cafe of 
cad and Gunſton was not ſo. f 


But if a new trial ſhall be granted in a caſe, where the jury 
have done wrong, in a matter which is properly under their 
cognizance, I caunot ſee any reaſon why it may not be done 
in caſes, where they take upon them to determine matters not 


within their cognizance. Vide 1 Sid. 153. 


The counſel for the Queen inſiſted, that this verdi being 
ſet aſide for a miſbehaviour of the jury, and not any fault in 
the proſecutor, coſts ought to be allowed. 


But the court ſaid, there was no need of entering into that 
queſtion, till the matter of the Venire was determined; and 
adjourned the conſideration of that till the Michaclmas Term 


following, for the advice of the other judges. 


Accordingly in Michaelmas term (4 Nov.) this point was 
argued beforc all the judges of England at Serjeants-Inn in 


Serjeant Pratt pro def”: By the ſtatute of the 4th and 5th 
of her preſent majeſty for the amendment of the law, this 
uenire ought to have been awarded de corpore comitalureyg 


This is a cafe within the expreſs words and intention of the 
aQ; the words are, © That from and after the firſt day of Tr- 
« nity term, every uenire facias in any action or ſuit in any af 
« the courts at J/:/minfler, ſhall be awarded of the body of 
« the proper county”; and this is a ſuit in the court of chan- 
cery in order to repeal the letters patent of the 7th of the 


preſent Queen, 


Neither is it leſs within the intention and miſchief deſigned 
to be prevented, as appears molt plainly from the _— 
whuc 
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which recites, © That whereas great delays do frequently 
« happen, by reaſon of challenges to the array of panels of 
« jurors, and to the polls, for default of hundredors, for pre- 
« yention thereof, &c.” Now this is a proceeding to which 
that miſchief extended; fon at the trial there might have been 
a challenge to the array, for want of hundredors. 


That there may be ſuch a challenge in the caſe of the 


Crown, is what cannot, I think, be denied; for if the ſheriff - 


be commanded to return a jury de vicineto, and there is not 
any hundredor upon the panel, he has not obeyed the command 
of the writ, and the challenge is for his default, 


3 Keb. 740. In an information for perjury, a motion was 
made, that the defendant might not challenge for want of 


| hundredors, and it was denied ; becauſe the ſubject would 


thereby be ouſted of aprivilege, to which he is intitled by law. 


The ſtatute of 23 H. 8. cap. 13. enacts, that in trials for 
murder, in corporations, there ſhall be no challenge for want 


of freeholders; by which it appears, that there might be ſuch 


a challenge at common law, in the caſe of the Crown ; and 
certainly where frecholders are neceſſary, hundredors are 
equally ſo, 


This act being made for the advancement of juſtice, it 
ought to have the moſt beneficial and extenſive conſtruction 
imaginable ; but to ſay, that the Crown ſhall not have a jury de 
corpore comitatus, is to deprive it of the benefit and advantage 
of an act of parliament. 


It is true, that, generally, the Crown ſhall not be ouſted of 
its prerogative by an act of parliament, unleſs it be expreſsly 
mentioned; but that rule cannot affect this caſe, for here the 
Crown had no prerogative: it was liable to the inconveniences 
recited in the preamble, as well as the ſubject, and then ſurely 
it ought not to be debarred of a ſhare in the remedy, 


The intention of this act may be further collected from the 


next clauſe, which plainly proves, that the law-makers took + 


it to extend to caſes of the Crown; for it expreſsly excepts all 
appeals, indictments and proſecutions on penal ſtatutes, and 
what occaſion could there have been for that exception, if the 
tormer clauſe had not taken in any crown caſes at all? 


N 2 But, 
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But, I think, it deſerves to be conſidered, whether this pro. 
ſecution be properly a ſuit of the Crown or not? it ſeems to 
be no more than a contention between two corporations, 
whether the letters patent granted to one (ide, or thoſe granted 
to the other, ſhall prevail? Both are contending for a royal 
charter, and the Crown is perfectly indifferent who obtains 
it; the judgment in this caſe will be only for the beneht of 
the party, for here can be no judgment of puniſhment fo: 
the uſurpation, as in informations in the nature of qu 
warrants's, 


Sir Peter Xing: The words of this act are as general and 
comprehenſive as poſſible, © every venire facias for the trial 
« of any iſſue, in any action or ſuit”, 


That there might be challenges both to the array, aud to 
the polls, in the cafe of the Crown, appears from Xi. 102, 
42. And this ſtatute is made for the remedy of that miſchief 
in all caſes where it might poſſibly happen before, ſome few 
only being excepted by name. But in the preſent caſe, Mr, 
Attorney General is contending for the Crown, that it ſhall not 
have the benefit of a very uſeful and advantageous law this is 
like a man's diſabling himſelf. Lit. ſe. 410. 


I know no inſtance in the law, where the Crown is excluded 
out of general ſtatutes made for the benefit and advantage of 
proſecutors. The caſes, wherein the Crown is held not to be 
bound, are, where it would otherwiſe be debarred of a prece- 
dent right or prerogative; but in the caſe at bar, the Crown 
was before this act in the ſame condition with the ſubject; and 
I hope it will appear, that this is not placitam corone, but at 
molt a civil action brought in the name of the Crown, 5er 
Sir Oliver Butler's caſe 2 Vent. 344. 3 Lev. 220. In Mr. 
Brewfter's (a) caſe, Holt C. J. ſaid, this was a writ of right. 


Tho” taking it either way, wiz. as à ſuit of the Crown, or 
of the ſubject, this venire is wrong, and if ſo, we are in the 
only method to take advantage of it: the ſheriff has done hi 
duty, and obeyed the command of the writ, and therefore wt 
could not challenge the array, but come to the court to qualb 
it challenge is for the default of the ſheriff, where the writ i 
right; quaſhing is for your in the writ itſelf, 


N. 
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Mr. Salkeld: The great objection in this caſe is, that the act 
of the 4 & 5 Anne is 2 ſtatute of Jegfailt, and that therefore 
this caſe is not comprehended within it, 

This act of parliament conſiſts of diſtin& branches, which 
are ſeparate laws ; ſome of them are ſtatutes of Zeofails, and 
others ſtatutes alterative of the common law, and the clauſe, 
upon which this queſtion ariſes, is of the latter ſort, 


Statutes of Jeofails concern ſuch faults as would vitiate the 
judgment, and make it erroneous, if given, and are to enable 
the courts to amend ſuch faults, or to overlook them, and to 
give judgment notwithſtanding, 

The clauſe about wenzire's js not of this nature, but is an 
intire alteration of the law in this particular, making that to 
be right now, which was wrong before, & fic vice verſa. 


Statutes of Jeofails make na alteration in the law; for the 
errors they concern, continue ſo notwithſtanding, but only 
provide a remedy, that they may not prejudice the party. 


The chief reaſon why the ſtatutes of Jenfail have not been 
held to extend to the Crown is, that ſuch words are uſed in 
them as always exclude the Crown, (viz.) plaintiff and de- 
ſendant, demandant and tenant, &c. otherwiſe here. 


So far as this is a ſtatute of Feyfailr, the Crown is not com- 
prehended within it, but ſo far as it is an act of alteration, the 
Crown is included, 


Thus in the 36 Ed. 3. cap. 15. the firſt clauſe changes the 
courle of pleading, and by that the King has been always held 
to be bound; but the ſecond clauſe which provides, © that no 
man ſhall be prejudiced for want of form in pleading, Sc.“ 
being a law of Feofails, has for that reaſon been held not to 
extend to the Crown; fo of 16 & 17 Car. 2. cap. 8. 


Northey attorney general pro Regind : The practice of the 
crown office ever ſince the making of this act, in all caſes of 
inſormations, as well in thoſe not excepted, as in thoſe com- 
priſed within the exception, has been to award the wenire 
& vicineto, and it was never controverted till now. And to. 
this purpoſe I would apply what I have heard my Lord Hale. 

N 3 fay 
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ſay on like occaſions, « that judges ought to have a preat 
« regard to practice, when the matter is not res integra; and 
« when things have gone on in that courſe a great while, 

&« without being broke in upon.“ 


As to what has been ſaid, that the words of this act extend 
to caſes of the Crown, the 4 H. 6. cap. 3. has words as ge, 
neral, (via.) any proceſs or plea, and yet was never taken to 
extend to the Crown. The clauſe in the ſtatute of (a) frauds, 
whereby executions are made to bind from the delivery of the 
writ to the ſheriff, has general words, (viz.) every writ of 
execution, and yet the Crown is held not to be bound by 
them, notwithſtanding it had no prerogative in the caſe before, 
I wonder to hear this denied to be a ſuit of the Crown, ſince 
the ſame being brought in the name of the Crown, (tho? for 
the benefit of the party,) makes it the ſuit of the Crown, as in 


no warrants's, &&c. 
q , 


In a late caſe of a quo warrants of a claim of fiſhery in ſe- 
yeral vills, the venire was awarded from one only, and held 
well enough, becauſe tried by a jury of the proper county; ſo 
in the cafe at bar. 


If the reſolution in this caſe ſhould be contrary to the re; 
ccived practice, it would ſhake all the judgments that hare 
been given upon informations ſince the making of this act. 


Raymond ſolicitor general: The words in ſeyeral other clauſe; 
in this ſtatute are as general as in this, and yet the Crown has 
been held not to be comprehended within them; for inſtance, 
that about demurrers, and that about pleading double; R 
verſus Foley, a motion was made for liberty to plead double, 
and denied, becauſe not within the clauſe. 


The words in ſome of the former ſtatutes of Je are 1 
large and comprehenſive as here; however, they have not 
been held to extend to the Crown: nay, it appears to har 
been the opinion of the makers of this act, that neither thoſe 
ſtatutes nor this of the 4th and 5th of her preſent majelty, 
could take in crown caſes ; for they have added a clauſe at the 
end, to extend this and all the ſtatutes of Fegfails to ſuits for 
recovery of debts owing to the revenue, which had been (uper- 


us 
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But if this caſe be held to be within the 4 & 5 Aan, I hope Rrema w 


the ſame reaſon will bring it within other acts of Fegfails, JOINT 
which contain words as general and comprehenſive, and then en. 
it will be helped by 16 & 17 Car. 2, cap. 8. he carte being 


tried by a jury of the proper county. 


Mr. Luttoyche : It is conſiderable, in t 
the perſon that takes the exception to this 


is caſe, who is [ 221 } 


complains, that he has had a greater advant 
power than he ſhould have had; that he ha 
of challenging given him, which, by law, he o 


have had. 


The principal reaſon why the ſtatutes of Ferfails have not 

been taken to extend to the Crown, is, becauſe it is not ex- 

preſsly named; and this reaſon holds in the act of the 4thand 

zth of her preſent Majeſty. See the 8th of H. 6. and alſo the 
(a) Mich. 


lite caſe of the Queen verſus Tutchin (a). 8 


In Cre. Car, 311. the venire facias was awarded from the 
town, whereas it ought to have been from the manor z and 
held ill in a guo warrants ; and that the ſtatute of 21 Fac. 1. 
did not extend to it; notwithſtanding that had an exception of 
ſome other crown caſes, as in this act. 


| os ES. f ̃ ᷣòů, DE. xx OA Os. x 


The clauſe about pleading double is general, and uſes the 
word [defendant] which is proper for all ſuits, and yet held 
not to extend to the Crown. 


It is no objeCtion to ſay, that this is a ſuit for the benefit 
of the party; for ſo are informations in the nature of a guo 
warrants z but that this is properly a ſuit of the Crown, ap- 
pears, in that the Attdrney General replies, and the proceed- 
ings are in the crown-office for, if it were not placitum corone, 
it ſhould have come on the civil ſide, 


But if this act be taken to extend to the caſe at bar, there 
can be no reaſon why it ſhould not likewiſe be within the 16 & 
17 Car. 2. and it will be no objection to ſay, that this ariſes 
upon a ſubſequent act, for that ſtatute has always received a 
very large conſtruction, and been extended even to ) local WW 
actions tried in wrong counties. 


N 4 Serjt. 


222 


Ryxt1KA v. 
Bal E 1vos, 
, &c. yz 


two x. 


1 223 


In proſceutions 
of the Cow, 
tho* ſince the 
Lite ſtatute of 
the 4th and 5th 
of Queen Anne, 


De Term. 8. Michaelis, 1512, 


Serjt. Pratt in his reply for the defendants : Regina verſu 
Fuley, was an information in the nature of 9 warrants, which 
is a criminal proceeding, and beſides, the reſolution was upon 
the clauſe about pleading double, which is not general; for tho 
it uſes the word [defendant] which is a general term, yet it i 
reſtrained there by other words, (viz.) tenant and plaintiff in 

replevin. 


The caſe of Tutchin was upon a mere ſtatute of Jeefailr 
thus? is an intire alteration of the law, 


'The clauſe which extends this, and all the ſtatutes of Jets 


fails, to caſes of the Crown, mentions only ſuits for the reco, 


very of any debt, and therefore cannot affect the preſent queſ. 
tion; and certainly if there be no proviſion for that purpoſe, it 
is impoſſible that thoſe other ſtatutes ſhould extend to this caſe, 
becauſe it ariſes upon a ſubſequent ſtatute which has made z 
perfect alteration of the law in this point. | 


Sir Peter King : As to pleading double, ſee Poph. 144. The 
words of the ſtatute of frauds cannot poſſibly extend to the 
Crown; for they are, “every writ of eri Mcias, or other writ 
« of execution”, and fßeri facias being firſt named, the ſubſe. 
quent words can only mean executions at the ſuit of the party, 


Mr. Salkeld : The 8th Hen. G. cap. 12. is grafted on the for. 
mer ſtatute of Her, 5. and expreſsly tied down to it, ſo n 
general words can carry it any further. 


Nothing can be inferred from any reſolution upon the pre- 
ceding clauſes of this ſtatute; for the very words of them 


exclude the Crown, (viz,) 1/2, party demurring. 244), plaintiff 
or demandant appearing by warrant of attorney. 34ly, defen- 
dant or tenant, or plaintiff in replevin. 


After conſideration, all the juſtices and barons, were unani- 
mous, and the Lord Chief Juſtice delivered _ opinion in 
court the ſame term, 


Parker C.J. We are all of opinion, though this clauſe 
might have extended to cauſes of the Crown, had the objection 
come earlier, yet the conſtant practice, ever ſince the making 


the venire faciay which was awarded de vicineto, and not de corpore com", keld good, of 


3 


9 


NF 
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of the act, having been otherwiſe, and all the precedents both — oy 


in the crown-office, und in the exchequer, (in cafes not ex- 


excepted) being de vicineto z to make a contrary reſo- 
lution in this caſe, would be, in ſome meaſure, to overturn 
the juſtice of the nation for ſeveral years paſt ; beſides, we 
conſidered that it is matter of no great conſequence 3 ſince it 
only gives the defendant a privilege of challenge, which other- 
wiſe he would not have. 


It is a rule, indeed, that precedents ſub ſlentio are of little or 


no authority: but that is to be underſtood of caſes where there 
are judicial precedents to the contrary, But here there are none 
either on one ſide or the other. 


The Chief Baron mentioned a caſe in the exchequer, which 


remember: it was an information about the draw-back upon 
ſalt, and there (as alſo in ſome others both here, and in that 
court) all the exceptions were taken that the wit of man could 
invent, but this was not ſo. much as mentioned. 


We did not think fit to break in upon an intire practice, 
and ſhake ſo many judgments upon a matter of ſo ſmall mo- 
ment; and therefore are all of opinion, that the venire is well 
awarded, | 


The rule muſt be, that the laſt trial be ſet aſide upon the 
other point, on payment of coſts, 


About three days after this rule for a new trial was pro- 
nounced ; the defendants moved, that fome perſon might be 
named to receiye the coſts, it not appearing certainly, who was 
the proſecutor in this cauſe, 


Whereupon, Mr, Attorney General named Borret, the 
Queen's ſolicitor, and acquainted the court, that the proſecu- 
ton was carried on at the proper expence of the Crown. 


Afterwards the ſolicitors on both ſides went before the 
Maſter, and the coſts were taxed on Saturday the 224 of No- 


wember, And on the Tueſday following, Mr. Lechmere made a 


motion, upon notice, againſt the taxation of coſts in general, 


ad againſt ſome items allowed by the Maſter in particular. 
He 


Kc. ot 
Bort. 
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RI YA. He inſiſted, that though they had ſubmitted to a rule for the 


B vos, 

3 payment of colts, when the cauſe appeared, even upon the 
Bawoi ty. plaintifF's own ſhewing, to be merely a contention between 
The defendant : 8 
thall pay coſts the old and new corporations, upon the validity 'of their 
ore _ _ ſeveral charters z yet now it appeared in another light, aud 
being brought Was owned by the Attorney General as a government proſe 
17 — tion, carried on at the charge of the Crown, they oughthic 
charter. to be eltopp'd by that rule, from making it a queſtion, whether 

in the caſe of the Crown, coſts are due by law, this being 


225 ] the firſt time they took advantage of that point. Ra ful 
concefſ® per cur. 


To prove that in caſes of the Crown, or ſuch as are pro. 
perly government proſecutions, colts are not due, he urged 
the courſe of the exchequer, where coſts are never paid, unleſ. 
there be a relator, or ſome other ſecurity to anſwer coſts to the 
party; which there was not in this caſe, nor could there be, 
becauſe the proſecution was in rem, and not in perſonam ; and 
for that he produced a manuſcript of Baron Lechmere, 


That on the Crown ſide in this court, coſts had been fo far 
from being allowed in any caſe, that it had been thought ne- 
(«) Videgth ceſſary to provide by (a) act of parliament, that there ſhoul! 
— be a recognizance given to anſwer colts in ſome particular 
' caſes; but this was none of thoſe z that the law had provided 
no judgment, nor proceſs for coſts, nor method to bring them 

into the exchequer. 


That if it were otherwiſe, it would be very unequal; for 
the Queen paid no coſts for not going on to trial; nay, Mr, 
Attorney might enter a li proſequi, or a ceſſet proceſſus, even 
when the jury were ready to give their verdict at the bar, 
without colts to the ſubject. 


In the cafe of the Queen verſus Collins (Michaelmas 10 An) 
in an information for a battery upo uſtom-houſe officer in 
the execution of his office, a motion was made for colts for ct 
going on to trial; and upon Mr. Harcourt's affirmation, that 
no coſts were ever allowed in government proſecutions, the 


4 


ſame was denicd. 


That in the caſe of the Qn verſus Clerk, which was an 


. . * . . | 
information for a nuiſance, (viz.) for erecting copper > 
upon 


8 2 


R — * * 


rr 
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the river Thames, there was a verdict for the Queen, 
which by conſent was-ſet aſide upon payment of coſts z the 
ſecond verdict was for the defendant, who thereupon moved 
for coſts, which were denied for this reaſon, (/ci/.) becauſe the 
ſtatute of the 24th of Hen. 8, cap. 8. extends only to trials by 
l priuc, and not at the bar, as it was in that caſe, . 


So in Hill, 2 W. & M. in Scac” in my Lord Montgomery's 
caſe, which was an inquiſitien on his eſtate, and but in the 
nature of an ejectment, there was a verdict for the defendant, 
and a new trial granted without coſts, 


That here was no prerogative in the caſe; for the Queen 
and ſubject were on an equal foot; and if the Queen did not 
pay coſts, ſhe ought to receive none. 


That this verdict was ſet aſide as unjuſt, for a mĩſbæhaviour 
of the jury in the face of her Majeſty, who was ſuppoſed to be 
always preſent in her court of Queen's bench, which court ſaw 
plainly, no juſt judgment could be entered up on that verdict, 
and yet the defendants were told, that this injuſtice mult be 
faſtened upon them, unleſs they paid two or three hundred 
pounds, to be delivered from it; ſurely this was to pay for 
jultice, contrary to Magna Charta, which ſays, nulli vendemus 
juſutiams 


That in capital caſes, if a jury ſhould obſtinately find gene- 
rally, where the court had directed them to find the matter pe- 
cially, the court, no doubt would ſet aſide ſuch verdict, and 
that without coſts ; they would not take away the life of a man, 
becauſe he had not money to pay coſts to the Crown. 


Now the conſequence of this ſuit was of equal concern to 
this corporation, as that of a capital proſecution, to the life of 
a particular perſon ; for the very life and being of this corpora- 
tion were in queſtion ; and if coſts were once admitted in 
the caſe, thoſe writs of /cire facias, though they had not yet 
ſo harſh a ſound in the ears of Engliſbmen, yet, he would un- 
dertake to prove, they would have ten times more pernicious 
effects, than 9 wwarrants's of old; for a judgment in a quo 


warrants did not deſtroy the franchiſe, but a corporation might 
_ ſtill, 
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Rucina v. ſtill, notwithſtanding that, have another ſtruggle for ie, 
ene liberty; but in the caſe of a ſcire facias, the judgment was, 
bevor. repeal of the charter; and if a jury could for once be ſo ms, 
naged, as to give a partial verdict, it was but getting thoſe 
coſts taxed as a poor borough was nat able to pay, and the by, 
ſineſs would be done; they could not pay the coſts, 201 
without that, they ſhould not have a new trial in order © 
come at right and juſtice, — This was laying the axe 10 the 114 
of the tree, The Crown indeed was always an unequal match 
for the ſubjects: but if the weight of coſts were thrown into 
the ſcale, this would become ſuch an addition, as would make 
its proſecutions heavier than they would be able to bear, 


*** 


— — h „ _—_ — 


+ By the records in the crown office it appears, that the defendants were, 
notwithſtanding, ordered to pay coſts, and that afterwards on a new trial the 


jury found a ſpecial verdict, but this does not appear to have been ever arguel, 
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Term, S. Trinitatis, 1713. 


Car verſus Counteſs of Burlington. (1) 


Caſe 49. 


Ld. Chancellat 


RICHARD late Earl of Burlington, owing debts by bond 14,,cover. 


and ſimple contract, made a leaſe of his lands in England 


2 Eq. Ca. Ab. 


and Ireland to truſtees, in truſt to pay all the debts which he $29. pl. 3. 
would owe at his death; all to be paid in a juſt proportion A, truck term ie 


raiſed to pay all 


without preference of one debt before another, and died thus gebrs equally, 


indebted. 


and the party 
dies indebted 
by bond and 
ſimple contract 


the bond creditors may be paid part of their debts out of the perſonal eſtate, and ſhall nevertheleſs 


cone in upon the truſt term for the remainder, equally with the fimple contract debts, 


The 


— 


(1) The authority of this caſe has ©** vants wages and the debts in the 


been much queſtioned on both its 
_ Lend v. Williams, 2 Atk. 110. 

erwell v. Parker, 2 Vez. 363. Earl of 
Bath v. Earl of Bradford, 2 Vez. 587. 
Az to the firſt point, by Reg. Lib. A. 
1712, fo. 59g. it appears that the two 
cauſes of C/ifford v. Earl of Burlington, 
and Car v. Counteſs of Burlington, came 
on to be heard on the Maſter's ſpecial 
report, who ſtated, ** That the Earl of 
« Burlington deceaſed, by indenture of 
zd Aug»? 1698. granted and demiſed 
* his ſeveral eſtates therein mentioned 
to truitees for the ſeveral terms 
** therein mentioned, upon truſt, to 
*« raiſe and pay all ſuch ſums of money 
as the ſaid Earl ſhould owe at the 
time of his death, for ſervants wages, 
** but not to poſtpone or hinder during 
** his life, the payment of the debts 
mentioned in the ſchedule annexed, 
* amounting to 35,0 104. 2 4. and 
* fuch intereſt as was then due, or 
* ſhould thereafter grow due, in juft 
" proportions, not preferring one cre- 
"* ditor before another. And after ſer- 


„ ſchedule mentioned, and other inci- 
«« dental charges paid; the faid truſtees 
%% were 7 poſſeſſed of the ſaid pre- 
1 miſſes for the reſidue of the ſaid terms 
« jn truſt, for the ſaid Earl, his heirs 
« and aſſigns. And by deed poll dated 
« 4th Auge, 1698. the Earl directed 
that the ſev miſſes mentioned 
** in the deed of zd Aug, after the 
*« truſts therein mentioned were per- 
*« formed and ſatisfied, ſhould ſtand 
charged with the 2 of all ſack 
„ debts as he ſhould owe at his death, 
** in juft and dus proportions not prefer- 
** ring one ptr/on before another.” it alſo 
appeared that great part of the perſonal - 
eltate had been applied in payment of 
the judgment creditors. ©** Whereupon 
his Lordſhip declared that the per- 
* ſonal eſtate of the ſaid Earl of 
*« Burlington ought to be firit applied 
to pay his judgment creditors in 4 
„ courſe of adminiſtration, and what 


„of the ſaid perſonal eſtate had been 
« ſo applied, the fame was well ap- 


And as to the queſtion 


« plied. 
| „touching 


228 De Term. S. Trin. 1713. 
* * 

' Can v. The bond-creditors had been paid good part of their dcho 
—— out of the Earl's perſonal eſtate by his executors. 

Upon which it was now objected, that if theſe bond-cre. 

ditors would take advantage of the truſt term, they ought to 

waive the benefit of their preference out of the perſonal eſtate; 

that this was the intent of the teſtator, who could let then 

L 229 ] into the benefit of the truſt term, upon what (1) conditions he 


pleaſed; and that in equity, a ſimple- contract debt was as much 
a debt, and due in conſcience, as any other ; that equal pay. 
ments of all debts were favoured in equity, equality being the 
higheſt equity. 


But by Lord Chancellor Harcour!, the bond-creditors may 
{till come in to be paid the remainder of their debts, in pro- 
portion with the ſimple- contract creditors; for the law gives 
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** touching what ſatĩs faction the ſaid 
judgment creditors ought to have for 
% what ſhall remain due and unſatisfied 
„ to them by the perſonal eſtate, his 
* Lordſhip declared that ſuch of the ſaid 
judgment creditors whoſe debts were 
1 included in the ſchedule, ought to 
«© come in to receive a fſatisfation 
« equally with other the ſaid Earl's 


. *« creditors, who are included in the 


& ſaid ſchedule. And that ſuch of the 
s ſaid judgment creditors whoſe debts 
«« are not included in the ſaid ſchedule, 
„% ought to come in to receive ſuch ſa- 
* tis faction equally with the other cre- 
«* ditors of the ſaid Earl, the payment 
of whoſe debts are provided for by 


*« the ſaid deed of truſt of the 4th of 


% Auguft, and doth order the ſame ac- 
1% cordingly, and for that purpoſe it is 
% hereby referred to (the Malter) to 


«« deceaſe of the ſaid Earl in order to 
te charge the truſt eſtate with the pay- 
* ment thereof. Acd the ſaid maſter is 


*« to ſee what ſatisfaction the ſaid judy. 
ment creditors or any of them have 
received by the ſaid Earl's perſonal 
« eſtate; and if there ſhall be any ſurplus 
of the ſaid perſonal eſtate more than 
will pay what ſhall appear due for 
« principal and intereſt on the {aid 


«« judgments due at the time of the 


death of the ſaid Earl, then the (aid 
judgment creditors are to have their 
« intereſt due to the time they ſhall te- 
« ceive a ſatisfaction, ſo far as the per. 
*« ſonal eſtate will extend; and if at- 
0 rer the ſaid judgment creditors thall 
be ſo ſatisfied by the perſonal eltate, 
there ſhall be a ſurplus of perſonal 
« eſtate left, then the bond creditors of 
*« the ſaid Earl are to have intereſt for 
s theirdebts ſince the ſaid Earl's death, 
until they ſhall be ſatisfied, fo far 2 
*« the 


416. Haſlewoed v. Pope, poll. 3 vl 
323. Morice v. Bank of England, Ca. 


temp. Talb. 220. | 
them 


perſonal eſtate will extend. And . 


« ſee what was due to the ſaid judg- if the ſaid truſt eſtates ſhall be more b 
= * ment creditors and to carry on in- * than ſufficient to pay all the ſaid cre- 
on * tereſt on ſuch of the debts of the ſaid ** ditors, then the conſideration of the 
Ry % Earl as in their nature carry intereſt, © creditor's intereſt from the death of t. 
_ « but the ſaid Maſter is not to carryon ** the ſaid late Earl is hereby reſerved.” 11 

, «« any intereſt on any ſecurity after the (1) Sed vide Deg v. Deg. polt. 2 vol. = 


„ SD cur” . q Q 
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them the fund of the perſonal eſtate, and the party, (viz.) the 
late Earl, gives them the fund of the truſt-term ; and theclauſe 
that no debts ſhall have preference, muſt be intended only with 


regard to their ſatisfaction out of the truſt-term. 


His Lordſhip alſo declared, that by this truſt-term the 
imple contract debts became as debts due by mortgage, and 
conſequently ſhould (a) carry intereſt as well as the debts ſe- 


cured by bond. (1) 
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Can Vo. 
Counteſs of 
Denttserex. 


When a truſt 
is raiſed to pay 
debts, ſimple - 
contract debts 
ſhall carry 
intereſt. 


fe) Vide poſt, Maxwell v. Wettenhall, 2 vol. 27, 


* — — —— ͥͤ — ö — op 
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(1) The decree is otherwiſe, Et vide 
contra, Barcvell v. Parker, 2 Vez. 363. 
Earl of Bath v. Earl of Bradford, 


Darbiſon, on the Demiſe of Long, verſus Beau- 
mont. On a ſpecial Verdict in Ejefment, in 
Scacc'. 

O HN Specet, ſeiſed in ſee of the manor of Penal and 


divers other lands, c. in the counties of Cornwall and 
Devin, 19 Aug. 1703. makes his will, and after deviſing the 


premiſes to truſtees for the term of twenty-one years, for the 7 


payment of debts, Q. he ſettles the ſame on the ſirſt fon of 
his (the teſtator's) * body lawfully begotten, and the heirs male 
of the body of ſuch firſt ſon lawfully iſſuing; and for default 
of ſuch iſſue, to the heiss of his (the teſtator's) body lawfully 
to be begotten ; and for default of ſuch iſſue, to his couſin 
John Sparke for gg years, if he ſhould ſo long live, remainder 
to his firſt, &c, ſon in tail male; and in default of ſuch iſſue, 
remainder to the heirs male of the body of the teſtator's aunt 
Elizabeth Long lawfully begotten; and for default of ſuch 
idue, remainder of all his lands to his (the teſtator's) right 
beirs, 

The ſaid teſtator alſo gives a legacy to his ſaid aunt Eliza- 
teh Long, whereby he takes notice that ſhe was living, and 


that ſhe had three ſons 4. B. and C. to whom he gives a legacy 
vi 500/, | | 


He 


— — — — 


—— —ꝛẽ 


1 Bro. Cha. Rep. 41. (cho' in Ber hamley 
v. Lord Fairfax, poſt. 334. intereſt was 
allowed to ſimple contract credicors un- 
2 Vez. 588, Shirley v. Earl Ferrers, der ſimilar circumſtances.) 


Caſe 50, 


Forteſc. 18. 

2 Eq. Ca. Ab. 
331. pl. 3- 
Deviſe to the 
heirs male of 
.S. begotten, 
J. S. having 

a ſon, and the 
teſtator taking 
notice that 

F. F. was then 
living, a ſuſkci- 
ent deſcription 
of the teftator's 
meaning; and 
ſach ſon thall 
take, tho ſtrictiy 
ſpeaking he be 
not heir. 
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Darz1o0N v. 
BravmonT. 


De Term. 8. Trin. 1713. 


He alſo gives to Dorothy Beaumont (who was his heir at lay) 
an annuity out of the ſaid premiſſes of 150/. per annum, and to 
her children 300 J. a- piece. | 

Afterwards the teſtator died without iſſue, and Fohn Spare 
alſo died without iflue ; upon which the queſtion was, who wi; 
intitled to the teſtator's real eſtate? Whether his heir at ly 
Dorothy Beaumont, or A. the eldeſt ſon of the teſtator's aunt El 
zabeth Long ? 


For the heir at law it was objected, that her right was in 
its nature favourable, and to be ſupported by the common 
law of England, and therefore all deviſes that diſinherited the 
heir were to be conſtrued ſtrictly. That to make this deviſe 
good to A. it muſt be conſtrued either a contingent remainder 
or the words [heirs male] be taken as deſcriptio perſene, {6 1; 
to veſt a remainder in him. That as a contingent remainder, 
it could not be good, becauſe there was no freehold to ſupport 
it ; all the precedent eſtates being for years; and if it were 
good as a contingent remainder in its original creation, yet 
Elia. Long being living at the teſtator's death, ſuch remainde 
could not by the rule of law veſt, as it ought to have done, 
at the determination of the particular eſtate z that heirs male 
of the body of the teſtator's aunt Long, could not be 'under- 
ſtood by way of defignatic, or deſcriptio per fone ;, for that is ſuch 
a deſcription as is vice neminis; whereas the word [heirs] did 
not agree with the perſon pretended to be deſctibed ; he wat 
not heir of Elizabeth Long, nor could be, while ſhe was living; 
and [heirs] being a legal term, could be underſtood only ina 
legal ſenſe, unleſs ſome other word or words accompanying it 
ſhould detetmine the ſenſe otherwiſe, as heir apparent, or heir 
now living ; and the word [begotten] did not determine the 


os as wa 3 3 


(#) 1 Inf. 20. b. ſenſe otherwiſe, becauſe heirs begotten (a) or to be begotten ha 


— & the ſame legal conſtruQion ; and it did not appear that the fi 
— 3 deviſor had any intention to confine that deviſe to the iſſue mal: * 
poſt. Hewit v. of Elixabeth Long then living, much leſs to A. only, who would it 
beiande 4279 take as the heir deſcribed by this deviſe, | 
= — vp But it was adjudged by the whole Court of Exchequer, (e- 
cept Baron Bury,) that A. the eldeſt ſon of the teſtator's aunt 8 
Elizabeth Long was intitled to the premiſſes, and not the bet — 
at law z which judgment was afterwards reverſed by the of- 
1 


nion of the two Chief Juſtices in the Exchequer-chamber * 
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hat reverſal at laſt (1) reverſed in the Houſe of Peers; and Per 
the reaſons upon which the Court of Exchequer gave judg- 

ment, and upon which (as it was apprehended) the Houſe of 

Lords affirmed that judgment, were theſe : 


That 4. the eldeſt ſon of Elizabeth Long, was the perſon 
deſignet] to take by the appellation of the heir male of the body 232 J 
of the teſtator's aunt Elizabeth Long lawfully begotten; 


As to the objection, that, Mrs. Long being living, there 
could not, in a legal ſenſe, be any heir male of her body begot- 
ten to take by the will ; 


It was anſwered, that the intent of the teſtator by the deviſe 
(which was the only matter in queſtion,) did plainly appear 
not only from the words of that part of the will, but through- 
out the whole will. 


hat the word Their] had in law ſeveral ſignifications : in 
the ſricteſt, it ſignified one who had ſucceeded to a dead an- 
ceſtorʒ but in a more general ſenſe, it ſignified an heir apparent, 
which ſuppoſed the anceſtor to be living; 


That in this laſt ſenſe the word cheir] was + uſed in ſta- 
tutes, law-books and records; and ſince the law had given to 
this word ſeveral ſenſes, it would be hard to expound it in that 
which was the ſtricteſt, and moſt rigorous, and would deſtroy 
great part of the will z at the ſame time, that by law it might 
he another ſenſe,” which would ſupport the whole will and 
intent of the party. 


That the intent of the party being the principal rule for 
the expoſition of à will, the teſtator was excuſed from uſing 
the ſtrict and proper terms and phraſes of law, and had liberty 
to uſe ſuch expreſſions as he pleaſed ; for, provided they were 
ſuch as ſuſſiciently declared his intent, it was enough; and his 
intent ſhould take place, if by any poſſibility conſiſtent with 
the rules of law, 


Now the teſtator in his will took notice, that the ſons of his C 233 1 
iunt Eli. Long were living, and gave them legacies : 


— — 
— A 


(i) 1 Bro. Parl. Ca. 489. 
+ See the writ of raviſhment of ward Quare f/ium & hevredem rafuit, & 21nk. 


439- and 25 Ed. 3. which makes it treaſon to Kill the heir of the king, : | 
Yor, I, 0 | % He 
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He alſo took notice, that Elizabeth Long the anceſtor ws 
living at that time, and gave her a legacy; and therefors 
could not intend that the firſt ſon ſhould take rich ar heir 
which was impoſſible if the was living, but as heir opparenthe 
might. 


Again, tha teſtator gave his heir, the defendant, an annuity, 
and therefore did not intend that ſhe ſhould have the whole 
eſtate; and the limitation to the right heirs was expreſsly in 
failure of iſſue male of his aunt Elia. Long, fo that the intent 
was plain, that the apparent heir male of the body of his aunt 
Long, (who was the leſſor of the plaintiff,) ſhould take before 


his heir general, who was the defendant Dorothy; and that ſhe 


(#) 2 Vent.zrr. 


@) w Vent. 343- 


2 Lev. 232. 
Raym. 330. 
T. jones 99. 
Poll 457. 


1234 ] 


ſhould not take more than an annuity, as long as there ſhould 
be iſſue male of his faid aunt Eliaabeth Long, 


That by this conſtruction, every part of the will would ſtand 
and be conſiſtent z and the word [heir] would be alſo taken in 


a ſenſe that the law allowed of. 


But if it were to be conſtrued otherwiſe, ſeveral parts, and. 
ſome whole lines together, of a ſenſible will muſt be expung- 
ed, and the heir at law muſt take, contrary to the expreſs 


meaning of the teſtator. 


| Laſtly, That this caſe was the ſame with the caſe of Burcke! 
verſus Durdant (a), which had formerly been diſputed under 
the names of James verſus Richardſon (b), where a deviſe to the 
heirs male of the body of Robert Durdant then living, was ad- 
judged in“ We/tminfer- Hall, and twice aſſirmed in the Houſe 
of Lords, to be a good limitation to George the eldeſt fon of 
Robert Durdant, tho* Robert Durdant was then living; ſince 
there could be no great difterence between heirs male of the 
body of Rebert Durdant then living, and heirs male of the body 
of the teſtator's aunt Long lawfully begotten z the words the 
begotten being tantamount to then living. (1) 


— 


(1) So Gecdrigbt v. White, 2 Bla, Rep. 1016. 
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De Term. S. Trin. 17514. 
Kentiſh verſus Newman, 


ENR Kentiſh intermarries with Mary Hanwell widow, 
who (inter al”) is poſſeſſed of 2004. put out on ſecuri- 
tes, and the huſband, before the marriage, articles to lay out 
fo much money of his own, as with the wife's 200 J. ſhould 
haſe 30. a year; and this to be ſettled on himſelf and his 
wife ſor their lives, temainder to the heirs of their bodies, 
remainder to the huſband in fee; but until ſuch ſettlement 
made, this 200 J. is agreed to be taken as the ſeparate eſtate of 
the wife; it is alſo agreed by the ſaid articles, that if no ſuch 
ſe:tlement ſhall be made during tlie joint lives of the huſband 
and wife, then the 200/. ſhall be to the ſole uſe of the wife, if 
living, but if ſhe ſhall die before her huſband, then the 200/. 
to go to her brother and ſiſter, 


234 
Caſe 51. 


Lo. Chancellot 
Hax court. 

rtieles con- 

ed againſt 

the words for 
the ſake of the 
intent. As 
Where the wife's 

rtion was to 

laid out in 

land to be ſettled 
on huſband and 
wife, and the 
heirs of their 
bodies ; ard if 
not laid out in 
land during theic 
joint lives, and 
the wife ſhould 
die firſt, that the 
money ſhould 
go to the wife's 


brother and f fler t wife dies firſt, leaving iſſue, and the money is not lald out in a purchaſe, yet 
the iſſne, and not the wife's brother and ſiſter, ſhall have it, equity ſupplying the words, ** if thy 


« wife die without ive.” (1) 


In 1688. the marriage takes effect, of which there was iſſue 


a daughter the plaintiff; and in Stember 1711, the wife dies, 
leaving no other iſſue, 


And whether, according to the letter of the articles, this 
2001, ſhould go to the wife's brother and fer, or to the 
daughter, (to whom the father by his anſwer conſented it ſhotld 
go in preſent for her advancement in marriage,) was the 
queſtion ? 


Decreed, that the daughter ſhould have this 200 /. and not 
the wife's brother and ſiſter; for that the intention of the ar- 
ticles was, to provide for the wife, and the iſſue of the mar- 
rage, and not for the brother and ſiſter of the wiſe; and for 
that the parents were, by the law of nature, bound to take 
care of the iſſue, but not of the wife's brother and ſiſter, who 
were provided for before, and for whom, though they had 


been left deſtitute, ſtill the wife was under no obligation to 
provide, 


That it could not be intended that the wife ever thought of 
preferring her brother and ſiſter before her own child ; and 
though the words were, if the avife ſbould die, living the huſhand, 


W—— 


( 235 1 
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(1) So Targus v. Puget, 2 Vez 194. 
O 2 


then 


— 
— 


= ” \ 
* 
rr 1 
: 5 $ 2 — = — 
- Joy \ g Fon * « * - 
uy 2 — = f 1 - by 
— * * "Ry" 4 u 
= w * — — 
=. — * * 


—— — 
— 


9 3 — | 
- * - — 
* - 44 CF Se nn % a 
\ = * _ of - 
y F = 
n 


— CS 
— IS ET 
— — . N 
* * 's 
=_ — 
- * " 
r 22 


w - 
* — — Sz 
— . „ x " * 


- 
— 


* A 5 
7 Pu 5. IF 
- 4 — — 
— 2. + 
. * 
wu 


my 
* — — 


« money in a purchaſe,) had declared, he would not clam 
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8 3 . then the 200/, to £0 to the wife's brother and ſiſter, yet muſt 
be conſtrued to mean, if the wife ſhould die without ue, 


That even in the caſe of a conveyance of a legal eſtate, the 
an words | without ifſue] had been ſupplied ; thus in Cre. Car, 18 I 
cited poſt. Hewie Spalding verſus Spalding (a), {the ſame caſe cited in 1 Vun. 
»: Ireland427. 230.) Lands were deviſed to A. the teſtator's eldeſt fon, and 
the heirs of his body, and if he died living his mother, then to 
the teſtator's ſecond ſon ; A. died living his mother, and len- 

ing iſſue ; in which caſe, 


It was objected, that the ſecond ſon ſhould take, and that 

| theſe words [if he died living his mother] were correQtive and 

explanatory of the firſt words ; but refolved otherwiſe, and 

that the court would ſupply the words [without ifſue}; for 
that it could not be intended, that the teſtator would prefer te 
ſecond ſon before the iſſue of the eldeſt ſon; ſo neither in this 
caſe could it be thought, that the wife would prefer her brother 
and ſiſter before her own child. 


[ 236 ] 


That this being matter of articles was more under the con- 
troul of a court of equity, than if it had been a veſted eſtate; 
this was truſt-money, over which the court had a power. 


Money to be laid out in land was to be taken as land; and 
though this money was not inveſted in land within the time 
«required by the articles, yet the court would diſpenſe with 
that; and if it had been inveſted in land within the time, then, 
by the expreſs words of the articles, it was to go to the iſſue 

of the marriage. 


Beſides, in this caſe, one of the truſtees themſelves, (u. 
the brother, (who was to take advantage of not laying out the 


title to the money, if it were not inveſted during the jon 
lives of the huſband and wife ; which declaration might nat 
rally be preſumed to have been the reaſon why the money ud 
not laid out. 


—— Alſo it was the duty of the truſtees to call upon the huſbard 
ot their — _ lay out the money and make the purchaſe; inſtead of which, 
2 1285 one of them, by declaring he would not take the advantage d 

any omiſſion of that kind, had incouraged him to fit ſtill, '0 
that if ſuch truſtee were to have the moncy, he would reap 
benefit trom his own wrong. 


Truſtees not to 


De Term. 8. Trin. 1713. 


Ex parte Smith. On Petition, 


Lends money to B. and C. on their bond, B. becomes 
* a bankrupt, and the commiſſioners aſſign his eſtate in truit 


for his creditors: 

4, ſues the bond againſt C. the other obligor, and recover- 
ing judgment againſt him, takes him in execution by ca* /a', 
and C. thereupon paid A. 24/. but C. being old, having no 


eſtate, and living only upon charity, A. conſented to diſcharge 
C. out of execution. 


[ 237 ] 
Caſe 52. 


Ld. Cber cell or 
HaAzsCOunT. 


2 Eq. Ca. Abr. 
104. pl. 1. 


A. lends money 
to B. ad C. on 
band, B. be 
comes dank, upt, 
and his cate 
afligned by 
commiſſion- 

er: ; A. ſues C. 


and takes him in execution on a ca" ſa", and afterwards conſents to his eſcape ; yer A, Mall come 


in as a creditor of the bankrupt for a moiety of his remaining debt. 


Upon which it was objected, that this being an efcape with 
the conſent of the plaintiff the obligee, and the debt being, in 
law, intire, it was a diſcharge of the whole devt, and ſhould 
operate, as well for the benefit of B. the bankrupt, the other 
obligor, as of C. (1) 


But it was anſwered, that the bankruptcy of B. and the 
aſſignment of his eſtate, were prior to the execution taken out 
againſt C. and by that aſſignment A. the plaintiff had an in- 
tereſt in the eſtate of B. the bankcupt z which intereſt could 
not be diſcharged, by 4.'s taking out an execution afterwards 
againſt C. the other obligor, any more, than if two were 
bound in a bond to me, and I ſhould recover judgment, and 
take out an execution by ' fu againſt one, and afterwards on 
obtaining a judgment ſue out an execution by ca /a againſt 
the other, and then conſent that the latter ſhall eſcape, this 
will not diſcharge the execution on the # fu, which was be 
fore completed againſt the former obligor; and that {till this 
was harder doctrine in equity, 


Lird Chancellor : Let A. the petitioner, who is the obligee 
in the bond, come in as a creditor before the aſlignees, for 
1 moiety of the remaining money due on the hond; for che 
execution againſt C. being ſubſequent to the aſſigument of the 


— — 


C 238 ] 


(1) Bower v. Swadlin, 1 Atk. 294, Harg. Co. Lit. 232. a. note 1. 
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Ex yArRTE 
Smirn, 


De Term. 8. Trin. 1913. 


eſtate of B. the bankrupt, ſhall not (at leaſt in equity) dif, 
charge A.'s demand out of the eſtate of the bankrupt; but 
in regard, each, in equity, was liable but to half the delt, 
and C. was nat the original debtor for the whole, A. the peti, 
tioner ſhall only have relief for a + moiety of his remaining 
debt againſt the aſſignees of B. the bankrupt. 

But Lord Chancellor faid, if B. the bankrupt had been the 
original debtor, and had borrowed a the money, then 4 
ſhould have come in before the aſſignees as a creditor for 4 
his debt. (1) 


—— 


— 
% 4 . 


 —— 


+ 2u, Why ſhould not the petitioger, in this caſe, be allowed to come in fu 
the remainder of his whole debt out of the effects of the bankrupt, ſince each of 
the obligors was liable to him for the whole ? 


(1) Vide Ex parte Ry/avicke, poſt 2 vol. 89, 


DE 


Term. S. Michaelis, 1713. 


Broderick verſus Broderick. (1) 


NE deviſes lands to F. S. and his heirs, and duly ſub- 

ſcribes his will in the preſence of three witneſſes ; but 
the witneſſes, for the eaſe of the teſtator, go down ſtairs into 
another room, and atteſt the will there, which is out of the 
preſence of the teſtator, 


[ 220 ] 


Caſe 53. 


Lord Chancellor 


HAC. 
4 Vin. Ab. 534. 
2 Bo. Ca. Ab. 
*. 4 . 


Douce under 


a vill defectively executed, repreſents the will duly executed, and for a ſmall ſum gains a releaſe 


from the heir ; releaſe ſet aſide. 


Afterwards the heir at law, in conſideration of 100 guineas 
paid him by J. S. the deviſee, does by deed, reciting that this 
will was duly executed, releaſe to the deviſee all his right to 
the eſtate deviſed ; and after that, there being debts appointed 
by the will to be paid, the deviſee tells the heir, that it would 
facilitate the raiſing the money for the payment of the debts, 
if he (the heir) would join in a leaſe and releaſe of the deviſed 
premiſſes ; and thereupon, for fifty guineas more paid to him, 
he, (the heir) together with the deviſee, by leaſe and releaſe, 
conveyed the premiſſes to J. N. and his heirs, in conſidera- 
tion of 4000 J. mentioned to be paid by J. N. and a receipt 


was given for the money; but, in truth, this purchaſe money 


was not paid, but J. N. was a truſtee only for the deviſce, 
and ſo admitted to be by the anſwer. 


On a biil brought by the heir to be relieved againſt the con- 
vefances executed by him, 


5 — 


[ 240 ] 


—— 


(1) The tate of this caſe in 4 correſponds with the regiſter's boek, 


Vin. Ab, 534, is rather fuller, and Lib. A. 1713. fo. 130. 
O 4 


For 
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— 6uthgy For the deviſee it was ſaid that the will, as to the dey; 

9 was executed, and the form of the witneſſes ſubſcribing in the 
preſence of the teſtator, was only preſcribed by the ſtatute of 
frauds, to prevent a raſh diſinheriſon of the heir; but ſiuce 
the executing of the will was fully proved, though the circum. 
ſtances required by the ſtatute had not been obſerved, vet it 
was the plain intention of the teſtator, that the deviſee ſhoulg 
have the eſtate ; and the deviſee having the legal eſtate, it would 
be hard to take it from him in equity, and by that means to 
diſpoſe of the eſtate againſt the intent of the teſtator, from the 
deviſee, for want of a ceremony, when the end of that cere. 
mony was anſwered, by its being made to appear, undoubt. 
edly, that the teſtator did ſign and ſeal this will, 


gap veri, = Cur' : Either fupprefſa veri, or ſuggeflio fall, is a good reafn 


gr fuggeſtio | to ſet aſide any releaſe or conveyance : now to recite in a dee 
them, a gaod (as in this caſe) that the will was duly executed, when it wa 


— 2 — not, is ſugge/tio falſi, and to conceal from the heir (as in this 
or conveyance. caſe) that the will was not duly executed, is /uppreſſio veri; ſo 


: that both circumſtances concur. | 
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And though there was one witneſs, who, upon the laſt ge. 
peral interrogatory, ſwore, that the heir did declare to him, - 
[ 241 ] that the will was not worth any thing, and that the heir made 
| ſuch declaration before his executing the releaſe, yet this was 
not regarded, | | 25 


For Lord Chancellor ſaid, it was not to be believed, that 
if the heir knew that the will was not duly executed, he 
would, for ſo ſmall a conſideration, have parted with his 
bong | 

So the Court relieved againſt the releaſe, and the leaſe and 
releaſe ; but ordered the heir to pay back the 100 guineas, 
and alſo the 50 guineas with intereſt. (1) 
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(1) Vide Jervis v. Duke, 1 Vern, lten, 1 Vez. 304. Evansv. Llewel- 
20. Pujey v. Deſbouverie, poſt. 3. ln, 2 Bro. Cho, Rep. 150. But for 
vol. 315. Jever, v. Jevers, 4 Bro. the ſeveral grounds on which courts of 
Parl. Ca. 199. Scrope v. Offiey, 4 equity exerciſe juriſdiction in ſerting * 
Bro. Parl. Ca. 237. Meade v. Webb, aſide deeds, &c. vide O/mond v. Filzs 7 
4 Bro. Parl. Ca. 497. Ramſden v. roy, poſt. 3 vol. 129. 
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Churchill verſus Lady Hobſon & al. 


De Term 8. Michaelis, 1713. 


Caſe 54. 


241 


IR Charles Hobſon did in his life-time place great ſums Lord Chancellor 


of money in the hands of one Geodwwyn a banker, 
at that time, and for a conſiderable time afterwards, was a 
perſon of very great credit, and was caſhier to very many mo- 


ned perſons, 


join-in a receipt, and anly one of them actually receives the money ; both chargeable to 
but not to legatees. Two truſtees join in a receipt, and one receives the money; only t 


ing truſtee ſhall be charged. (1) 


Salk. 318. 


247- pl. a. 


Two executors 


Sir Charles dies, and leaves the plaintiff Churchill and Good. 
un executors, after whoſe death, Goodwyn continuing in the 
ſame credit, the plaintiff Churchill paid 500 /. of the money of 
his teſtator Sir Charles into Goodwyn's hands, and ſeveral of Sir 
Charle#'s debtors, on paying in their debts, did require, that 
when they paid their money to the executor Goodwyn, his co- 

| executor Churchill ſhould join in the receipt fer this money, which 
accordingly was done. But upon the plaintiff ChurchilPs join. 


2 


who HaxzcounT. 


1 Eq. Ca. Ab, 


IN. * I. 


(1) Vide Fellowes v. Mitchell, ante 
81. Aplyn v. Brewer, Pre. Ch. 173. 
Aen. Moſ. 35. Leigh v. Barry, 3 
Atk. 584, Ex parte Belchier, Amb. 
219. Weſley v. Clarke, ante 83 (note). 
Read v. Trutlove, Amb. 417. Sadler 
v. Hobbs, 2 Bro. Cha. Rep. 114. Scur- 
feld v. Howes, 3 Bro. Cha. Rep. go. 
From Saaler v. Hobbs, it appears 
agreed, that a 7ruftee hall not, by the 
nere act of joining in a receipt, be- 
come liable to anſwer the money in 
ſact received by his co-truſtee ; but 
notwitkitanding the inclination of 

rd Harcourt and Lord Northington 
to favour executors under ſimilar cir- 
cumſtances) where by any ad done by 
one executor, any part of the eltate 
comes to the hands of another execu- 
tor, the former will be anſwerable for 
his companion in the ſame manner, as 


if he had enabled a ſtranger to receive 


— 


it.—In Wefiley v. Clarke, as the Lord 
Chancellor obſerved in giving judge- 
ment in the caſe of Sadler v. Hobbs, 
T hom?on had actually received the 
money without the concurrence of the 
co-executors, and they ſigned the re- 
ceipt afterwards ; and that therefore 
was not an att which fut it in the power 
of Thompſon to get at the money, ſince 
in fact he had it at the time; and his 
Lordſhip added, that, according to a 
note of that caſe, with which he had 
been furniſhed by the then Maſter ofthe 
Rolls (Sir L. Kenyon), Lord Northing- 
ton ſaid, he ſhould have thought the co- 
executors «able, if they had been pre- 
ſent at the time, when the money was 
paid. As to Churchill v. Ledy Hobſon, 
perhaps the circumſtance of Goodwyn's 
having been the teſlator's banker, 
might have had ſome weight in the 
determination. 
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Cnuxcentt. ing in the receipt, Geodwyn did, on every ſuch payment, gin. 


l teen. a note to Churchill, by which it was acknowledged, thy 
a though the plaintiff Churchill had joined in the receipt, yet it 
[ 242 ] Ws he, viz. Goodwyn only, auh received the money, and the 

money which Goodwyn thus received, and on payment where. 
of Churchill joined in the receipt, amounted to 1 100, alia 


' which Goodwyn broke, and became inſolvent. 
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The bill was brought by Churchill, to be diſcharged of de 
executorſhip, and to be indemnified againſt the bankruptcy of 
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Whereupon it was now objected by Mr. Vernon, that the 
plaintiff Churchill having joined in the receipts, this made him 
liable for the whole money: he admitted, that in the caſe of 

{ (@) Ante 31. (a) Fellowes verſus Owen, where A. and B. were truſtees in a 
mortgage for 2000 J. and they both joined in a receipt for the 
whole money; (whereas in fact, they had received each but 
1000 J.) that though Lord Keeper Wright + had decreed each 
ſhould be liable for the whole, in reſpect of the receipt that 
had geen given, yet Lord Couper reverſed that decree, concen- 
ing it to be againſt natural juſtice, that one ſhould be liable for 

the receipt or act of another; though this had been ſo decreed 

in the caſe of two zruftees, yet in the caſe of executors it wa 

otherwiſe. Becauſe, as one executor alone might giv@a di- 

charge, the joining of the other was an unneceſſary act; for 

which reafon if the money were loſt, each ſhould be hable; 

= that accordingly, it was thus held in the caſe of Wilkins verſus 

i Allen, and more particularly in that of Murrel verſus Pit, (1) 

Wt decreed, firſt, by Sir John Trevor at the Rolls, and affirmed 
| afterwards on appeal by Lord Cœuper. 


1 r 243 J Sed per Lord Chancellor Harcourt : Tt ſeems to me unter 
wh ſonable, that one man ſhould ſuffer for the default of another ; 
= at leaſt the difference ought to be between the caſcof (2) acred- 


— 1 


— 


(+) It ſeems as if Lord Keeper Wright had only intimated an opinion of that 
kind, fince it does not appear by the regiſter-book that he made any decree i 
that cauſe. 

(1) 2 Vern. 570. 


(2) This diſtinction is not made by in later caſes. Vide Sadler v. Hull. 


the decree, nor has it been adopted 2 Bro. Cha. Rep. 117. 1 
4 
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who Cuvzenrtt 


tor and that of a legatee. In the caſe of creditors, 2 
are entitled to the utmoſt benefit of the law, the joining of the Hontox. 
executors in the receipt, may make each liable for the whole z 

but when legatees, or ſuch as claim under the ſtatute of diſtri- 

bution, are the only perſons concerned, and who have no re- 

medy for their demand but in equity, it is altogether unequi- 

table, that one executor ſhould anſwer for the receipt of the 

other, the joining in the receipt being but matter of form; 

whereas the ſubſtantial part, and which alone is to be regarded 

in conſcience, is the actual receipt of the money. 


Neither do I think the executor Churchill ought to be 
chargeable for the 500/. byhim paid to Gcodwyn, he having been 
the caſhier with whom the teſtator in his liie- time choſe to 
entrult his money, and therefore the executor ought not to 
ſuffer for having truſted him, whom the teſtator himſelf in 


his life truſted, and at his death made one of his execu- 


tors. (1) 


— 3 


(1) Reg. Lib. A. 1713. fo. 220. 
The decrce is as follows, That it be 
« referred to Mr. Orlebar to take an 
« account of the perional eſtate of Sir 
« Charles Heb/on, received by the plain- 
« tiff, and Goodxvzn, or either of 
them, or by any perſon for their or 
eicher of their uſe, in the taking of 
« which account, if the ſaid maſter 
* ſhall ud that the ſaid plaintiff join- 
«ed with the defendant Goodwyn in 
giving receipts for any ſums of mo- 
* ney which were paid to the deten- 
 * Cant Goodwyn, or if the plaintiff re- 
* ceived any ſums 6f money, as part 
V of the teſtaior's eſtate, and paid the 


© ſame over to Geodwwyn before the date 
and iſſuing of the commiſſion of 
bankruptcy agaiaſt him, the plain- 
tiff is to be diſcharged thereof, and 
all ſuch ſums of money are to ſtand 
charged on the defendant Goodwyn 
* only, and the ſaid plaintiff as execu- 
«« tor, is to have a ſatisfaction for ſuch 
*« ſums of money ſo come to the hands 
of the defendant Goodwyn, in pro- 
«« portion with his other creditors, and 
« after payment of the ſaid teſtator's 
«« debts and legacies, it is ordered that 
the ſurplus of the ſaid teſtator's per- 
«« ſonal eſtate be divided according to 
the directions of his will. 
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Caſe 55. 
Lord Chancellor 


HancovaT. 


The eldeſt 
daughter, 
where there is 
a ſon, or where 
the eitate by a 
ſettlement goes 
all to a remain - 


DE 


Term. S. Hillarii, 1713. 


Beale verſus Beale. 


Was tenant for life, remainder to his firſt, r. ſon in 
tail male, remainder to his brother B. in tail, 4, 
having no iſſue, A. and B. joined in a recovery, to the uſe of 
A. for life, remainder to ſuch woman as A. ſhould marry for 
her life, remainder to the firſt, c. ſons of A. in tail male, re. 
mainder to B. the brother in tail male, remainder to A, in 


fee, 


der- man, is a younger child in equity. (1) 


245 J 


With a power to A. by deed, or will, to charge the premiſe 
with any ſum not exceeding 20095 /. for portions for younger 
children, ſons or daughters, who ſhould be living at his death, 
in ſuch proportions as he ſhould think fit, 


A. marries, and has iſſue two daughters only, one of whom 
was born after his dearh. 


A. by his will charges the premiſſes with 2000 /. to his 
daughter Mary payable at twenty. one, or marriage; but if the 
child with which his wife was then enfient, ſhould prove 4 


— 


— 


(1) The Court will indulge this la, (cited) 2 Vez. 203. (in which laſt cal 
titude of conſtruction in caſes of per- an eldeſt ſon wnprovided for was conli- 
tions, fer the ſake of providing for all dered as a younger child) Pics,. 
branches of the family. Chadwick v. Garnet, 2 Bro. Cha. Rep. 48. : but the 
DPo/eman, 2 Vern. 525. Heneage v. ſame conſtruction is not applicable ta 
Hunlocke, 2 Atk. 456. Lerd Teynham other caſes. Lord Teznbam v. Nel, ub. 
v. Vel, 2 Vez. 198. Duke v. Daidge, ſup. Hell v. Hewer, Amb. 203. 


3 


daughter. 


De Term. 8. Hill. 1713. 
Jaughter, then he directs that the 2000 J. ſhould be equally B 
divided betwixt them. 


A. dies, and the two daughters, being of very tender years, 
bring their bill for the raiſing of this 2000 J. out of the rever- 
ſonary eſtate, and to have intereſt in the mean time for their 


maintenance. 


Objected, the elder daughter is not entitled to any part of 
this 2000 J. becauſe it was only to go to the younger children, 
and the younger daughter cannot claim any part of it, becauſe 
the was net living at the time of A\'s death, and by the words 
of the ſettlement, the 2000 /. was to go to the younger children 
that A. ſhould have {iving at his death. 


Cur' : The eldeſt daughter, tho' firſt born, when there is a 
ſon, has been often ruled to be as a younger child (a), 


Every one but the heir is a younger child in equity, and 
the proviſion which ſuch daughter will have, is butas a younger 
child's, in regard the ſon goes away with the land as heir; ſo 
here, the eſtate by the ſettlement goes all to the remainder- 
man, who is heres faFus, and neither of the two daughters is 
heir; wherefore the elder daughter having no more than the 
younger, is (as to this proviſion) a younger child, and conſe- 
quently capable of taking it. 


As to the other objeQion, it would be very hard in a court 
of equity, that a child, becauſe it happened not to be born at 
ſuch a time, muſt, therefore, be unprovided for; but as the 
law in many reſpects, regards an infant in ventre ſa mere, ſo 
as to allow ſuch child to be (4) vouched ; alſo as the mother 
may be guilty of the murder (c) of a child in ventre ſa mere, if 
ſhe takes poiſon, with an intent to poiſon it, and the child is 
born alive, and afterwards dies of that poiſon : {6 there is 
more reaſon that equity ſhould conſider ſuch child, in order to 
its being provided for; and therefore this poſthumous child 
may be well looked upon, in equity, to be (d) /iving at her fa- 
ther death, in ventre ſa mere, 


245 


Bratt v. 
Boat. 


(a) Vide poſt 


Butler verſus + 


Duncomby 451+ 


Power to charge 
lands for por- 
tions for young · 
er children liv- 
ing at the fa - 
ther's death. A 
child in ventre 
ſa mere is a 
child within the 
puwer. 


(8) 1 Inſt. 390. 
(c) 3 Iaſt. 50. 


7 *246 J 


(d) Poſt. 342. 

Northey verſus 
Strange. Vide 
alſo the caſe of 


j Buzdet verſus Hopegood, poſt 437. 


And 
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Where landeare And with regard to that part of the bill, which prayed th 
charge the remainder only, with this 2000 J. portion, the eour 
held, that the power, and the charge made purſuant thereto, 
did affect the wife's eſtate for life, as well as the remainder, 
and that it was like a power of leaſing, which over-reaches al 
the eſtates; for which reaſon it is uſual to inſert a proviſoin 

Fm of aner ſuch power of charging, that it ſhall not prejudice the ji 

Laa chere bea ture, or other precedent eſtates, ; 


clauſe inſerted 
x9 the contrary, will, like a power of leaſing, over-refth all the eſtaten 


DE 1247 ] 
Term. S. Trinitatis, 1714. 


Jenner ver/us Harper. Caſe 56. 
ENANT in tail of the manor of Midbill, in Berks, Lord Chance'lae 
made a nuncupative will, which was afterwards re- ä Vw f. 
duced into writing; and by it he deviſed, that his executors — * 
ſhould purchaſe a parcel of ground in Cricklade in Wilts, for 340. 
the erecting of a free ſchool there, and gave to the ſaid ſchool  Gilb. Eq. Rey. 


r ſaid manor of Mid-. 4. RY 
hill, and died. hh &. I 


Deviſe by nuncupative will, by tenant in tail, of rent TVET TIT. 
was made before the Statute of Frauds, 


The will was made, and the party making the ſame died, 
before the ſtatute of frauds and perjuries; and the will was 
proved in the Spiritual Court as a nuncupative will, In pur- 
ſuance of the will the executors bought the ground in Cricklade,, 
and built the ſchool thereupon, and the commiſſioners for cha- 
ritable uſes decreed the iſſue in tail of the manor of Midbill to 
pay the arrears of the 20 J. per annum rent to the ſchool. 


The iſſue in tail upon this, except to the decree, and the ex- [ 248 
ception coming on before Lord Chancellor Harcourt, it was in- 
liſted for the decree, that though this was void, as a will, yet 
it was good as an appointment, by virtue of the ſtatute of 
43 Elia. cap. 4. of charitable uſes ; as if tenant (a) in tail even, 
had deviſed land without having levied a fine, or ſuffered a Deviſe by tenant 
recovery z or a copyholder had deviſed his copyhold to charit- — me 255 
avle uſes, without ſurrendering ãt to the aſe of his wil ; ſuch Ro 4 


deviſes would be made effectual. 8 very ſuſfered 
previous there- 


But aſter time taken by Lord Chancellor to conſider of this 
matter, his Lordſhip allowed the exception, and reverſed the 
Commiſlioners decree for as much as at common law, lands, 


>, 


Pry 
© * 

5 . 
. 3 V 

— 


( vern. /on's (e) caſe decreed by Lord Chancellor Cννer, a deviſe of 


— land in writing to a charity, ſince the ſtatute of frauds, but not 


v1 

og 248 De Term. S. Trin. 1714. 
bo Hr“ or a real eſtate, were not deviſeable; and by the ſtatute of t 
„ 2 H. 8. it is as much required that a will of lands ſhould be jg 
Fs writing, as by the ſtatute of frauds and perjuries, it is required 
f that ſuch a will ſhould have three witneſſes ; and as in J. 
4 


— 
Y o_ 


<<). - 
— 
\ . 


atteſted by the three witneſſes, was held to be void; ſo a de- 
viſe of land without writing ſhould be void alſo, eſpecially, i 
being by tenant in tail, and of a rent too, which cannot paſs 
but by deed ; and it would be very dangerous to allow of nun 
cupative wills of land. | | 
Sel quare, & vid: Duke's Chatitable Uſes 81. Stoddart?'s caſe, 
where one, before the ſtatute of frauds, deviſed a rent of 10/1, 
per annum, out of lands to a charitable uſe, and willed that 
one Hugh the ſcrivener ſhould put it into writing, which was 
accordingly done, and decreed, that this nuncupative will was 
good; for © though a rent cannot be created without deed, 
« yet by, the words of 43 Eliz. it may be appointed without 
t deed, and though the nuncupative will be void a8 a will it 
4 is good as an apporntment” ; and it ſeems that the ſtatute of 
43 Eliz. which makes theſe appointments to charities ood; 
being ſubſequent to the ſtatute of 32 H. 8. of wills, ſuper- 
ſedes and repeals that ſtatute ; but it is true, that the ſtatute 
of frauds and perjuries, being ſubſequent to the ſtatute of 
43 Eliz. does repenl that ſtatuce, and therefore, ſince the 
ſtatute of frauds, &c. an appointment of lands to a charity, 
by a will not atteſted by three witneſſes, is void. 
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Ox od. 


Cate 54. Miles verſus Williams & Us*, 


10 Mod. 160. ILES brought debt verſus baron and feme, upon 2 
ses of bond entered into by the feme dum ſola, The defen- 


_ —— my B. dants jointly plead in bar, 9d querens action non, Ec. and ſay 
debts of the that after the intermarriage, (cil.) in Septemb. anno 5 Anne, 
wife, dum folay Williams the huſband became a bankrupt infra intentien {ps 
by the bank= ral” fatut* contra decotor? edit” & provis', and that a commiſſon 


—— ſupr” ſeparal” ſlatut decactor iſſued under the great ſeal, bearing 
that debts due date tal; die, and directed to M. K. and T. A. Ec. afterwards 


ſola, though un- : 
recovered, are aſſignable by the Commiſſioners on the huſband's bankruptcy, per ſtat, 4 Ann. ci 


17+ and that the plea upon that act muſt conclude to the country, (hi) 
V. 


3 . "”- 
Mw: 4. 


17 
anne 


— IJ ; 
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0d) tal di, be faid Williams voluntarily furrendered himſelf 


tothe major part of the commiſſioners, and from time to time 
ſubmitted himſelf to be examined upon oath by the ſaid com- 


"iſſoners, E in omnibur ſe conformavit ad flatut? 4 Anne in- 


lat, an act to prevent frauds frequently committed by bank» 
rupts, & ad omnia al fatut* contra decotor? edit, & fic idem 
Johannes & Eleonora, vigere fat” predict in predic? parlia- 
ment? di? dom regine nume edit, dicunt, quod cauſa action 
predi? accrevit prefat? Miles antequam idem Johannes Wil- 
liams devenit decuctor; & hoc parat ſunt verificare z unde pet 
jud' fi predict Miles action, &r. 2 

The plaintiff demurred, and ſhewed for cauſe, that the debt 
ariſing upon a bond made by the wife, dum ſola, was not diſ- 
charged by the ſtatute mentioned in the defendants'* plea z and 
alſo that the plea ought to have concluded to the country. 

The defendants joined in demurrer, 


And after ſeveral arguments in this caſe, Parker, C. J. 
having ſtated the record at large, delivered the reſolution of 
the Court, Ef 

The two great queſtions which have been made in this 
cale, are theſe ; ' 

%, Whether this being a debt on a bond given by the 
wife, dum ſola, be ſuch a debt, as ſhall be diſcharged by the 
bankruptcy of the huſband by virtue of the ſtatute of 4 Anne, 
cap. 17. mentioned in the plea ? 

2dly, Whether the defendants have well concluded their 
plea, or not, it being to the judgment of the Court, and not to 
the country ? 


As to the „ig, we are all of opinion, that it is a debt within 
the act. 

The words of the clauſe, upon which it depends, ate, 
© (a) that the bankrupt ſhall be diſcharged from all debts by 
him due and owing at the time he became barikrupt ; and 
« then, in caſe he be ſued for any ſuch debt, the act directs, 
* that he ſhall and may plead in general, that the cauſe of ac- 
« tion did accrue before he became bankrupt,” 

Upon theſe words the immediate queſtion is, whether this 
was a debt due and owing by the huſband, at the time he be 


tame bankrupt ? 
Vol. I. 8 P 


Mitt v. 
WAZ. 


[ 250 ] 


(4) Sec. 7. 


( 251 J 
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It was ſaid, and (I think) admitted at the bar that a deb 
due by the wiſe, and one due te the wife, dum ſola, muſt fall 
under the ſame conſideration. 

This is very reaſonable, and therefore 1 have conſidered how 
far a debt due to the wife would be within this act to be af- 
ſigned by the commiſſioners of bankruptcy? and in order to 
underſtand this, it is neceſſary to go back to the former ads, 

13 Elia. cap. 7. enacts, that the commiſſioners ſhall take 
order with the bankrupt's body, lands and tenements, (as wel 
freehold as copyhold,) goods, chattels, debts, &c. and fell 
the ſame, &c, 


Then comes the ſtatute of 1 Fac. i. cap. 15. which, recit- 


ing that the authority given to the commiſſioners by the former 


act was not full and perfect, for further remedy, gives them 


- (a) © power to grant and aſſign all debts due, or to be due to 


Intention of the 
Katutes againtt 
dagkrupts. 


1252 ] 


The rule of 
common law to 
gvide i in con- 
ſtruction of- 
Katutes. 


« and for the benefit of the bankrupt, and the ſame to * 
« recovered in the nameof the aſſignees. 


Now I take the intention of theſe laws to have been, that 
the bankrupt having been guilty of a fraud, ſhould not be 
truſted any more with the management of his eſtate ; but that 
it ſhould be put into other hands, for the ſafety of his creditors, 
and that the bankrupt ſhould have no further intermeddling 
therewith. 


| So that upon this intention, all thoſe effects, and debe, 
which he could take in, or turn into money, the aſſignees were 
eſigned to have, in as full a manner, cither by action, c 
otherwiſe, and that in their own name. 
The beſt rule of conſtruing acts of parliament is by the 
common law, and by the courſe which that obſerved in lik 
caſes of its own before the act. 


Thus it is upon the ſtatute de donis, which enacts, that te 
nant in tail non habeat poreflatem alienandi tenementa, to preven. 


their coming to the iſſue; and that à fine levied by him, #5 


jure fit nullus, Now, 


— —— — — 
<> T — — — f en — 


(i) Vide Beſvill v. * poſt. 458. Saddingten v. Kinſman, 1 Bro, Cv 


Rep. 44- 


Tie 
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The effect of this ſtatute being a diſability to alien to the 
prejudice of others, therefore the law ranks the perſon inca- 
pacitated thereby, with biſhops and other eccleſiaſtical perſons, 
and with huſbands, who were by the common law diſabled to 


- alien to the prejudice of their ſucceſſors and wives. 


And therefore, tho' the words be, that tenant in tail ſhall 
not have power to alien, and that his fine ſhall be void, yet it 
has been conſtrued, that a fine by tenant in tail, is not merely 
wid, but makes adiſcontinuance, thereby putting the iſſue to his 

and that other alienations, either put the iſſue to his 
action, or allow of his entry, juſt as the law ſtood before, in 
relation to biſhops, &. 

At common law, it is a general rule, that no body can have 
an action but the creditor, or if he be dead, his repreſentative ; 
but there are two caſes wherein this rule fails, (viz.) in the 
caſe of a forfeiture, and of an aſſignment to the king; for tho? 
a choſe in actian cannot be aſſigned to a common perſon, yet it 
may to the king; and in both theſe caſes, the king, or his 
grantee ® or aſſignee, may ſue for thoſe debts in their own 
name. 21 H. 7. 19. Though generally, the grantee ſued in 
the king's name; but that was only in order to take advantage 
of the prerogative, 

Now let us ſee how far the wjfe's debts were liable in theſe 
cales: 


In the caſe of forfeiture, as by outlawry, &c. the debts of 
the wife were always extended and ſeiſed. 


In the caſe of aſſignment of debts to the king, Hob. 254. 
is an authority in point, and that notwithſtanding the 7 Fac. 
1. cap. 15. which makes aſſignments of debts void, other than 


ſuch as grew due originally to the king's debtor bond fide; for h 


the purpoſe of that law was, that no debtor of the king ſhould 
procure another man's debt to be aſſigned, which was the 
common practice; but this, ſays the book, is his own debt, 
tho' not to his own uſe, which he may himſelf releaſe and 
diſcharge ; and by the ſame reaſon, may aſſign. 


This proves two things : 


6 


252 


Mitt v. 
WIt TIA. 


Choſe in aQien 
may be affigned 
to the king, and 
he, or his 
rantee, may 
ve an action 
for it in their 
own name. (1) 


f *253 ] 


4 


Debts due to the 
wife, dum fola, 
forfeited, and 
aſſignable to 
the king by th 
uſdand. 


(1) Vide Earl of Stafferd v BA, 2 Ver. 181. 
FP 2 | 


, That 
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2. . That the huſband might aſſign theſe debts by the con. 
mon law, : 
-2dly, That he was nor reſtrained from doing it by the fu. 
tute, becauſe they were the huſband's own debts. E 
This reaſon concludes to the caſe at bar. 
J, As it is the huſband's own debt within the words of the 


2dly, That as the huſband might aſſign it, ergo ſo may the 
Commiſſioners. 


Beſides, it is to no manner of purpoſe; and can ſerve ng 
good end at all, to ſay, that ſuch debts are not aſſignable; for 
if they ſhould be left in the huſband, as ſoon as ever he n- 
*covers them, the commiſſioners muſt have the "_ and 
apply it to the uſe of the creditors, 


But in order to confine the ſenſe of fs words © debts due 
<« and owing to him”, it has been 


Objefted, Ii, That the ſtatute does not extend to debts due 
to a bankrupt as executor. 


Reſp. This is true ; but it is — this particular reaſon, he- 
cauſe they are appropriated to pay the debts of the teſtator, and 
if they were aſſigned, it would be a wrong, (viz. ) 2 dl 


tavite 


ah, It has been objected, that the ſtatute does not extend 
to debts due to the bankrupt jointly with another, 


Reſp. The cafe cited for that purpoſe from 1 Lev. 17. 
not determined; ſuch debt might be aſſigned to the king, by 
any one of the creditors ; and ſo it is adjudged Mich. 19 H. 
6. 47 and it would be forfeited by. the outlawry of one. 


However, that caſe is not before us : thus far is plain, that 
a debt due from him and another, would be within this act 0 
4 Anne ; for it is ſo declared by the declaratory act of (- 
id he ſame time, that the dir 
C255 ] 10 Anne, which provides, at t time, 
3. charge of the bankrupt ſhall not extend to diſcharge the ala 


ſoint debtor. 
But this of a huſband and wiſe is a diſſerent caſe; for it # 


his debt, as he is one with her. a 


() Cap. rg, 
ſect. 3. 
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But it is contended, that the bankruptcy ought not to give _— 
te huſband a better right in his wife's debt, and bar ber of A 
her contingency of ſurvivurſnipß. 

Reſp. It does not give him a better right ; for his releaſe for 
4 conſideration to himſelf alone, would have barred ber of the 
contingency ; and this is a releaſe in law, and amounts to the 

Beſides, this is anfwered by the fiction of Iaw, whereby the 
ſatute of 1 Far. cap. 15. and this flatute have made it as n 
debt, and a new fecurity to the aſſgnees. Suppoſe a bond were | 
made to A. in truſt for F. who becomes a bankropt, the af- 
kgnee3 may bring the action in their own name, tho E. maſt 
hare brought it in the name of his truſtee. (1) 

OhjeArd, The huſband muſi join with the wilc in this ac- 
tion, but the aſſigners cannot do it. 

Reſp. This is anfwered (as before), and by the cafes of for- 
ture, and aſſignment to the king. But to put another 
caſe : 

Sappoſe a bill of exchange be made to the wife, dum ola ; 
the huſband may aſſign it, and the aſhgnee ſhall bring the c- 
tion in his own name. 

This reafoning holds ſtronger in the caſe of debts due from 
the wife; for, 

V, Certainly it is the huſtand's debt, and the action muſt 
be brought in the t and du,; it is admitted to be che 
huſband's debt, after judgment, and it were hard to fay, that 
2 judgment of l charges a man with 2 deht, who was not 

dp, If the intent of the act be conſidered, and the quien 
aſked co ere 7 it will appear ſtill fironger. 

The perſuns cancerned in this matter are, 

V, The bankrupt. 

zy, The creditors. 

3d, The wiſe. 

As to the bankrupe ; if an action be brought againſt him on 
ſuch bond, what execation can the plaintiff have ? if he takes 


8 


— 


(1) Contra, = farts Coyſegame, 1 Ak. 193. 
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Wife iz for ever 
giſcharged by 
the diſcharge 

ef the bankrupt 
huſband, 
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aj fa' or elegit, as ſoon as he finds goods or lands, the com. 
miſſioners ought to ſeize them; this would be wholly ineffec. 
tual ; and if he takes a capias, it will only ſerve to lay the bank. 
rupt up in priſon, when all his eſtate, wherewith he ſhould 
make ſatisfaction and deliver himſelf, is taken out of his power; 
and that is the reaſon of his being diſcharged, (viz.) becauſc 
his ability to pay is entirely taken from him. 


And this diſtinguiſhes it from the caſe of an executor, and 
ſhews, that he ought not to be diſcharged as to the teſtator; 
debts, for he retains his ability to pay them, by keeping the 
effects which he has as executor, and the commiſſioners can. 
not meddle with them, becauſe they are appropriated, 


It was inſiſted” at the bar, that he ought to be diſcharge! 
from all his debts, becauſe he is obliged to part with all his 
eſtate liable to pay thoſe debts z but this takes it up much too 
ſhort; for he is not only obliged to deliver up all his eſlate 
liable to pay debts, but all whatſoever wherewith he mig/t pay 
his debts; as for the purpoſe, copyhold lands, which are liable 
to no execution. 


2dly, As to the creditor. 

It cannot be for. his benefit, that this debt ſhould not be 
within the act; for the bankrupt's whole eſtate will be other- 
wiſe diſpoſed of; and his action againſt the bankrupt can be 
worth nothing; but if this debt be within the act, then may 
he come in for his dividend, 

The conſequence of the contrary opinion is, that you take 
from him every thing wherewith his debt may be paid, and x 
the ſame time will not let him in for a ſhare, 


- 3dly, As to the wife. 

It will be a diſcharge to her, at leaſt a temporary one, (. 
during the huſband's life; but tho? it be not neceſſary to pie 
any opinion upon that, yet I think it will amount to a pertett 
releaſe, and the wife will be diſcharged for ever. 

But no harm can ariſc from this; for the creditor is ſup- 
poſed to have had his dividend, and the debt is paid, in con- 
ſideration of law. 

A caſe may poſſibly be put, where a woman being in delt, 


may make over all her eſtects in truſt, and then marry a bank- 
ruft 
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rupt, and by that diſcharge all her debts, and yet preſerve her 
eſtate; but that would be a fraudulent conveyance, as againſt 
creditors, quzad ſo much of the eſtate as would ſatisfy their 
Jebts, and for that they might have remedy, | 
It was objected, that this diſcharge is a perſonal privilege, 
and not communicable to the wife. 
It is a neceſſary conſequence, that it muſt extend to 
her ; becauſe every thing in the huſband's power is aſſignable, 
and all her eſtate is in his power; if the huſband be poſſeſſed 
of a term for years in right of his wife, it may be fold on a f* 
fo, and yet it is not (a) actually transferred to the huſband by 
the intermarriage. 

For theſe reaſons we are all of opinion, that this is the huſ- 
band's debt within the meaning of the ſtatute. 

As to the ſecond queſtion, (viz.) whether the plea be good 
or not; 

We are likewiſe all of opinion, that it is ill not to conclude 
to the country, 

A liberty of pleading generally is given to the bankrupt, and 
ſo he may avoid the hazard of pleading ſpecially ; but then he 
muſt take upon him the proof of his conformity to the ſtatute, 
in every particular; or if he thinks fit to plead the matter ſpe- 
cially, then he muſt ſet forth every point; and by it he has this 
advantage againſt the piaintiff, that he mult reply one particu- 
lar only, upon which iſſue muſt be taken. Here, the defen- 
dant has pleaded the matter ſpecially, but not ſet forth the 
whole, and therefore it is ill for that reaſon ; for by the ex- 
preſs words of the act, this is to be pleaded fo, as that the 
whole merits may be tried. 

There are ſeveral caſes at common law, where a man ſhall 
conclude his plea to the country, tho” there be no affirmative 
and negative, to prevent the inconvenience that would ariſe 
by going on to a replication ; as in 33 H. 6. 24. to a fine quod 
partes finis nibil habuerunt ;, & de hoc ponit ſe ſuper patriam, 

So in a counterplea of a voucher, that he was never ſeiſed 
of ſuch eſtate whereof he could infeoff him; & Bec petit, Ec. 

So in dower nungs ſcifie de dauer; & de hoc, &c. 

And the reaſon of this is, for that it would be inconvenient 
{go on to a replication z becauſe to reply generally, would 
P 4 | leave 


258 


Mrr xs we 
WilkLlane, 


ObjeQion, 


Huſband poſ- 
ſeſſed of a term 
for years injure 
uxor*, it may be 
fold on a fl fa* 


(a) 1 Iaſt. 46. 
d. 299, 300. 


Second queſtion. 
Plea ought to 
concluge to the 
country, 
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Caſes at com- 
mon law, where 
a man muſt 
conclude to the 
country without 
an affirmative 
and negative. 
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—— leave it too large and comprehenſive ; and to reply any pard. 
en, cular kind of eſtate, would be too narrow, and conſequenty 
This fatute hay | This ſtatute has formed a new general iſſue in this caſe; 
general ie. and this was the foundation of the judgment in Bird and Lag 
caſe, Mich. 6 Anne, C. B. Rot. 321. that a plea upon this a& 


was well concluded to the country; and if ſo, it cannot con- 
clyde to the court. 7 


It may be obſerved on the ſtatute of ſewers, (23 H. g. cap.;.) 
that by the words of that act, a general replication is expreſsly 
given, to avoid the forcing the plaintiff to a ſingle point, and 
ſo the miſchief, which would be in this caſe, is prevented, 
Thus it muſt have been in this act, if it had not been the ins 
tention af it to make the plea a general iſueg./ 9 ! 

For this fault in the plea which is ſhewn for cauſe of de: 
murrer, and which would put a difficulty on the plaintiff not 
intended by the ſtatute, judgment muſt be given for we Phin, 
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Caſe 58. Ex parte Mackerneſs. On petition, 


At Lord Chan, S. a weaver, fold to Mackerneſs, à mercer, ſome ſilk for 


— 3 103 l. and at the ſame time took two notes from Macler. 
rer to whom ne/s for payment thereof, ( /cil. ) one note for 50 J. payable at x 
103 J. was due 


from A. by two day ſince paſt, and another note for 53 J. at a day yet to come, 


notes, and 531, : | 
part thereot ot yet payable, before the 5th of Geo, 2. ſues out a commiſſion of bankruptcy ; ſuck 
commiſſion ſet aſide as irregular, . | . 


And before the laſt day of payment incurred, J. S. took 
out a commiſſion of bankruptcy againit Mackernefs, who was 
really a bankrupt, but petitioned to ſet this commiſſion ahde 
as irregularly taken out, it being taken out at the ſingle pet- 

(a) Videpſt, tion of J. S. to whom (a) only 50%. and not 103/. was thn 


438. * due; and the ſtatute 5 Amma, cap. 22. requires, that if a ſingle 
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+ See the ſtatute of 7 Geo. 1. cap. 31. whereby ſuch creditors by note or bond, 
payable at a future day, are admitted to prove their notes, Qc. and are entitle 
to a proportionable part of the bankrupt's eſtate ; tho? they muſt not join in ſuing 
forth the commiſſion till ſuch their debts become payable. However, by the jc 
of his preſent majeſty, perſons having bills, bonds or notes, payable at a futute 
day, may join in petitioning for commiſlions. 
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— = commiſion, « debe.of 100. muſt be due 
to him; if two creditors ſue it out, there muſt be 150/. due 


to them; if three or more, there mult be 2000. or more due 
to them. 


Lord Chancellor ſuperſeded the commiſſion, ſay- 
ing, that in a late caſe the Lord OC. J. Parter was of the fame 
; and that Lord Trevor, diſcourſing with the Lord C. [ 261 ] 
J. Parker and himſelf in the Houſe of Lords, ſeemed to concur 
in ſuch opinion likewiſez but the court denied to aſſign the 
bond, the commiſſion not appearing to be taken out maliciouſly \, 
pr fraudulently, which are the (a) words of the act. G.. 


Tucker verſus Wilſon. Caſe 59. 


NE poſſeſſed of an exchequer annuity for ninety-nine Lord Chancellor 

years, borrowed money upon it, and for ſecuring this, — I 
money, there was an abſolute transfer of the annuity, but 145 1 
with a de feaſance, that if the more were paid at ſuch a day, 597 pl. 14, 608. 


the aſſignment ſhould be void. 1 Bro. F.C, 494» 


The money was not paid at the day; upon which the Exchequer an- 
lender frequently defired the money, and gave notice that body 
he would ſell, and appointing a time for that purpoſe deſired fl ny Io 


the borrower to be preſent to ſee that the annuity was ſold at forecloſute. (i) 
the full value. 0 


The borrower, by letter, deſired that the lender would ſtay 
a week longer before he fold, which was alſo complied with; 
and then the lender dying ſuddenly, (2) the defendant, his 
adminiſtrator, ſold the aunuity at the exchange, by a ſworn 
broker, for the ſull value that thoſe annuities then ſold for, and 
which was leſs than what the - money due to the deſendant 
amounted unto, 1 


Theſe annuities afterwards roſe. in value; whereupon the 
mortgagor brought a bill to redeem, or to compel the defend- 
ant to purchaſe another annuity on the ſame fund, and of the 
lame yearly value, to be transferred to the mortgagor, on his 
payment of principal and intereſt, v 262 ] 


— em, 
8. — 


(1) So Lockwood v. Exer, 2 Ak. (2) Wilſen was the lender, and 
503. on a mortgage of Eaſt India Tucker the adminiſtrator of Thyzne- the 
lock, borrower. 

Lord 
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Tord Chancellor : Here is no expreſs power to fell; and an, 
nuities for ninety-nine years are like rent-charges out-of 
lands, and not like ſtocks, which may be thought to be d 
imaginary value; and there being no decree for f 

the mortgagor, nor any agreement in writing, that the mort. 
gagee ſhould ſell; let the defendant procure an annuity of the 
like value, and upon the ſame fund, to be conveyed to the 
plaintiff upon his payment of the principal and intereſt to the 
defendant z and let the maſter compute what is due for prin. 
Cipal and intereſt, 


From which decree an appeal was brought in the Houſe of 
Peers, where it was inſiſted, that theſe exchequer annuities, 
as well as ſtocks, were uſually fold at the exchange, and tha 
this was but as a pawn; and tho” there was no expreſs power 
to ſell in the defeaſance, yet by the mortgagor's letter, it was 
plainly ſubmitted to, when the mortgagor deſired the ale 
might be deferred for a weck; that the convenience of thele 
ſecurities, among merchants, was, that after the day of pay- 
ment paſt, they were taken to be ready money; and that it 
would be infinitely troubleſome, and dilatory, if there could 
be no ſale of ſuch annuities thus pledged, without a decree of 
forecloſure; that this would ſet aſide ſeveral fales that had 
been made in the like cafes, and occaſion multiplicity of ſuits; 
that the caſe here was the ſtronger, it being that of an admi- 
niſtrator, who was obliged to diſpoſe ot the aſſets of the in- 
teſtate to pay his debts and legacies. | 


Wherefore the decree was reverſed by the Lords nemine # 
tradicente. (1) 


Caſe 60. 


[ 263 J 
Lord Chancellor 
HancovaT. 


Salle. 702. 

A ne ezest reg- 
num lies to pre- 
vent one's 20- 
ing to Scotland, 


(2) 1 Bro. Pail. Ca. 494. 


Done's Caſe, 


N an application made to the court for a Ne exo? ˙ 

to ſtop the defendant from going to Scotland, it v4 

objected, that ſince the union, Scr//arid was part of this king- 

dom, and conſequently, that going to $//and could not ** 

conſtrued going out of the kingdom, nor any breach of the con- 
dition of the ſecurity given on ſuch writ, 


and alſo for a deſendent in an account agiinſt 2 co defendant. Ind 


4 
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Lord Chancellor : Scotland being out of the juriſdiction of Doxn's C. 
i court, and conſequently out of the reach of the proceſs 
thereof, the defendant's going into Scotland is equally miſ- 
chievous to the ſuitor here, as if he went actually out of the 
kingdom; wherefore take a Ne exeat regnum (1); and tho', 
in this caſe, the party moving for the writ be alſo a defend- 
ant, yet, foraſmuch as it is a matter of account, in which + 
both parties are actors, and money being ſworn due from the 
party, againſt whom the writ is prayed, to the other, the 


motion is proper. 


Nate 3 Where the party is to be reſtrained from going to 
S-etland, the condition muſt be, not to go out of the realm, 
or to Scotland; for if it be only, not to go out of the realm, 


the parties going to Scorland will not (a) forfeit the bond or re- 


COgruTance 


tt. 
*» — 


+ Vide Preced. in Chan. 197. For which reaſon alſo, after a decree to ac- 
count, and abatement of the ſuit by the defendant's death, his repreſentative may 


revive. Auen. 3 Atk. 691. 

(1) With reſpect to this writ it has 
been determined, 1ft. that it cannot 
be granted except on bill filed, Ex parte 
Brunker, poſt 3 vol. 312.— 2dly, That 
it ſhall not iſſue on a mere legal de- 
mand, for which the defendant might 
have been holden to bail, Ex parte 
Brunker, ub. ſup. Anon. 2 Atk. 210. 
Prarne v. Lifle, Amb. 76. Atkinſen v. 
Leonard, ; Bro. Cha. Rep. 218. but 
from the laſt mentioned caſe it ſeems, 
that it Gall iſſue in matters where the 
courts of law and equity have concur- 
reat juriſdiction. It may alſo iſſue at 
the inſtance of a wife, who is ſuing for 
alimony in the /piritual court, becauſe 
that court cannot hold to bail, Sir F. 
Lait he's caſe, 2 Vent. 345. Read 
V. Read, 1 Cha. Ca. 1 15. Anon. 
2 Atk. 210. Prarne v. Liſle, ub. ſup. 
3dly, The demand muſt be certain in 
ts nature, Aron, 1 Atk, 521. Anon. 
1 Pro, Cha. Rep. 376. 4thly, That 
in general the application muſt be ſup- 
ported by an affidavit, ſwearing poſi- 
tively to the debt, Rico v. Gualtier, 
3 Alk. 501. Anon. 2 Vez. 489. but 
on bill tor an account, it is ſufficient for 


is to compel t 


the plaintiff to ſwear to the balance as 
to bis belief, Rico v. Gualtier, ub. ſup. 
Where the demand is againſt an admi- 
niſtrator, &c. the plaintiff ſhould alſo 
ſwear to his belief of aſſets come to the 
defendant's hands, Anon. 2 Vez. 489. 
5thly, This writ may iſſue againſt a 
eme coverte executrix, whoſe huſband 
is out of the juriſdiction, Jerningham v. 
Glaſt, 3 Atk. 409. and Amb. 62. S. C. 
and Moor v. Melliſb, therein cited. 
Gthly, But as the real object of the 
writ, when applied to private concerns, 

G defendant to abide the 
event of the ſuit, the court always in- 
clines to diſcharge the writ upon ſuch 
ſecurity being given. Baker v. Duma- 
reſque, 2 Atk. 86. Ferningham v. Glaſs, 
ub. ſup. Robertſon v. Wilkie, Amb. 
177. Atkinſon v. Leonard, ub. ſup. 
Whether the writ ſhall iſſue againſt a 
foreigner or perſon uſually reſident au: 
of the juriſdiction, in reſpect of a de · 
mand, which originated abroad, and is 
there ſueable, vide Pearne v. Liſle, 
Robertſon v. Wilkie, and Atkin/on v. 
Leonard, ub, ſup, 


(2) Sed Vide Hunter v. Maccraz, Ca, temp. Talb. 196. 


we 


ä — py - = RT - -- \ =_ 
— I - 7 = r 
a _ — - = v7 4 * 
—— | _— = 1 3 = — — 8 4 ">, 
Irons” r — - 2 — as 
= = 5 : = g = . * 
n 2 - . j p ; p 
* — . = — * RY — = 4 W - — — - — — 
— — 5 "2... — a © .& 5 i» P_— j 2 ® p 
K > 8 » 2 a © 
— — — 4 3 
g 6.4 
* * 
- 


n 


I arr Fon 
> * 2 — 


— 
2 
* = - . 


— 


7 


— — 
r 


- 7 
- _ — 


— 


- a hk 
Z 
44'S - — 
_—_ I 
( 
A e 
* = . 


3 1 
— - Be — RETRY 

— os 2 
TEINS WEIS 
"+ + * 


— 


0 CL. 
—— 


B 
. — 


= 7. 
- 
— 
—_ 
4 - 


* 


Fans 
- 


ot .. 
ry 4 4 — -- 
— 4 - 


- 


* — ag = hd 
2 3 ww 7 .o4i td. 


—— 


PTY 
— m — 
: * , 
of * "Fx? 
4 * — -— 4 . 


— 


LS 
5 - 
2 


> 
— 


[ 264 } 


Caſe 61. 


Lord Chancellor 


 Cowrns. 


Ee 


1 Eq. Ca. Ab» 
62. pl. 5. 

2 Vern. 65g. 
Haufbane bo- 


v0 Monty, 
— 
wiſe levy 2 

of the wiſe 2 
had e meer for it, and huſband by will gives 


DE 


Term. S. Michaelis, 1714, 


4 
— 
— 
” 


Tate verfus Auſtin. 


USBAND feiſed in right of his wiſe, dorrows goal 
in order to ſupply his occaſions, particularly to bay 


himſelf a commiſſion in the army, and for the ſecuring of this 


money, he and his wife levy 2 five of the wife's inheritance, 
and raiſe a term of g300 years, which is limited to the perſon 
lending the 500l. to be void upon the payment of the col. 
and intereſt, with remainder to the uſc of the wiſe in ſee; 
and in the deed the huſband covenants to pay the mortgsg - 


money. 


legacies to aarrties to the amount of his ger 


ſonal efate, and diet ; the mortgage ſhall be paid out ob his perſonal affets, tho" the charitable le. 


— 265 J 


| gotics ill be wharedy — Caccbe, the” by fagls cenmelly Gol be prefern 
wo the mortgage, 


Aſterwards the huſband makes his will, by which he git 
ſeveral charities out of his perſonal eftate, nr 


fimple contract. 


The widow beings ber bi to have this mortgage, made of 
her inheritance, diſcharged out of her huſband's perſonal eſtate, 


On the other hand, 


The aſſets were not ſuſſicient to pay the montgage-moner, 
and alſo the charities grven by the will. 


Lerd Chancelley > This mortgage is a debt of the huſband, 
«hich muſt be paid before legacicsz and the wife, by con- 
ſenting to charge her land with it, does not make i leſs hs 
debt than it was before; the perſonal eſtate ſhall be Kadle to 
pay debts, before legacies, tho” io a + charity, for they as 


|= — 
— — 


+ Vide poſt. Mafters verſus Maſters, 422, & Astra, Cera verſus Holle, 
67 5. Legacies to a charity, on a deficiency of aſſets, are to abate in iopctlics, 


as well as other pecuniary legacies. (1) 


(1) So diterney General v. Rebins, poR, 2 vol. 25. 2 


-0 


/ : " 
- 


De Term. S. Michaelis, 1714- 

nal but legaciesz but all other debts of the huſband ſhall be 
preferred to this (1); every thing ſhall be taken favourably 
for the wife, who, for the ſupplying the huſband's occaſions, 
has agreed to charge her land with a debt of his. The fine 
and deed of uſes, by which the mortgage is created, are but as 
one conveyance; ſo that theſe legacies, (ho for a charity) 
are to be left unpaid, fince it appears there are not aſſets 
of the huſband to pay both the mortgage and the legacies. 
(2) 

On this occaſion Lord Chancellor put the counſel in mind of 
Lord (a) Huntingdor's caſe, where huſband ſeiſed in fee, in (4) a Ver. 477. 
right of his wife, did with his wife by deed and fine mortgage 3 
her eſtate for 500 years, remainder to the uſe of the wife in 
fee, The mortgage was to raiſe a ſum of money for the uſe 
of the huſband to buy him a place, which accordingly he did 
buy, and thereby got money, and paid off the mortgage, 
taking an aſſignment of it in truſt for himſelf, his executors 
and adminiſtrators ; afterwards the huſband and wife died, 
and the heir of the wife brought his bill to exonerate the inhe- 
ritanee, and to have this mortgage paid off out of the huſband's 


perſonal eſtate: 


2 


(1) Vet it is ſaid in the report of 
Ribinſon v. Gee, 1 Vez. 252, that if the 
mortgagee had received ſatis faction 
out of the perſonal eſtate of the huſ- 
band, the creditors of the hutband 
would not ſtand in the place of the 
mortgagee as againſt the real eſtate of 
the wife. 

(2) Reg. Lib. B. 1714. fo. 114. 
Decree ſor a general account of the 
teſlator's perſonal eſtate, ** His lord- 
hip declaring that the ſpecific legacy 
of 000/, to the defendant John 
** Aufiin, cannot take place of the ſaid 
** teltator's debts; and as to the queſ- 
tion whether the mortgage made to 
** Elizabeth Firzhugh, be ſuch a debt 
ef the faid teſtator as ought to be 
paid out of his perſonal eſlate, his 
*« lordſhip was ſatisfied that the ſaid 
** 4co/. for which the ſaid Sean his 
** wite {6 pledged her lands, was bor- 
*« rowed tor, and came to her huſhand's 
** own ufe, and did conceive that what 
as doue by him after the fine levied, 


is not other perſonal eſtate ſufficient, 


other aſſets of the ſaid teſtator, and 


«« was part of the agreement between 
«© them for levying the fine and mak- 
« ing the mortgage. And her huſ- 
band having in the deed of mortgage 
*« covenanted to pay the mortgage mo- 
«« ney and intereit, the ſame ought to 
«© be taken as part of that agreement, 
and that —_—_ he undertook to 
«« diſcharge his wite's eſtate, and that 
«« therefore her eſtate ought to be diſ- 
„charged by her huſband's aſſets, but 
that the ſaid ſpecifick legacy of 600/. 
** ought to be liable to pay his other 
«« debts, in the firſt place, in caſe there 


« and afterwards to make the plaintiffs 
(i. e. the widow and her ſecond 
„ huſband) ſatis faction ſa far as the 
„„ (hall not be othegwiſe ſatisfied by 


*« doth order and decree the ſame ac- 
„ cordingly, and that after the other 
„ debts and the plaintift's demands 
** ſatisfied, the ſpecific legacy do take 


© place.” 
And 


8 And tho? it was decreed by Lord Keeper Wright, that the 
| heir of the wife was not intitled to have the perſonal eſtate of 
; the huſband ſo applied; yet upon an appeal to the Houſe of 
Lords, that decree was reverſed, and the mortgage decreed to 
be paid out of the huſband's perſonal aſſets (1); which Lord 
Cowper thought very juſt. Quod nota; it being inſiſted upon, 
that it was a gift of ſo much money from the wife to the 

huſband, and therefore not to be refunded. (2) 


IR 


(1) 1 Bro. Parl. Ca. 1. 


(2) Et vide Pocock v. Lee, 2 Ver. woul v. Money, (cited) 3 Bro. Cha, Rep, 
604. Baget v. Oughton, poſt. 347. 206. Clinton v. Hooper, 3 Bro. Cha, 
Evelyn v. Evelyn, polt. 2 vol. 659. _ 201, Parteriche v. Powle, 2 
Lewis v. Nang/e, Amb. 150. and poſt. Atk. 

2 vol. 664. (note) S. C. Earl of Kin- 313. 


384. Lacam v. Mertin:, 1 Ver. 


Caſe 62. Sir Cæſar Child and others, Aſſignees 
of a commiſſion of bankruptcy — Plaintiffs, 
ken out againſt Sir Stephen Evans, 


Thomas Frederick, Eſq; Defendant, 


Firſt bill to be N AFR. Frederick brought his original bill againſt Sir Steph 
anſwered before 
the eroſi- bill. Evans and Hayter, as partners, for an account, and 


* is Sir Stephen Evans and Hayter brought their croſs-bill againſt 


and C. who put Mr. Frederick, but Fredericks bill (after many diſputes) being 
In in(uthcient ſettled to be prior, it was ordered that that ſhould be ft 


ſwers, and 

— fer cheircrols- anſwered; upon which, Sir Stephens Evans and Hayter put in 
3 . an anſwer, which was reported inſufficient; then Sir Stephen 
| — Evans becomes a bankrupt, and his eſtate is aſſigned by the 
their bin in — Commiſſioners to Sir Ceſar Child and others, who bring their 
rr ot hd bill in nature of an original bill againſt Mr, Frederick for this 
A. they ſhall account; and Mr. Frederick pleading the ſtatute of limitations, 
bes enfueres bis plea was allowed. 

Ae bill. 

C 267 ] Afterwards Sir Ceſar Child and others, the aſſignees, bring 


their bill in nature of a bill of revivor, grounding it upon the 
former bill brought by Sir Stephen Evans. - 


And it was now moved by Mr. Frederick, and ſo ordered 
by the Lord Chancellor, that Hayter, who was a co-plaintif 
with Sir Stephen in the former bill, ſhould anſwer Mr, Fred: 


rict i 


De Term. 8. Michaelis, 1714. 


Is bill, before Mr. Frederick ſhould anſwer Sir Czſar's 
bill; in regard, Sir Ceſar*s bill, had it not been in the nature 
of a bill of revivor of Sir Stephen's original bill, would have 
been barred by the ſtatute ;z and then, if Sir Cæſar ſtood in 
the place of Sir Stephen Evans and Hayter, he could not be in 
better condition; conſequently, ſince, i: Sir Stephen had 
been alive and continued plaintiff, Hayter, as well as he, muſt 
have firlt anſwered Mr. Frederict's bill, ſo muſt Hayter (1) do 
now; and as one way, (viz.) (to get out of the ſtatute of li- 
mitations, ) Sir Ceſar had the benefit of coming into Sir Stephen's 
place, ſo mult he ſubmit to have the diſadvamage of it the other 


Ways 


* 
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Curtpd . 
Fabi. 


2 — 
— 


(1) Vide Steward v. Rae, polt. 2 vol. 435- 


Anonymus. 


0 * deviſes all his goods; and whether a debt by bond 
paſſed to the deviſee, was the queſtion. 


Decreed by Lord Chancellor Cætper, that it did; that theſe 
yords ſeemed at common law to paſs a bond, and to extend 
wall the perſonal eſtate z but this being in the caſe of a will, 
and a will relating to a perſonal eſtate too, it ought to be con- 
grued according to the rules of the (a) ci law. 


Now the civil law makes bona mobilia, and bona immebilia, 
tie membra dividentia of all eſtates 3 bona immobilia are land, 
lina m:bilia are all moveables, which muſt extend to bonds; 
and therefore by the deviſe of all the teffator's goods, a bond 
muſt paſs, | 


155, 


Caſe 63. 


Deviſe of all 
one's goods 
paſſes a bond. (1) 


Civil law divides 
all manner of 
eſtates into bona 
mobilia and 
bona immobilia. 


(a) Ante 12, & 
ſt. Plume v. 


eale, 389. 
L 268 ] 


(1) Vide Ryall v. Relle, i Atk. 171. and chattels in a particular place will 
177. 150.182. 1 Vez. 362. 366. 369. not paſs bonds which happen to be in 
371, S.C. But bonds (as a ſpecies that place at the death of the teſlator, 


ot choſes in action) admit cf no lo- Chapman v. Hart, 1 Vez. 


273. Meore 


6ality, and therefore a deviſe of goods v. Moore, 1 Bro, Cha, Rep. 127. 
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Caſe 64. Plan wehte Lavingron, — 
2 Eq. Ca. Ab: O NE grants a rent-charge i in fee of 484. * TE. upon 


tl 6. pl. 12. 

= — condition, that if the grantor ſhall at any time give ng. 

i — tice of his intention to Pay i in the conſideration money (being 
charge of 48 l. B800/.) by inſtalments, viz. 100/. at the end of every fix 
ajearinfee, months, and ſtall, purſuant to ſuch notice, pay the (ai 


upon condition, 
that if the gran- money and intereſt, at any time e during his life-time, then the 


. = — og grant to be yoid ; but there is no covenant in the deed fron 
W iy any yay the grantor of he rent· charge to pay the money, and the 
* Inſtalments, viz, rent- charge was much leſs than what the intereſt of the money 
| L * — came to, (for the intereſt was at that time 8 per cent. the con- 
months, and yeyance being made above ſixty years ſince,) and the grantee of 
during his own the rent-charge had conveyed it over, after the grantor's death, 
Mito tive, the 0 2 purchaſor, to whom he had given a collateral ſecurity for 


© grant to be voidz 
de mortgage quiet enjoyment, and the ꝓurchaſor had afterwards made a 


ade about 
— — marriage ſettlement of 1 it. 


when the legal 
Intereſt of money was 8 per cent» Decreed not redeemable. 


And now, upon a bill brought by the heir of the grantor, u 
redeem this rent- charge, the only queſtion was whether it wa 
redeemable ? 


[ 269 Sir Joh Fely!l. for the plaintif, The clauſe reſtrainin 
the redemption to the life of the mortgagor is of no force; 


In caſe of a 
mori d for an eſtate once redeemable gannot be rendered irredeemable 


clauſe can con- 
ane the equity by any words or agreement made at the ſame time; for as the 
r borrower is commonly neceſſitous, this would put it in the 
the mortgagor, power of the ſcrivener, to make advantage of ſuch neceſſities 


— and would let in oppreſſion, and forecloſe the power and ju- 
L. de of riſdiction of tlis court. 

In Newcomb (1) verſus Bonham, the clauſe was, that if the 

mortgagor, at any time, during his life, ſhould pay the more, 

the mortgage ſhould be void z and in that caſe there was 10 


covenant to pay any intereſt or principal, and the circun 
| . — 


— 


— 


— — * = = = 
£ "= * "I 4 2 22 ds | 
* — m * 
p> 4 m * 1 a 
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7 + Quere when the mortgagor died. 
(1) 1 Vern. 7. But this decree was afterwards reverſed, 1 Vern. 214.23 
ſtances 
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ſlances there, were much ſtronger than in the preſent caſe, 
the conveyance being to a er, and frequent declarations made 
by the mortgagor, that his neice, Who was his brother's daugh- 
ter, and had brought the bill to redeem, ſhould not inherit 
the eſtate, 


However, it was in that caſe admitted by counſel on both 


269 


Frover wv. 
LAVINGT0ONs 


fides, and decreed, that a power of redemption could not be 


barred by any clauſe or_agreement made at the ſame time with 
the mortgage. 


So in 2 Chan, Ca. 147. (a) Howard verſus Harris, an equity 


of redemption was limited to the grantor and the heirs male of 


his bedy ; yet it was decreed, that the heir general of the grantor 
ſhould redeem z and it is there particularly laid down as a 
rule, that where the conveyance is but a mortgage, no words 
or clauſe ſhall prevail to bar the grantor, his heirs or aſſigns 
from redeeming z otherwiſe the act of a ſcrivener would be 
too hard for the power and juriſdiction of the Court of 
Chancery, 


Then as to the length of time, this caſe differed from the 
caſe of lands, where the profits and out-goings being uncertain, 
the allowing a ſtale redemption, would, (probably) put a dif- 
ſiculty upon the mortgagee in his accounting: but in the caſe 
of a rent-charge, the revenue was certain, and the out-goings 
(if any) certain alſo, 


But what he chiefly relied upon, was, that as the ſtatute of 
limitations, had, in the caſe of lands, after twenty years poſ- 
ſeſſion, barred the plaintiff of his entry or ejectment, ſo the 
court of (5) equity, in imitation of that law, would not allow 
the mortgagor to redeem the mortgage, after the mortgagee 


had been twenty years in poſſeſſion ; and that the ſame length 


of time ſhould bar a redemption in equity, as barred an entry 
at law. 


But that at law, in caſe of a rent-charge, though that had 
not been paid, or demanded, for twenty years, yet ſuch duty 
being created by deed (as all rent-charges mult be) no part of 
the remedy was taken away; and he cited the caſe of Lord 


n 9, Sn . . * 
Widdringtan verſus Fennings, in Lord Horconrt's time, where 


ie court tcok ſuch a diſference betwixt 2 mortgage of a 
rent-charge, and of land; and in the ſormer caſe, after a 


Vol. I. 0 very 


— 


(a) 1 Vern, 33. 
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Mortgage of a 
rent redeemable 
at a greater 
diſtance of time, 
than a mortgage 
uf lands. 


(5) Vide a Vent. 
3 0. 
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Frovrt s v. 
LAVIN CTO. 


Mortgage ma 
be without 4 
covenant or bond 
for the mortga- 
gor to redeem. 


[ 271 ] 


Mortgage, tho" 
never ſo old, is 
redeemable, if 
intereſt has been 


paid. 


[ 272 ) 
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very long time, (I think eighty years) allowed of a Its 
demption. 10 


As to the objection, that here was no covenant for the 
payment of the principal or intereſt, he ſaid, that was not 
material; the ſame not being neeeſſary for the making of a 
mortgage, nor yet neceſſary, that the right ſhould be mutual, 
(viz.) for the mortgagee to compel the payment, as well as for 
the mortgagor to compel a redemption ; ſince ſuch conveyance 
as in the preſent caſe, though without any covenant or bond 
for the payment of the money, would yet be plainly a mort. 


gage. (1) 
That when the grantee of the rent-charge, did, after the 


death of the grantor, fell the rent-charge, and give a collateral 
ſecurity for the quiet enjoyment of it againſt the heirs of the 
firſt grantor, this manifeſted it to be the apprehenſion of the 
parties themſelves, that it was a redeemable eſtate, and ac- 
cepted as ſuch, with a counter-fecurity againſt it. 


And, that though a mortgage were made never ſo many 
years ſince, yet if the mortgagor, and thoſe claiming under 
him had continued to pay intereſt, the length of time was, in 
ſuch caſe, no objeCtion to the right of redemption. (2) 


Now in this caſe, the rent-charge was the intereſt agreed 
on by the parties, and the payment of the rent-charge, the 
payment of intereſt ; by which the objeCtion of the length of 


time was wholly taken off, But, 


Lord Chancellor Cawper conceived the rent-charge to be not 
redeemable, at ſo great a diſtance of time, and that this court 


had heretofore gone too far in permitting redemptions, 


It was material, that at the time of making the mortgage, 
intereſt was at 8/. per cent. and therefore the rent-charge of 
48“. a year, being ſo much leſs than the yearly intereſt ol 
800/, at 8 per cent. (which came to 64 J. a year) the payment 
of the rent-charge could not be taken to be the payment of the 


intereſt, 


— 


(1) Vide 2 Atk. 496. and Horvel v. 
Price, poſt. 291. 


(2) So, if the mortgagee has admit- Cha, Rep. 397. 1 
17 


ted himſelf to have no title, but under 
the mortgage. Perry v. Mar ſion, 2 Bro. 
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That here ſeveral circumſtances concurred, which, though F* — 
each of them, ſingly, might not be of force to bar the redemp- 
tion, yet all of them, joined together, were ſtrong enough to 
prevail over it. 
That the mortgagee ſeemed to have allowed a conſideration 
for the purchaſing the equity of redemption after the death of 


the mortgagor : 
, By taking the rent-charge at 48/. per annum. 
2dly, By agreeing to take his principal money by infalments, 
zah, By leaving it at the election only of the mortgagor, 
whether he would redeem or not; and there could be no rea- 


ſon given, why ſuch a contingent right of redemption might 
not, upon ſair and reaſonable terms, be purchaſed, 


That the length of time, where ſo great, as in the preſent 
caſe, was a good bar of redemption of a rent-charge as well 
as of land; that the alienation, purchaſe, and ſettlement of 
this rent-charge after the death of the mortgagor, being all 
without any fraud, were of weight; as likewiſe, that the 
mortgagor was not bound to pay the money by any covenant ; 
that the purchaſe of this rent-charge did no ways, either cre- 
ate, or admit of a right of redemption, by taking the ſecurity 
againſt a redemption, that being only a prudent caution made 273 ] 
uſe of by the purchaſor, which the ſeller, being ſatisfied it 
would not hurt himſelf, might adviſe him to. 


Wherefore the Court decreed, (1) that the bill for a redemp- 
tion ſhould be diſmiſſed with the uſual coſts, it being only 
upon bill and anſwer. But it was thought that the length of 
time was the chief objeCtion to the redemption. (2) 


— ths. A. 


(1) Reg. Lib. A. 1714. fo. 111. and Belch v. Harvey, poſt. 3 vol 
(2) Vide Ord v. Smith, 2 Eq. Ca. 287. note B. Meller v. Lees, à Atk 
Ab. 600. pl. 27. Fenner v. Tracey, 494- 
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l Caſe 65. Perkins ver/us Micklethwaite. 

10 

i | One deviſes NE Micklethwaite, who was the defendant”s father, bad 

bf —— two {ons Thomas and Foſeph, and alio two daughters, 

4 and C and if and made his will, giving thereby 1500. to his youngeſ; (on 

48 —— Foſeph, and too. to each of his two daughters, and di- 

1 — rected, that if any of his three younger children ſhould die 

72 on @ — 

4: Child fo dying before their age of twenty-one. or marriage, then the portion 

a8 — tons nod of him, or her, ſo dying, ſhould go over to the ſurvivors, 

gl - the — and gave his real eſtate to his eldeſt ſon chargeable with theſe 

©} Sint i R ; 

J time of the Portions. 

oy teftator ; this 3 

P is not a lapſed legacy, but ſhali go aver to the ſurviving children. (t) 

80 One of the daughters died within age, and before marriage; 

1 Feſeph the younger ſon died alſo within age, and before mu- 

| riage, in the life-time of his father the teſtator. 

1 27 11 The father lived to have another fon, whom he named 

Foſeph ; and afterwards wrote a codicil at the bottom of his 
will, by which he confirmed the will, thereby taking notice, 
that Gnce the laſt, it had pleaſed God to give him another ſon, 
and gave a legacy of 5007. a- piece to his fon J, and his 
ſurviving daughter, over 2nd above what he had given them 

| by his faid will. 

| Upon this cauſe's coming on firſt before Lord Chancellor 

| | Harraurt, touching the ſhare of the deceaſed daughter's. por- 

. tion, vis, whether, upon the death of the fon 7%, the ſhare 

t, of the faid deceaſed daughter, that was veſted in 7%, ſhould 

22 ſurvive with Jeſpb's portion? 

tl — | ley 

5 (0 So Miller v. Warren, 2 Vern. Filliag v. Baine, poſt. 3 vol. 115: 

ij Scocld.ng v. Green, Pre. Cha. 37. Hiry: 


207. Leijome v. H. duda, 2 Vern. 611. 
and pott. 3 vol. 114. note A.] 8. C. Y v. Hornſby, Mol. 319. 1 
18 
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His Lordſhip decreed it thould not; (1) becauſe the portion 
of the deceaſed daughter became veſted in din ſhares in the 
ſur iv ing children, and there were no words for ercating a join- 
tenancy ol theſe ſhares, [quere autem, for a deviſe over to 
two or more, is a joint deviſe of courſe, unleſs there be words 


to ſ:ver the jointenancy.] But 


The other poitits, being reſerved, were argued now before 
Lord Chancellor Cowper z and whereas it was objected, that by 
the death of ep in the life-time of the teſtator, his father, 
the 1500/7. portion given to him became a lapſed legacy, and 


ſhould f into the eſtate : 


Lord Chancellor ſaid, it was improper to call this a lapſed 
legacy, but it was a portion given (a) over, and ſhould take 
effect ; that the making the codicil was a republication of the 
will, and did amount to “ a ſubſtituting the ſecond 7% in 
the place of the firlt; as if the teſtator had made his will anew, 
and had writ it over again, by which new will the fecond 
Jeb muſt take; and that the fixed intention of the teſtator 


appeared to be, that F-/eph ſhould have more than his daugh- 
ter; 


275 


rin . 


Mrcz 127k 


WAITS. 


(a) Ante 96, 


Lord Pindon v. 


Lord Su folk, 


and poſt, 
Northey v. 


Strange 343. 


[ 5276 


] 


(1) So Rudge v. Barker, Ca. temp. 
Talb.' 124. Pain v. Benjon, 3 Atk. 
*8 E parte H, in the matter of 
Scaife a bankrupt, heard before Lord 
Thur/rw in Linco/n's Inn Hal, une 
10, 1784. The only queſtion in the 
petition aroſe upon the following clauſe 
in a will: „ leave to A. B. and C. 
* ſons of Arihur S aife, 1000 J. each, 
the intereſt to be added to the prin- 
cipal yrarly, until they ſhall re- 
« ſpectively attain the age of 21 years, 
and in caſe ore of them ſhall die be- 
fore that age, then to the ſurvivor.” 
A. died and then B. died, both under 
21 years. 2 Whether that part of the 
ſhare of 4. which ſurvived to B. upon 
the death of A, ſurvived afterwards to 
C. upon the death of B? or whether B.'s 
eriginal thare only ſurvived. Ld. Chan- 
cellor,"* It is impoſſible for me to de- 
termine this ſurvived part to ſurvive 
" again, without contradicting Lord 
" Talbot's deciſion in Rudge v. Barker, 


«« The queſtion is, Whether the word 
* ſhare? in the caſes cited, does not 
«« mean all that the party took under 
4e the will, which would take in the 
„ ſurvived part as well as the original 
„% ſhare, and which I ſhould think a 
very natural conſtrudion, but here 
are caſes in point expreſsly deter- 
«« mined otherwiſe, I own it ſtruck 
« me forcibly from the firſt, that the 
«« whole ought to ſurvive, but I cannot 
find any difference between this and 
* the caſes cited, As to the caſe of 
« Paine v. Benſon, it ſeems to me that 
Lord Hardwicke diſapproved of the 
«« general rule, which induced him to 
* endeavour to find a diſtinction. I 
„ cannot agree with him in conſider- 
ing that caſe as an exception to the 
«« general rule, although perhaps I 
*« ſhould in his opinion of the rule it- 
„ ſelf, However it will be too much 
for me, fitting in bankruptcies, 
* (when I can have no opportunity of 
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Pexx1nsw. ter; whereas, if the 15001. legacy ſhould be taken to he 3 
1 lapſed legacy, then the ſurviving daughter ſhould have twice zz 


WAITE, 
much as Joſeph. 


* — 22 — — — — 
_ _— »„—— —_— * — 


— 


« reconſidering my opinion) to decide 1785; when his Honor expreſſed his 
« this againſt the authorities. If the concurrence with the cited caſes, and 
« parties chuſe to bring this before me ſaid that it would be too much to ex. 
« in a more ſolemn way, upon bill and tend the words by conjecture beyond 
« anſwer, I will give it more conſidera- their natural import; and therefore de. 
« tion.” In conſequence of what fell clared, that the mojety of the legacy, 
from the Lord Chancellor a bill was which ſurvived to B. on the death of 4 
filed, and the cauſe of Ve v. Oliphant veſted abſolutely in B. and did not, on 
came on to be heard before Sir L/oy4 his death under the age of 21, ſurvive 
Kenyon at the Rolls, on the zd June, to C. 
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Finch & al” verſus Earl of Winchelſea. Caſe 66. 


HE Counteſs Dowager of WH inche/ſza being jointreſs for one agrees for 


her life of the premiſſes, remainder in tail to the late ® valvable con» 
nderation to 


Earl, remainder over. convey lande ts 

J. S. and after - 
wards confeſſes a judgment to J. N. If the conſideration money paid by J. S. be any ways adequate 
to the valve of the land, it binds the land in equity, and ſhall defeat the judgment; ſecus of a 
mortgage, or if the conſideration were inadequate, 


The late Earl entered into an agreement with the Counteſs, 
that in caſe ſhe would make to him a conditional ſurrender of 
her eſtate for life, in order to enable him to mortgage part 
of the premiſſes, he would ſettle the reſidue of the premiſſes, 
together with the equity of redemption, upon himſelf for life, 
remainder to his firſt, Sc. ſon, remainders over, under which 
the plaintiffs claimed (i). 


The Counteſs Dowager accordingly makes her conditional [ 278 J 
ſurrender; and the late Earl ſuffered a recovery, and made the 
mortgage, and afterwards died, without ever ſettling the pre- 
mitles purſuant to his agreement, being indebted at his death 
by bond and judgment, and this agreement was not in writing, 
but was acknowledged by ſeveral letters under the late Earl's 
hand. 


The perſons, on whom theſe remainders were to be ſettled, 
brought their bill to have this agreement executed, and had a 


— — 
3 —_ 


— 


(1) Earl Heneage the grandfather of Charles ſucceeded his grandfather, and 
Charles the late Earl, had ſeveral ſons upon the death of Earl Charles without 
by his ſecond wife, and one ſon John, iſſue, the title deſcended upon his uncle, 
(the preſent plaintiff) by Elizaberh his the preſent Earl, who was tue next bro- 
fourth wife, who wa, the Counteſs ther to Lord Maicflone. | he ſettlement 
Dowager mentioned in this caſe. Lord made by Earl Charics was in favour of 
Maid/;one, eldeſt ſon of Earl Heneage and his half uncle the plaintiff, in excluſion 
father of the late Earl Chqr/es, died in of his uncles of the whole blood. Vide 
the lite-time of Earl Heneaze. Earl Reg. Lib, A. 1712. fo. 562. 
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Finc# v. 
iS Earl of 
1 WIxNCuELISEA. 


4 (a) Trin. 1713. 


Truſtee confeſſes 
a jadgme':t, this 
will not bind 
the eſtate, 


A. articles to 
ſel! an eſtate to 
B. tor a full 
conſideration, 
and receives the 
money, but be- 
fore the pur- 
chaſe gives a 
judgment; this 
will not bind the 
eſtate ; ſecus if 
he makes a 
mortgage t one 
who has no 
notice. 


[ 279 J 


— 


(a) Vige pot 
491. Brace v. 
Ducheſs ef 


Marlborough. 
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decree (a) for an execution thereof before Lord Chancellor 
Harcourt, which decree was affirmed by the Houſe of Lords, 


And now the queſtion before Lord Chancellor Cœtiper, was, 
whether the judgment creditors of the late Lord Minchelca 


ſhould be paid their judgments, being puiſue to the agreement. 


For the plaintiffs it was objeCted, that from the time that 
the late Earl entered into this agreement, it being an agree. 
ment made upon a valuable conſideration, he [the late Earl] 
was but a truſtee for the uſes in the ſettlement ſo agreed to he 
made as aforeſaid; and if a truſtee confeſſed a judgment or 
ſtatute, -tho' at law, theſe were liens upon the eſtate, yet, in 
equity, they would not affect it; becauſe the eſtate in equity, 
would not belong to the truſtee, but to the cefuigue truſt, 


That if one articled to buy an eſtate, and paid his purchaſe 
money, and afterwards the perſon, who agreed to fell, acknow- 
ledged a judgment or ſtatute to “ a third perſon, who had » 
notice, yet this judgment ſhould not, in equity, affect the 
eſtate z becauſe from the time of the articles, and payment of 
the money, the perſon agreeing to fell would be only a truſtee 
for the intended purchaſor; which was admitted, and affirmed 


by the Lord Chancellor, 


It was granted, that if in this caſe Lord Winchelſea, or any 
other perſon that had been a truſtee in poſſeſſion, had made a 
mortgage of the premiſſes for a valuable conſideration, and wit! 
out notice, ſuch mortgagee, in regard he might have pleaded his 
mortgage, and would have been as a purchaſer without notice, 
ſhould have held place againſt the intended purchaſer, or 
ceſtuique truft ; for there the money would have been lent upon 
the title and credit of the land, and have attached upon the (a 
land; which would not be ſo in the cafe of a judgment cre 
ditor, who (for ought appcared) might have taken out exceu- 
tion againſt the perſon, or goods of the party that gave the 
judgment; and a judgment is only a general ſecurity, not 3 
ſpecific lien upon the land. 


Alſo it was urged, that as the agreement bound the late Earl, 
ſo it ſhould bind all claiming under him ; conſequently the 
judgment creditors of the late Earl could have no bctter title 
than he himſelf had, R 


* ig 
ww. 
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For which purpoſe Mr. Vernon cited the caſe of (1) Burgh 
verſus Francis, decreed by Lord Keeper Bridgman, and affirm- 
ed by Lord Chancellor Nettingham, where there was a defective 
mortgage in fee for 500 /. it being made by way of ſeoffment 
without livery, and after this, the mortgagor conteſſed a judg- 
ment to a third perſon ; nevertheleſs the eſtate being in equity 
ſpeciſically ® bound by the mortgage, it was decreed, that the 
mortgage ſhould be preferred to the judgment, tho? at law, the 
former being in ſtrictneſs void, the judgment creditor would 
have taken place. 

So in the caſe of Taylar verſus 7/heeler (a) decreed by 
Lord Keeper Cowper, 11 Nov. 1706. One ſeiſed in fee of a 
copyhold made a mortgage thereof to . S. but the ſurrender 
was not preſented at the next court, by means whereof it 
became in law void; and afterwards the copyholder, [the 
mortgagor,] who had all along continued in poſieſiion, became 
a bankrupt z and tho” on a diſpute between the mortgagee and 
creditors, it was objected, that it was the mortgagee's own 
{ault, that he did not procure the ſurrender to be preſented, 


and that this was, (probably,) with au ill intent, (viz.) to 


wrong the lord of his fine ; that the copyholder being in poſ- 
ſeſſion, and the viſible owner of the eſtate, this might, and in 
all likelyhood did, induce his creditors to truſt him, as think- 
ing his cſtate would be liable to their debts; that it was reaſon- 
able that all the creditors of the bankrupt ſhould come in 
equally, and the mortgagee only for his proportion, his mort- 
gage being void at law, and conſequently liable to the bank- 
ruptcy, and that equality was the higheſt equity : yet it was 
decreed, on great deliberation, that this mortgage, tho' void 
at law, was, notwithſtanding, an equitable lien upon the 
copyhold eſtate, and ſhould be made good in equity, and bind 
the alſignees of the commiſſion of bankruptcy, and all the 
creditors (2). 


On the other ſide it was infiſted, that creditors were the 


farourites of all courts of law, and much more in equity; that 
lince theſe creditors now before the court, had a remedy at 
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Fincn . 
Earl of 
WiIXcHELSEA. 


A_ conveys an 
eſt e by a Cone 
veyince which is 
gejetive, (viz) 
for want of 
livery, &c and 
after confeſſes a 
ju igment z this 
i I not affect 
this eſtate. 
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(«) 2 Vern. 564. 


A. ſurrenders a 
copy hold by 
way of file or 
mortgage, but 
the ſurrender 
not preſented, 
and A. becomes 
a bankrupt; 
this will bind 
the eſtate in 


equity. 


ä 


— — 


(1) 1 Eq. Ca. Ab. 320. pl. 1. 

(2) So, Rufell v. Rufſell, 1 Bro. 
Cha. Rep. 269. Featherflone v. Fen- 
wick, and Harford v. Carpenter, ib. 
aote.— Ihe general aſſignees of a bank- 


Iilliams, polt. 382. 


e 


rupt ſhall be ſubject to the ſame equity, 
as the bankrupt himſelf was at the time 
of the commiſſion. Vide Jacob/on v. 


LY 
law 
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Fouce ©: law for their debts, it would be inverting the proper buſeſ 
Wyncurizra, Of a court of equity, to defeat them of, inſtead of hely; 


{ 281 ] them to, their juſt debts, which, without the interpoſit 
| of equity they would recover, 


That in the late Earl of Pembreke's caſe, upon his marriage 
with the now Counteſs Dowager, it was agreed, ſhe ſhout 
| have a rent of 1500/. per annum jointure ; and the method 
adviſed by counſel for ſecuring it, was, by demiſe and re. 
demiſe, (viz.) the late Earl demiſed his manors and lands in Gli 
morganſhire to the Counteſs's truſtees for ninety-nine years, who 
re-demiſed the premiſes to the late Earl for ninety. eight ye:; 
4 : reſerving 1 500/. per annum during the Counteſs's life, to cn. 
| | mence after the late Earls death, the lands being of about 
on. | double that value; after which the late Earl of Pembrile died 
= greatly indebted by ſimple contract; and tho! it was objetted, 
| that this term of ninety-eight years, being re-demiſed tothe 
late Earl as a method only propofed by counſel to ſerve a pu- 
ticular end, ought, ſuch end being ſerved, to attend the inle- 
OJ Vern. 52. ritance; and tho' it was (a) once ſo decreed in Lord Chanceller 
(9) 2 Vera. 213. Jeferey's time, yet that decree was afterwards (6) reverſed, 
and the reverſal acquieſced under by the heir of the late Lord 
Pembroke ; for it being legal aſſets, equity ſhall never take 

from a creditor, what, at law, he is intitled to. 


m 
8 r 14 9 


That the creditors were now in nature of defendants, they 
coming in before the maſter, and conſenting to be bound by 
the decree of the court; and the plaintiffs were aſking the 
court to take away the benefit of the law from honeſt and ju 


creditors. 


That this caſe was not like that of a truſtee out of poſſi; 
for the late Earl, who contracted theſe debts by judgmen!, 
was in paſſaſſten; and as he was ſeiſed of the legal eſtate in le, 

L 282] ſo was he alſo the viſible, as well as the legal owner of ti 
eſtate z and, upon the credit of this eſtate, might be ſuppoſed 
to have been truſted for this money; and the judgment c- 
ditor might think himſelf ſafe by means of the land, and lend 
upon that, 


That there was little difference betwixt a mortgage and 
judgment; and yet it had been admitted, that if one artick 


to ſell, and after received the money, and then nrg, hy 
or 
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fore he conveyed to the purchaſor, the mortgagee ſhould hold 
the mortgage. 

It might be granted, that in the caſe cited of a man's 
making a defective conveyance, and becoming bankrupt, the 
creditors ſhould not avoid it, any more than the bankrupt 
himſelf; becauſe the creditors ſtood in the bankrupt's place, 
and (a) could do no more than he could have done himſelf, 


But that, in the principal caſe, the p/aintiFs claiming under 
this agreement were in fault, that they did not make freſh 
ſuit, but delayed it nine years; whereas they ought to kave 
come before for an execution of this agreement, which would 
(probably) have prevented theſe creditors from lending their 
money, or if they had taken a ſecurity of the premiſſes pendente 
lite, it would not have availed them. | 


Lord Chancellor Cooper: Articles made for a valuable con- 
ſideration, and the money paid, will, in equity bind the eſtate, 
and prevail againſt any judgment creditor, meſne betwixt the 
articles and the conveyance ; but this mult be, where the con- 
ſideration paid is ſomewhat adequate to the thing purchaſed ; 
for if the money paid is but a ſmall ſum, in reſpect of the 
ralue of the land, this ſhall not prevail over a meſne judgment 
creditor, 


In the principal caſe, the conſideration was not adequate; for 
the Counteſs Dowager of Winchelſea, with whom the agree- 
ment was made, parted with no money, having only made a 
conditional ſurrender, in order for a common recovery; beſides, 
I know the inducement with the lords to affirm the decree, 
was the plaintiff's propoſal to pay the debts by judgment and 
bond. And the decree intended to provide that the ſettlement 
ſhould not prejudice the creditors. 


For which reaſon, tho? that clauſe was teft out in the decree 
below, yet ſince the conſideration is not adequate, it ſhall not 
be ſo far regarded in equity, as to bar a judgment creditor, 
who has a legal lien upon the eſtate. (1) 
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a) Poſt. 383. 

acobſon veriue 

illiams, and 
Boſvile verius 
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(1) Reg. Lib. A. 1734. fo. 365. the eſtate, © His Lordſhip declared that 

5 Cauſe coming on to be heard for ** the conſideration of the agreement 
further directions after reference to the · made by the ſaid Charles late Earl of 
er to Hate the ſeveral claims upon ** Winchel/ea, was the giving him a 


«4 power 
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* power to charge 6000 J. on the join- 
"of 56 eſtate of Elizabeth Counteſs 
% Dowager of Winchel/ea, after her 
e death, and the queſtion is, Whe- 
* ther the ſaid power is a conſideration 
*« ſo adequate to the ſettlement that 
% was to be made for the ſame, as that 
*« the ſaid agreement ought to prevail 
«« againſt the creditors of the ſaid Earl 
« by judgment or bond, and that his 
« Lordſhip was of opinion that the 
e plaintiff's equity to have the ſaid 
% agreement rtormed, was not 
« ſtrong enougn to ſtand in the way 
«*« of the ſaid creditors who had a legal 
lien on the ſaid eſtate, for that if 
4 all the ſaid creditors of the ſaid Earl 
* ſhould come in and be paid their 
„% debts, the eſtate to be ſettled will 
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«« ſtill be an over value for what de 
« ſaid Counteſs parted with, which Was 
*« only a liberty to raiſe the faid 60g 
% and that not to take place during 
« her life, but only on the reverßon 
«« belonging to the ſaid Earl, for which 
7 all the reſid ue of the eſtate is to be 
« ſettled in remainder on her fon, which 
is very conliderable after the dehts 
« paid. And his Lordthip further de. 
* clared that this his opinion was agree. 
able to the order made upon hearing 
« the cauſe, in which the like regem 
© was had to the creditors of the ſaid 
« late Earl, and which has ſince deen 
«« conhrmed on appeal to the Houle of 
4% Lords.” Then follow directions 9 
the Maſter to ſeil a ſufficient part of the 
eſtates for payment of the creditors, 


DE 
Term. S. Michaelis, 1715. 


Gillet verſus Wray. 


Man by his will Ieaves his grandaughter an annuity of 
A 10 per annum for life, and afterwards, by a codicil 
to his will, declares, that “ if his grandaughter ſhall marry 
« with the good liking of his truſtees, then ſhe ſhall have 150/. 
« in lieu of the annuity, and her annuity to ceaſe,” 


12841 


Caſe 67. 


2 Fq. Ca. Ab. 
213. pl. 3. 

One by will 
leaves an an- 
nuity to his 
grandaughter; 
but if he marry 
with the execu- 
tor's conſent, 


then a portion; ſhe marries, ſans conſent, a man worth nothing; huſband is not intitled to the mo- 
ney, the having married with the ext cutor's conſent being a condition precedent to the gift of the 


portion, (1) 


The grandaughter afterwards marries one worth nothing, 
and without the conſent of any of the truſtees. 


Whereupon it was objected by ſerjeant Hoger, that the 
reſtraint of marriage was only in terrorem, and that the gran- 
daughter, notwithſtanding her having married as above, ought 
to have the 1 5 0. portion. 


But the Lord Cowper decreed (2) the contrary, ſaying, here 
was a proviſion made either way, and where the proviſion for 
the child is in the alternative, and there is a condition pre- 
cedent to the gift of the portion, (viz.) if ſhe marries with con- 
ſent, Ec. and that is not performed, and the child is {till pro- 
nded for, tho" not with the greater portion, equity, in that 
caſe, does not relieve, 


| 


285 ] 


(1) Vide Peyton v. Bury, poſt. 2 vol. 626, 
(2) Reg. Lib, A. 1715, fo. 123. 
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Caſe 66. Dagley verſus Tolferry. 


Reports of Caſes A Having a ſiſter who had four infant children, does by 
_— 4. * will deviſe 100/. a- piece to theſe infant children, 
--j of Dawley ver- mentioning no time of payment, and makes the defendant 
tus Belfry. : 

= / 1 Eq. Ca. Ab. executor, and dies. 


. I, pl. 2. 

= Payment — —.— = {va & a legacy given to a child, ill 3 tho? the teſtator by pardl c 
4 | It was proved in the cauſe, that the teſtator, on his death. 
= bed, gave directions, that the executor ſhould pay theſe legacies y 
\ the father of the infants, that he might improve the money for iber 
benefit. 


|; 
=. Accordingly the defendant the executor aCtually paid theſe 
ov 1 four legacies to the father. 


Several years after, the youngeſt child coming of age, 
there was an account betwixt the father and the youngeſt ſon, 
and it appeared the father was indebted to this youngeſt ſonin 
2001. (including the 100/. legacy) and that the ſon paſſed the 
accounts, and accepted his father as debtor for the ſame, which 
was urged, as an agreement to the antecedent payment that 
had been made of this legacy to the father. 


Alſo after the ſaid youngeſt ſon came of age, he never mad: 
{ 286 ] any demand againſt the defendant the executor ; ſo that there 
was an acquieſcence for near fifteen years. 


It happened afterwards, that the youngeſt ſon being a bank 
rupt, the commiſſioners made an aſſignment of the bankrupt 
effects to the plaintiff, in truſt for himſelf and the reſt of the 
creditors, and the plaintiff thereupon brought a bill again 

the defendant the exccutor for this 100/. legacy, and had 4 
decree for the ſame, in regard the payment of the legacy tod. 
father and guardian was ill. 


And this decree being made by Sir John Trevor Maſter o 
the Rolls, an appeal was brought before Lord ChancellorC-uj?), 


— 


— 


(1) According to the report of Philips v. Paget, 2 Atk. 81. Lord Hari uit 
expreſſed his diſſatisfaction with this deciſion, 4 
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who affirmed the decree; for that (as he ſaid) if the ſame were Dacuur e. 
reverſed, it might encourage payments to parents and guanr 
Jians, in wrong of infant children ; but it was thought a + 

hard caſe, and the depoſit ordered to be divided. 


nnn 


El 


+ The teſtator's having directed the payment of the legacy to be made to the 
father of the infant, makes the decree carry with it a great appearance of hard- 
ſhip; for which reaſon, and becauſe this particular is omitted in the book refer- 
red to in the margin, the regiſter's book has been ſearched, from whence it ap- 
pears, that the caſe is here rightly ſtated, and that great ſtreſs was laid on this 
circumſtance in the petition of appeal. (1) 

(1) The principle upon which Lord particularly the obſervations of the 
no per thought himſelf bound to de- Maſter of the Rolls on this caſe in 
cide this caſe, is rather more fully Cooper v. Thernton, 3 Bro. Cha. Rep. 


ſtated, 1 Eq. Ca. Ab. 3oo. and fee 96 


Day verſus Trig. Before Mr. J. Tracy in the Cale 69. 
_ abſence of Lord Chancellor. 


NE deviſed all his freehold houſes in Alderſgatesſtreet, 2 Eq. Ca. Ab. 

London, to the plaintiff and his heirs, and in fact the =. arg 
teſtator had no freehold houſes there, but had leaſehold houſes bis freehold- 
houſes in A. 

there, and hath none 
but leaſehold 

houſes there, the leaſehold ihall paſs. Secus in a grant. 


Decreed by Mr. J. Tracey, that tho? in a grant of all one's [ 287 J 
frechold houſes, leaſehold houſes could not paſs; and that in 
the caſe of a will, had there been any freehold houſes to ſatisfy 
the will, the leaſehold houſes ſhould not have paſſed; yet the 
plain intention of the teſtator in the principal caſe being to 
paſs ſome houſes, and he having no freehold houſes there, the 
word [freehold] ſhould rather be rejected, than the will be 
wholly void: and the leaſchold (1) ſhould paſs; and that the ſuit 
was proper in equity, ſince the leaſehold houſes (being chattels) 
could not paſs by the will without the aſſent of the executor, 
which aſſent he was compellable to give in equity. 


[TT 


(1) Vide Addis v. Clements, poſt. 2 vol. 456, 


wn _— 


= © 9 
n 


N ” 
K — . - « 7 ba, -_ Z = 
a * - — - = W . 
ES MPT — _ =_ 
@T.FTY i k * 
: 4 LETT ROE CL "Ra 
- = 


* 1 —— =_ 
= N i —_ - 5 5 
rr 


- . 288 


* = - 
aL 


* 
. 

* 
* Y 


I3e ri 


ELITIST IEA... 


| 287 De Term. 8. Michaelis, 1715. 


Caſe 90. | Goſs verſus Tracy. 

—_ — By his will had deviſed his land to his mother in fee, 
2 — 699. and the mother was afterwards told by J. S. that this 
I Ca. . 


8 will would not be good, but ought to be guarded, ( as he called 
4 v4 it), and that he would make another will for the teſtator, 
39% Pr Se. which he would take care ſhould be ſufficiently guarded. 


Accordingly J. S. drew the will; which was ſo drawn, that 
A. thereby gave the land to his mother for /ife only, remainder 
to J. S. in fee. 


The mother, on the death of A. brought a bill to eſtabliſh 
the firſt will, and examined the now plaintiff as a witneſs to 
prove the ill practices made uſe of by J. S. in obtaining the 
ſecond will; after which, and before the hearing of the cauſe, 
the mother died, having made her will, and given a rent- 
charge with a clauſe of diſtreſs, out of the eſtate, to the plain- 
tiff, and deviſed the lands ſo charged to others; and there 

L 288 ] were divers witneſſes examined to prove A. the firſt teſtator 
SD non compos, when he made his ſecond will, 

— Lord Chancelhr + A will, tho' good at law, may yet be {« 

Jaw, as being aſide in equity for + fraud; as if A. ſnould agree to give . 

— vroqnyg bank-bills to the amount of 1000/7. in conſideration that J. 

— — would make his will and thereby deviſe his lands to A. and 

IN accordingly B. does make ſuch a will, and A. gives B. the 

bank-bills, but thoſe bank-bills proved to be forged; this, 

tho' a good will at law, ſhall nevertheleſs be avoided in equity 

by the teſtator's heir, for the fraud, 


In like manner, if A. had deviſed his lands to his mother 

in fee, and afterwards J. S. the defendant had told 4. ti: 
teſtator, and not the mother, (as in the principal caſe,) tit 
the will was a void will for want of its being well guarded; 
and that he would make another will for the teſtator, tht 
ſhould be effectually guarded ; and accordingly he had made 
another will for the teſtator, whereby the eſtate had been 


3 


_—_— 


* —_— K 


+ Et vide in 1 Chan. Rep. (laſt edit.) 12, 66, inſtances Ma will of land be 
ing ſet aſide in equity for fraud. ; 
2 deviſed 


riſed 
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deviſed to the mother for /ife only, the remainder to J. S. (the 
geſendant) in fee; this would be a good will in law, if at- 
teſted purſuant to the act of parliament, but would be ſct 
aide (1) in equity for the fraud ; but as to the evidence of the 
teſtator's being on compos, that is entirely at law, and to be 


tried there. 


$c-ndly, Upon offering the depoſitions of the plaintiff to be 
read, it was objected, that the plaintiff's own depoſitions could 
not be read, foraſmuch as he was a party claiming under the 
will in controverſy,® and ſo could not be a witneſs for the will; 
and Sir Joſeph Jetyll cited Tilly's caſe (a), where one was ex- 
amined as a witneſs, who at that time was no ways concerned 
in point bf intereſt, but afterwards became intereſted, and at 
a trial at bar in this caſe, the judges of C. B. ſent a judge to 
the court of B. R. for their opinion in the point, who held, 
that the depoſitions could not be read; for that the witneſs 


himſelf was living, and he himſelf could not have been a wit- - 


neſs at that time viv4 voce, becauſe he was then intereſted, 


But Lord Chancellor, in the principal caſe, becauſe the witneſs 
was a good witneſs, and diſintereſted at the time of the depo- 
ſition taken, and this being in the nature of a bill of revivor, 
to have the benefit of the proceedings in which the plaintiff 
was examined, admitted + the plaintiſſ's own depoſitions to 
be read (2). 


_ "SY 


Gott wv. 
Tacx. 


Caſe where the 
plaintiff himſelf 
a good witneſs 1 
as where a wit- 
nels is examine 
ed who at that 
time is difintere - 
eſted, but after · 
wards becomes 
interetted and 
plaintiff in the 
cauſe, his d 
ſitions ſhall 
reads 


(a) Salk, 286. 
289 ] 


11 — 


+ See 2 Vern, 472. Callow verſus Mime; where a witneſs was examined be- 
fore the hearing while ſhe was intereſted, but after the hearing ſhe releaſed her 
'\atereſt, and was examined again before the maſter, and her depoſitions before 


the maſter were allowed to be read, 


(1) Sed vide contra James v. Greaves, Dutcheſs of King, 
paſt, 2 vol. 270. Bennet v. Fade, 2 
Atk. 324. Webb v. Claverden, 2 Atk. 
424. Anon. 3 Atk. 17. 
reſpect to wills of per/onal eſtate, it be- for another. 
* excluſively to the ſpiritual court ſup. 
'0 determine queſtions of fraud in &- 


” 


fon, Amb. 756. But, 
it ſeems, in caſes of fraud affecting a 
part only of the will, a court of equity 
And ſo with will decree the Jegatee to be a rrafler 
Marriot v. Marriot, ub. 
In Barnfley v. Pexotil, 1 Vez. 
119, 284, Lord Hard icke ſet aſide 


taining them, as well as the ſanity of for fraud a deed of proxy, under which 


the teſtator. Archer v. Mae, 2 Ver. 
8. Nellen v. Oldfield, 2 Ver. 76. Ker- 
rich v. Branſly, 3 Bro. Parl. Ca. 358. 
Marriat v. Marriot, 1 Stra. 666. 
Barnjley v. Peavell, 1 Vez. 287. Ben- 
wt v. Jade, up. ſup. Meadows v. 


Vol. I. 


probate had been obtained from the 
ſpiritual court, aud decreed the guilty 
party 70 conſent to a refeal of the prebate. 
(+) So Haut v. Hand, 2 Atk. 615. 
CH v. Bank of England, 2 Vez. 42. 
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—_ — After which, the court directed (1) an iſſue in M; 
"where the will was made, (tho' the lands lay in Shropſbire,) to 
try, whether the will, by which the lands in fee were deviſed 
to the wife, was the laſt will of the teſtator 4. 


Upon this occaſion ſerjeant Hooper obiter, put the following 
caſe, as having happened in his experience, viz. J. S. waz 
the ſurviving ſubſcribing witneſs to a bond, and afterwards 

ras. the obligee in the bond made J. S. the ſurviving witneſs, his 


neſs to a bond executor; in an action“ brought by J. S. the executor, upon 
is made exert” this bond, the court allowed evidence to prove the plaintif'y 
ligee z in an hand to the bond, he being diſabled himſclf to give evidence, 
aQion brought | , 

by him on the as much as if he was dead. 

bond, evidence : 
ſhall be admitted to prove the plaintiff's hand as a proof of the bond. 


L 2901 Alſo in the principal cafe it was declared, that 2 prantee, 
when he appears to be a bare truſtee, is a good (2) evidence to 
prove the execution of the deed to himſelf. 


(1) Reg. Lib. A. 1715. fol. 66. (2) Vide Croft v. Pyke, poſt. 3 vol. 180. 


Caſe 71. Seale verſus Seale. 
—_ in NE deviſed that all his money in the government-fan 
> Ea. Ca. Ab. ſhould be la- out in a purchaſe of lands of 3 % 490. a F 


346. pl. 7. year, and ſettled on his eldeſt ſon A. and the heirs male of 


en. body, Sc. and bequeathed the reſt of his perſonal eſtate 


ment to A. and the heirs male of his body, remainder over, ia the 
ands to be laid 
out in the pur. fame manner. 
chaſe of land of 
3 or 400 l. per annum, to be ſettled on the eldeſt ſon, and the heirs male of his body z remainder to 
the ſecond fon, and the heirs male of his body, &c. and deviſes the reſt of his perſonal ee 7 
@ e ſt ſon, and the heirs male of his body z remainder to his ſecond fon, &c. the perſona! cltate can» 
not ve incailed, but the whole veſts ia the eldeſt ſon, (.) 


— 


(1) So Butterfield v. Butterfield, 1 3 Gregory, 5 Bro. Parl. Ca. 477. 
Vez. 133. 154. Stratton v. Pane, 1 Dube of Montague v. Lord Heaulius 9 
Bro. Parl. Ca. 257. Earl of Chathim Bro. Parl. Ca. 255. 

v. Tetbiil, 6 Bro. Parl. Ca. 450. Pad 


Lid 
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Lord Chancellor : It is clear the perſonal eſtate cannot be Sxarn e. 


$ . 
intziled, but the whole property thereof veſts in 4. As to the ene 
other deviſe, I will conſtrue it in the moſt liberal ſenſe; and ——. n 


it being directed that lands of 3 or 4001. per annum ſhould be —— | be 
purchaſed, it ſhall be 400 f. per annum. court will 4's 
it in the large 


ſenſe, and conſtrue it to be 400l. per annum. 


And tho' it was inſiſted, that this being the caſe of money [ 151 ; 


directed to be laid out in land, was to be conſtrued like mar- — 


uber- urti where lands are covenanted to be ſettled upon and conveyed to 
riage-articles, Wn” NG 


the huſband and the wiſe, and the heirs male of the body of mile of his 
the huſband, in which caſe the court would order a ſtrĩct ſet- . — 
tlement, viz. to the father for life, remainder to the firſt, &c. will not decree 


| f s e 
fon, to the intent that the huſband might not bar it. And for —_ 


the fame reaſon ſhould do ſo here : remainder to his 
fuſt, &c. ſons. 


Yet Le Chancellor ſaid this caſe differed : for that in mar- 
rage articles the children are conſidered as (a) purchaſors; (a) Vide ante 
but in the caſe of a will, (as this was) where the teſtator ex- 145. 
2 > . Bale verſus 
preſſes his intent to give an eſtate-tail, a court of equity ought Ceman. 


wt io abridge the bounty directed by the teſtator. 


Howel verſus Price, et e con', Caſe 72. 


A In conſideration of 300/. made a Welch mortgage, - — 701, 

: x | reced. i 
(via. ) a conveyance in fee of 52 per aun. in Wales, under Chen. * 477: 
a proviſo to be void, if A. his heirs or aſſigns ſhould pay to — Chan. 
the mortgagee or his heirs 300“. on any Michae/mas Day, giv- 1 £9. Ca. Ab. 
ing fix months notice, and the mortgagee to have the rent 22 * 4 
which ſhould be then in arrear; but there was no bond, or co- 597: pl- 15. 8 

ortgage in 
renant to pay the money. is made tedeem- 
On” able vn payment 
of zco l. and intereſt upon any Michaelmas day, on fix months notice, mortgagor dies, having de- 
vied his patſonal eftate to his wife 3 perſonal eitate is liable to pay the mortgage. 


The mortgagor continued in poſſeſſion, and payed the in- 
tereſt during his life, and by his will gave ſome legacies, and 
Gviſed the ſurplus of his perſonal eſtate ſubject to his debts, 
o his wife and daughter, whom he made executors (1), and 
ved. Upon which, the daughter dying ſoon after, the heir 


1 OT 


(1) © As well to pay his debts as co levy his debts,” Pre. Cha. 423. 
R 2 brought 


Iv : 
m_—_ 4 4, 4 a 


* P A — 


mY 


* 7 Fw _ | 
EATS FLUTE Pe rr 


| _ 
nar r 


- o 

- - 
. - — > % 
5 —— — 


4 


_ 


= 
- 


— 


— - 


—— — c 
Fl — > \ 
2 — — — . - — 
> * - — — A. 4-4 ot - "io 
ae 


Ls he. T. 99. 
— — —— 4 1 > 
n 


Re r 
* * 
2. 


r 


— iS 
— 

Sf 

> «# 


' 4 
"4 


— * — + * 
——ñ— — — 2 
+ © a OY 

* 
TP; 


— 
—— — aw 
. * « - 
<4 \ 


7 
5 »” 
” 
os 
2 
N 
o oe 
A 
„ 
Y 
|» 
- 
* L 
* 
t 
# — 
8 
þ 
. 
* 
— 
. 
_ 


291 


How®z r. v. 
. Paics. 


L 292 ] 


(a) Ante 174. 
Lingen verſus 


1 poſt. 


of verſus 
Rod. & 2 vol. 
175. Edwar is 
verſus Counteſs 
vt Warwick, 


1 293 J 


brought this bill againſt the widow the ſurviving executrir, 
to compel the applying of the perſonal in exoneration of the 


De Term. S. Michaelis, 171 g, 


real eſtate, 


Sir 7%. Jekyll pro quer inſiſted, that this mortgage wy 
money borrowed, and a debt, of which the mort gagor's pay. 
ing intereſt was an evidence; that the (a) heir was favoured 
in equity, beyond an adminiſtrator, or an executor ; for if x 
man were to article to purchaſe an eſtate in fee and die, the 
heir ſhould compel the. executor to lay out the money, an! 
ſhould take the land when bought; and if equity would fav 
the heir, ſo far, as to help him to a new eſtate, a forticri, in 
this caſe, would it interpoſe, to preſerve to him the ed one; 
that the mortgagor's continuing in poſſeſſion ſhewed this waz 
only a debt upon the eſtate; and if the mortgagee had enter. 
ed, and received the profits, he muſt have been accountable, 
and they would have gone towards leflening the debt; nay, 
and notwithſtanding the covenant, that the mortgagee ſhould 
have the arrears of rent due on the Michaelmas day, that the 
money ſhould be paid in, yet equity would not allow that, 
but they would go towards ſatisfaction oſ the mortgage money, 
ſo if the mortgage were evicted, or were not of value to pay, 
or anſwer the mortgage money, equity would make the mon- 
gagor anſwer the ſurplus, 


Beſides, the very loan of the money created a debt in equi 
and the over- value of the eſtate, (viz.) 52/. per ann. mortgaged 
for 3001. proved it to be ſo beyond all contradiction. 


Mr. Vernan cont, This is a conditional ſale betwixt the 
mortgagor and mortgagec, that the mortgagee ſhould have the 
land, until the mortgagor, or his heirs, ſhould pay the moner; 
but ſtill it was in the election of the mortgagor, whether cc 
he would pay the money, and the mortgagor was no way cont 
pellable to pay it, any more than a pawner is bound to pay the 
money for which the pawn was made, neither will any action 


of debt lie for this money. ; 


I admit, if the mortgage were evicted, or the land not d 


value, the mortgagee might, in equity, recover the hang 
againſt the mortgagor; but that would be becauſe of thc fra 


that the mortgagor would, in ſuch a caſe, be guitty 
2 


an 7 
at 


De Term. S. Michaelis, 1915. 


may be reſembled to the caſe of a father's mortgaging his land 
(a) and dying, whereupon the ſon. enters, though this be a 
debt, and an incumbrance on the ſon's eſtate, when the equity 
of redemption deſcends to him, yet as it was never the ſon's 
debt, the ſon's perſonal eitate ſhall not be applied in exonera- 


tion of ſuch mortgage. 


Lord Chancel/2r aſked, whether there had been any precedent 
in this caſe, and faid, that here diy not appear to be any con- 
tract, either expreſſed, or implied, for the payment of this 
mortgage money; nor was the mortgagor any ways compel- 
lable in his life--1me to pay it; and if fo, why ſhould his ex- 
ecutors? That the exonerating of the real out of the perſonal 
eſtate, was the applying one man's eſtate to the clearing of 
another's ; for which he could ſee no caſon. Sed adjourn, for 
further conſideration. 


It ſeems Sir Thomas Powis (as amicus cur”) informed the 
court, that where portions were charged upon an eſtate, in the 
common manner of ſettlements, the perſonal eſtate had been 
decreed to exonerate the land of theſe portions, tho' there never 
were any covenants for the payment of them; but Mr. Vernon 
denied that he ever knew of any ſuch decree (1). 


+ Afterwards, this caſe coming on again to be argued, 
Lord Chancellor ſeemed to be ſtrongly of opinion, that the 
perſonal eſtate ſhould be applicd in eaſe and exoneration of 
the real eſtate, 


V, For that the father's will had ſaid, that his executors 
ſhould, by his perſonal eflate, pay and levy his debts. 


And if (tho? the will were ſilent) on the teſtator's dying in- 
debted, the perſonal eſtate ought to be applied to pay the debts, 
in eaſe of the real eſtate, a fortiori mult it be fo, when the will 
was expreſs that all the debts ſhall be paid thereout. 
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Hewi v., 
PaiCs. 


(a) Salk. 450. 
& vide poſt. 

Evelyn verſus 
Evelyn, 2 vol. 


Where portions 
are charged on 
land, whether 
the heir ſhall 
compel the 
perſonal eſtate to 
diſcharge it, 


2941 


— 


t Lung 28. OG. 1717. On the equity reſerved after the trial of an iſſus 


that had been directed by the court. 


(1) Et vide contra, Edwards v. Freeman, poſt, 2 vol. 435. 
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2dly, This 300]. mortgage money was a debt, for ſo is a 
money (1) borrowed, indeed it was a debt of a ſpecial nature, 


and for which there was a particular remedy ; the remedy, in 
this caſe of a mortgage, being not by mutuatus at law, or by 
bill in equity, but {till it was a plain remedy, (viz.) by ejed. 
ment to recover the poſſeſſion on default of payment. 


305 


* 


1) The perſonal eſtate of a teitator 
ſhall in all caſes be primarily applied in 
diicharge of his perſonal debt, (or ge- 
neral legacy), unleſs he by expreſs 
words or manife/t intent oa exempt it, 
2 Atk. 625. 3 Atk. 202. Haſleaucod 
v. Poje, poſt. 3 vol. 324. Fren.h v. 
Chichefter, 1 Bro. Parl. Ca. 192. Fe- 
reyes v. Robirt/on, B unb. 302. Walker 
v. Jackſon, 2 Atk. 624. Bridgeman v. 
Dove, 3 Ak. 202, Earl of Inch guin 
v. French, Amb. 32, and 1 Will, 82, 
S. C. Samwell v. Wake, 1 Bro Cha. 
Rep. 144. Duke of Ancajler v. Mayer, 
1 Bro. Cha. Rep. 454. (ye: itmay be ſo 
exempted as in Bampfiell v. Wyndham, 
Pre. Cha. 101. Wa:meright v. Bend- 
loves, 2 Vern. 718, and Amb. 581. 
S. C. Stapleton v. Colville, Ca. temp. 
Talb. 202. # aller v. Jack/on, 2 Atk. 
624. Anderton v. Cooke, and Kyna/ton 
v. Kynaſion, (cited) 1 Bro. Cha. Rep. 
456, 457. Holiday v. Beawman, (cited 
1 Bro. Cha. Rep. 145. MWeibv. fene, 
2 Bro. Cha. Rep 60.). Eve: y loan cre- 
ates a debt from the borrower, whether 
there be a bond, or covenant for pay- 
ment, or not. Cope v. Cope, 2 Salk, 
449. Howell v. Price, ſup. Baſh v. 
H bam, poſt. 2 vol. 455. King v. King, 
poit. 3 vol. 358. So it mall be, al- 
though ſuch per/onal debt be allo ſe- 
cured by mortgage, as in the preſent 
caſe of Hobel. v. Price. Cope v. Cope, 
2 Salk. 449. Pockiey v. Pockley, 1 Vern. 
36. Kin. v. King, pott. 3 vel. 360. 
Galton v. Hine , 2 Atk. 436. Ro- 
binſon v. Gee, 1 Vez. 251. Eul of Bel- 
vellere v Ro: fert, © Bro Parl. Ca. 5 20. 
Philips v. Pils, 2 Bro. Cha. Rep. 
273. So lands ſubject to, or deviſed for, 
payment of debts ſhal! be liable to dii- 


— 
* * =y 


charge ſuch mortgaged lands, either de. 
ſcended, or deviſed. Bartholamew v, 
May, 1 Atk 487, Marchioneſs of 
Trocedale w. Earl of Coyentry, I Bro. Cha. 
Rep 240. Even though the mort. 
gaged lands be deviſed expreſsly a id 
to the incumbrance. Serle v. St. Ely, 
poſt. 2 vol. 366. So lands ce 
ſhall exonerate mortgaged lands deviſes, 
Galton v Hancock, 2 Atk. 424. 80 un- 
incumbered lands and mortgaged lands 
both being ſpecifically deviſed (but ex- 
preſsly ** afier payment of all deu,“ 
ſhall contribute in diſcharge of ſuch 
mortgage. Carter v. Barnarifion, poll. 
505, and 2 Bro. Parl. Ca. 1. But in 
all theſe caſes, the debt being conkider- 
ed as the per/onal debt of the tefater 
_— the charge on the real eſtate 13 
merely collateral. The rule therefore 
is otherwiſe, where the charge is on the 
real eſtate principally, altho' there be 2 
collateral perſonal ſecurity. Counteſs of 
Coventry v. Earl Coventry, polt. 2 vol. 
222. Edwards v. Freeman, poſt. 2 vol. 
437. Vi ſen v. Earl of Darlington, pol. 
2 vol. 664. note. Ward v. Lord Dudit), 
2 Bro. Cha. Rep, 316. Or where the 
debt (although perſonal in its creation) 
was contracted originally by another, 
Cepe v. Cote, 2 Salk. 449. Bag r. 
Oughton, poſt. 347. Leman v. Maur. 
ham, 1 Vez. 5 1. Robinſon v. Gee, Mes. 
251. Parjons v. Freeman, Amb. 15+ 
Lacam v. Mertins, 1 Vez. 312. % 
kyns v. Bayntun, poſt, 2 vol. 664. nete. 
Lawfen v. Hudſon, 1 Bro. Cha. Rep. 
58. Shafto v. Shafto, poſt. 2 vol. 694 
note. Baſſet v. Percival, ibid. Earl ci 
Janterviile v. Fawcet, 2 Bro. Cha. Rep. 
57. TI weddell v. Tuuedaell, 2 Bro. C. 


Nep. 70¹ 152. Billing bar v. Walter, 
2 Bro- 
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z h, If in this caſe the mortgagee. had been in poſſeſſion, it — v. 
gould not have made it leſs a debt, ſince the creditor would ; 


thereby have had his remedy in his own hands. 


4%, It was ſuch a debt, as the mortgagor took great care 
that he, his heirs or aſſigns might at any time be at liberty to 


pay off. 


5thly, The running on of intereſt, and its carrying intereſt, 1 295 1 
was a proof of its being a debt, and the proviſo ſaying, that 
if the mortgagor his heirs or aſſigns ſhould pay the 300/. and 
the 'rent or arrear of rent, & c. in this caſe by the word frent] 
was to be underſtood the intereſt or profit of the money, and 
what the money yielded. | 


Lafily, He ſaid, from hence it plainly appeared to be a debt, 
viz, that in caſe a mortgagee died, and the mortgagor came 
to redeem, he ſhould pay the money to the executor, and not 
tothe heir of the mortgagee, tho' it was a mortgage in fee, it 
being money ſecured by, and due upon, land, 


Wherefore, upon the whole, his Lordſhip thought it a ſtrong 
caſe in favour of the heir, and decreed accordingly. 


” „ I" 


ka Ne: * 6 


— — 


2 Bro. Cha. Rep. 604. — With reſpect charge of debts. Galton v. Hancock, 2 
to the priority of application of real aſ- Ark. 424. Powis v. Corbet, 3 Atk. 
ſets (when the perſonal eſtate is either 566. MWride v. Clarke, 2 Bro. Cha. 
exempt or exhauſted), it ſeems that 1, Rep. 261. note. Davies v. Topp, 2 
the real eſtate cr deviſed for pay- Bro. Cha. Rep. 259. note. Denne v. 
ment of debts ſhall be applied, zdly, (to Lewis, 2 Bro. Cha. Rep. 257. — As to 
the extent of the ſpecialty debts) the marſhalling aſſets, vide C/;/ten v. Burt, 
real eſtate deſcended, 3d!y, the real eſtate poſt, 678. 

ſpecifically deviſed, ſuhject to a general 
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— 


Caſe 73. Waring ver/us Danvers, 


Fas 


= == o _— == =,* 

_ * 2 — 
rr 
—— Dew —— — 


At the Rolls. T HE plaintiff was a ſimple- contract creditor of J. . 
Euccate, in the teſtator, for 40/. for goods ſold and delivered, and 


uity, as Wella 
at law, may 7 filed his original againſt the defendant the executor, in order 
— = Avon do recover his debt; and there being ſeveral other ſimple. 
—_— contract creditors, they offered the plaintiff to come in for 
brought by «as his proportion of his debt with the other ſimple-contrat cre. 
— 2 — ditors; but the plaintiff, having firſt filed his original, in. 
to another. (1) ſiſted upon being paid his whole debt, in preference to the 

reſt, 


5 —_, = 3 
23 N <> 
2 — * a #5 * wa 


4.4 
=_ 
ty 


* * 
n 


Upon which, the executor and the other ſimple-contrad 
creditors entered into articles, agreeing, that firſt the execu- 
9 tor ſhould be paid his debts, and in the next place, that all 
[ 296 J the other ſimple- contract creditors ſhould equally ſhare the 
aſſets betwixt them, excluſive of the plaintiff; and in order 
to bar the plaintiff at law, the executor gave judgment in the 
ſeveral quantum meruits brought by the other ſimple-contraQ 
creditors, for the ſeveral ſums of money which were laid a 
the damages in the declarations, without aſcertaining the da 
mages by writ of enquiry ; but care was taken, that thoſe 
damages laid in the ſeveral declarations ſhould not exceed the 

real debt. 


And on a bill brought by the ſimple- contract creditor, who 
was thus excluded by the articles between the defendant the 
executor, and the other creditors ; and all this matter being 
diſcloſed by the anſwer. 


IJ, It was agreed, that both in law, and equity, an en- 
ecutor might retain for his whole debt when in <qual degree. 


Next it was inſiſted upon by Mr. Vernon, that as an executor 
might prefer himſelf, ſo might he prefer any other creditor in 
equal degree, 


It was true, after the commencement of an action, an ex- 
ecutor could not pay another creditor, before ſuch other 


3 — 
4 


(1) So Morrice v. Bin of England, Ca. temp. Talb. 225. WIS 
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creditor had recovered judgment ; but ſtill the executor was Jaume 
at liberty to conſeſs ſuch judgment as he had done here, and 

he might do it in ſuch manner as here was done, viz. by con- 

ſeſſing judgment for the damages laid in the declaration; and 

if this was for more than the juſt debt, the plaintiff at law 

might reply, that ſuch judgment was not pro vero & juflo debitoz 

that in the Lord Orford's caſe (i) in the Houſe of Lords, upon 

an appeal from a decree in Chancery, it was adjudged, that an 

executor, in caſe of legal aſſets, might give judgment to any [ 297 1 
one creditor, in preference to another; and that tho? in the 

caſe of Joſeph and Mott (a) it was decreed, that an executor, (%) pree. in 
pending an action at law, or bill in equity, could not confeſs a Chan. 79. 
judgment to another, yet that cafe was cited in this of Lord 

Orford's in the Houſe of Lords, but did not prevail, and that 


Lord Orford's cafe had ſettled this point. 


That, befides the authority above mentioned, the reaſon of 
the thing was very ſtrong, viz. that wherever a creditor could 
gain an advantage at law, equity ſhould not deprive him of it; 
for all creditors had but an equal equity, and therefore where 
one of them had got an advantage at law, he ought to keep it, 
Vigilantibus jura ſubveniunt, 

Cur, If the plaintiff deſires it, I will ſend i to the Maſter 
to ſee, whether the judgments confeſſed to the other creditors 
be for more than their real debts ; but in this caſe, the plaintiff 
not thinking it worth his while, the court diſmiiled the bill 
without coſts, it being ſo hard a caſe z but afterwards, on con- 
ſideration, the Maſter of the Rolls gave coſts, and the decree, 
on appeal, was athrmed by the Lord Chancellor. 


_—_— 
— 


(1) Darfton v. Earl of Orford, Pre. Cha, 188, and poſt. 3 vol. 401. note F. 


— — 


* 


Rawlins ver/us Powel. Caſe 74. 
And B. had been fellow apprentices, and A. had a great 42 * 2 
438. ol. 29 


friendſhip for B. to whom he owed, upon an open ac- 491 pl. 2. 
Executor has a 


count, monies computed to be upwards of 3oo/. and being legacy, and no 
a bachelor, but having brothers and ſiſters, made his will, KY apr 
3 . . t 0 

giving a legacy of 5300 J. to B. and alſo legacies to his brothers — an 2 
. ; biil brought by 
tne next of kin for 2 diſtribution, the executor anſwers, and waives the benefit of the ſurplus by 
millake of the law in that point; denied to amend his anſwer, tho” he proved the teſtator ivtended 
ke Gould bare the (urplus. 


and 
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R . and ſiſters, and appointed B. executor, without expreſsly dif. 
ven. poſing, by his will, of the ſurplus of his perſonal eſtate ; ſoon 
after which he died. . 


The brothers and ſiſters, as next of kin to the teſtator, 
brought a bill againſt B. the executor, alledging, that he wa, 
but a truſtee, as to the ſurplus of the perſonal eſtate, there 
being no diſpoſition of it, aud he having an expreſs legacy, 
Alſo inſiſting, that the legacy of 5004. ſhould be deemed a fi. 
tisfaction of the debt which A. owed to B. 


The executor put in an anſwer, by which he admitted in. 
felf accountable for the ſurplus, but inſiſted that he ought to hare 
the kegacy, beyond his debt. 


But afterwards, underſtanding, that ſome reſolutions ſubſe- 
— Vide nate quent to the caſe of Fofler and Munt (viz.) in the (a) Duchet 
* of Beanfort's calc, and that of Bal} and Smith, had allowed, Unt 
tho' there was an expreſs legacy given to the executor, and no 
deviſe of the ſurplus to him, yet the executor ſhould, on the 
particular circumſtances of the cafe, have fuch ſurplus he 
prayed, that he might amend his anſwer ; but was denied by 
ur Job (5) the Maſter of the Rolls. 


Artvos. 

And on hong the eauſe, his Honor decreed (1) the fe. 
gacy to the executor over and beyond the debt, but ordered 
that, having waives the furplns by his anſwer, he ſhould a 
count for it to the next of kin, tho* there was ſtrong prot, 
that the teſtator intended the ſurplus to the executor, and bad 
directed the ſcrivener to inſert in his will a bequeſt thereof to 
him; but that the fcrivener ſaid this was unneceffary, for that 
the executor would take this ſurplus of courſe (2). 


1 299 J From this decree the plaintiffs appealed to the Lord Chary'- 
hr Cneper, where it was urged for the appellants, that this l- 
— gacy muſt go in ſatit faction of he debt; that every one mult 
faction ofa be juſt before he is bountiful; and that it had been decreed, 
props. where a father was bound to give a portion with his child, 
and afterwards by his wilt gave à legacy to ſuch child, of 3 - 


(2) Reg. Lib. B. 1715. fo. 63. caſe cited ante g. 176. Ra. v. Cart 
(2) As to the effect of parol evidence ½, poſt a vol. 158. 
in thee caſes, vide Lady Gainſo0 eugh”s 
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great, or greater value, than the portion, this ſhould be (even 
in the caſe of a child) a ſatisfaction of the portion (1); and 
they cited the maxim in the civil law, debitor non preſumitur 


donares 


Lord Chancellor, The nature and circumſtances of this debt 
are material; for if it was upon an open and running account, 
hetwixt the teſtator and his executor, (as is inſiſted by ſome 
of the counſel) ſo that it might not be known to the teſtator, 
whether he did owe any money to the executor, or not; then 
the teſtator could not intend the legacy to be in ſatisfaction of 
a debt, which he did not know that he owed, any more, than 
a legacy can be a ſatisfaction of a debt contracted (a) after the 
making of the will ; and this caſe differs much from that of a 
bequeſt from a parent to a child, of a legacy which was as 
great, or greater, than the portion which the father was bound 
to give ſuch child : for, in that caſe, the intent of ſecuring 
the portion was only that the child might be provided for by 
the parent; which end was anſwered by the parent's giving 
an adequate, or greater legacy to the child by his will ; and 
then ſuch legacy might be taken to be in exoneration of the 
land, which (probably) was before charged with it. But let 
it go to the Mafter to ſtate how this debt did ariſe, with all the 


circumſtances of it. : 


With regard to the other point of the ſurplus, his Lordſhip 
ſaid, upon the plaintiff's petitioning to re-hear, the cauſe was 
open as to the whole, and every part of it with reſpect to the 
defendant z while, in relation to the plaintiffs, it was only 
open as to thoſe parts of it complained of in the petition; that 
it would do very well, if this point concerning the ſurplus were 
once ſettled, and certain, either way; yet in this caſe, where 
the defendant himſelf had, by his anſwer, waived any title to 
the ſyrplus, he would not, againſt his own conceſſion, decree 


it for him. (2) 


But in Eaſter term 1718. this cauſe coming on upon the 
Maſter's ſpecial report, Lord Chanecllor Parker ſaid, he could 
not but incline to help the defendant, who by miſtake,* or 
ruſadvice only of his counſel, was in a way of loſing his right. 
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RawLings . 
Pour. 


Legacy, not 
taken in ſatize 
fact on of a debt 
upon an open 
account, where 
it was uncertain 
on which fide 
the balance was, 


(a) Salk. $08. 
& poſt, Chan- 
cey's caſe, 408. 


[300] 


(1) Vide Copley v. Cooley, ante 147. 
(3) As to the effect of a conceſlion Alk. 593. Amb. 65. 


— — 


by an anſwer, vide Pearce v. Grove, 3 
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Ravi v. Thereſore, if the plaintiffs would bind the defendant by lis 


FowzsL. 


anſwer, from taking the ſurplus as executor, they ought to 
take it upon the terms in the anſwer, (viz.) the executor 
waives the ſurplus, but infiſts on his debt and legacy; ang 
conſequently decreed that the defendant, in this caſe, ſhould 
have both his debt and legacy; even tho' the legacy appear. 
ed, by the Maſter's report, to be much greater than the 
debt. (1) 


— — — 
Was G06 4.46 of 


— 


(1) Reg. Lib. B. 1717. fo. 504. Et vide Matthews v. Matthews, 2 Vez. 6z;. 


Caſe 75. 


In ſome ſpecial 
caſes the anſwer 
of one defendant 
may be read 
againſt the 
eber. 


{ 301 J 


Caſe 76. 


JInjunAion upon 
an attachment 
or dedimus, &c, 
does not ſtay 
proceedings in 
the ſpiritual 
court, without 
ſpecial order. 


Anonymus. 
EGULA RLY, the anſwer of 'one defendant fhall not 


be made uſe of as evidence againſt another defendant; 
but one defendant ſaying by his anſwer, that he was much in 
years, and could not remember the matter charged in the bil, 
but that F. S. was his attorney, and tranſacted this matter, 
and J. S. the attorney being made a defendant, and giving an 
account of the matter : 


Here, upon a motion for an injunction, Lord Cuper ſaid, 
theſe words in the firſt defendant's anſwer amounted to a 
referring to the co-deſendant's anſwer, and for that reaſon the 
attorney's anſwer ought to be read, and accordingly was real 


againſt the firſt defendant. 


Anonymus 0 


N injunction upon an attachment, or a dedimus, or upon 

the defendant's praying time, does not extend to ſtay 
proceedings in the ſpiritual court, as it does to ſtay proceedings 
at law; ſo that whenever proceedings in the ſpiritual court are 
to be ſtayed, it is to be moved ſpecially. Quere, whether the 
ſame rule does not hold with regard to proceedings in the cout 


of admiralty. 


D FE 


Term. S. Hillarn, 1715. 


Cook verſus Oakley & ab. 


(GE BERT Cook, one of the five children of Benjamin 

Cal, went beyond ſea in his father's life; after which, 
his ſather, being poſſeſſed of a conſiderable leaſchold eſtate, 
deviſed two thirds of his ſaid eſtate to his five children equally, 
and one third to his wife, and died ; then the wife died, hav- 


ing deviſed her third to her children equally. 


of a conſiderable leaſehold eſtate by the death of his father, which he did not kno 


L 302 J 


Caſe 77. 


Sir Joun 
T. zvor 
Matter of the 

Rolls. 


2 Eq. Ca, Ab. 
323. pl. 19. 
418. pl. 37» 
One being on 
ſhipboard, and 
intitled to part 
w he had a right 


to, makes bis will at ſea, and deviſed to his mother (if living) his rings, and makes A. his executor, 
and deviſes to A. his red box, and all things not before bequeathed , this ſhall not paſs the leaſehold 
interett, or what the teſtator did not know he was intitled to, but thall be reſtrained to things 


cy uſdem generis. 


Afterwards Gillert the ſon, having been beyond ſea many 
years, and being on ſhip-board, made his will, and gave to 


his mother (if alive) his gold rings, buttons, and cheſt of 


cloaths, and to his loving friend, the defendant Francis Goflin, 
(who was on board with him) his red box, arrack, aud all 
things not before bequeathed ; and made him ſole executor. 


It appeared in the cauſe, (and indeed by Gz/bert”s will,) 
that he did not know that his mother was actually dead, and 
conſequently could not know what eſtate was given him by his 
mother; and tho' he knew his father was dead, yet he was not 
informed what will his father had made, or what his father had 
left, or whether he was intitled to any part of his eſtate. 


And it was inſiſted on behalf of the teſtator's brothers and 
ſuters, that here being an expreſs legacy given to the execu- 
tor, (vi2.) the teſtator's red box and arrack, it could not be 
preſumed, but that if the teſtator had alſo intended to give 
him his ſhare in the leaſehold premiſſes, he would have men- 
tioned them; and if he did not know he had any ſuch ſhare in 
the leaſehold eſtate, then it was plain he could not intend to 


diſpoſe of it; and the deviſe of all things not before bequeathed, 
could 
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Cook v. could not be intended 
Gary. 


to paſs the leaſehold intereſt, or real 


chattels, but mere perſonal things only ; ſuch as were on 


board the ſhip, or things eju/dem generis with thoſe aboye. 


mentioned (1) ; that it 


was to be intended he did not know 


that he was entitled to any part of this leaſchold eſtate of his 
father, in regard, he would (in all probability) have given ſome 
ſhare thereof to his mother, to whom he gave, and for whom 
he ſeemed to have deſigned, the moſt valuable part of his ſub- 
ſtance ; for he gave to her his rings, buttons, and cheſt of 
cloaths. It was alſo conſiderable, that Geflin, was a mere 
ſtranger ; and on the other hand, the teſtator had ſo near re- 
lations as brothers and ſiſters, and that the will had been made 


on ſhip-board, 


The Maſter of the Rolls decreed, (2) that Gin the exe. 


cutor, ſhould be but a truitee, as to the ſurplus, for the teſta- 


tor's brothers and ſiſters 


3 but that with reſpect to the buttons, 


4 304 J rings, &c. given to the mother, they were lapſed legacies, by 
reaſon of the mother's dying in the teitator's life-time, and 
ſhould therefore fall to the executor, (3) 


marriage, and he remembered to have 
having children, L 


conſtrued a re- à Will, and appointed J. 


Alſo upon this occaſion his Honor mentioned a þ cafe, that 


been adjudged, where a man made 
S. (who was no relation,) his execu- 


vocation of® tor; afterwards he went beyond ſea, where he became go- 


will (4). 


vernor 


ww" 


jp" 
— 
—_ 


(i) Vide Trafford v. Berridge, 1 Eq. 
Ca. Ab. 201. pl. 14 Timewell v. 
Perkins, 2 Atk. 103. Cornforth v. 
Boon, 2 Vez. 279. 

(2) Reg. Lib. A. 1y15. fo. 191. 
(3) Not as executor, but as legatee 
of a particular reſidue (viz. of what 
the teſtator had on board the ſhip) 
which legacy excluded him from the 
general reſidue, vide Petit v. Smith, 
ante, 7. 

(4) Parſons v. Lance, Amb. 557. 
Wellington v. Wellington, 4. Burr. 2165, 
Jaciſen V Hurlock, Amb. 487. Chrij- 
zopher v. Chriflepher, 4 Burr. 2171. 


S/ragg v. Stone, Amb. 721. Brad; v. 
C.bitt, Doug. 30. (where many other 
caſes are cited), from which it appears 
that zo change in the ſituation of a teſ- 
tator can amount to more than a pre- 
ſumpti ve revocation of a deviſe of /aur, 
and conſequently that evidence is ad- 
miſſible to rebut ſuch preſumption : 
That a diſpoſition of the ue eſtate 
will be pre/amptively revoked by a ſub- 
ſequent marriage and birth of a child; 
Sed queere, Whether either of thoſe 
cireumſtances iin, &, or only a parti 
dit; ofition of the real property will 
raile the preſumption. 


+ This caſe appears, in another part of our author's reports, to have been that 
of Zyre verſus Eyre, which the Matter of the Rolls (Sir John Trewor) ſaid was 


reported to him by Treby C. J. and ſome eminent civilians, See allo the * 
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yeraor of one of the plantations, and ſent over for an Exg Coon w. 
b . * OAK TR. 

woman of his acquaintance, whom he married and had chil- 

dren by, and died without any actual revocation of his will; 

yet it was determined, that this total alteration of the teſta- 


tor's circumſtances, was an implied revocation of the wills 
and in affirmance of this, Sir 7e/eph Feky!l cited this caſe from 


the civil law, pater credens filium ſuum eſſe mortuum alterum in- 
ſituit beredem; filio domi vedeunte, tujus in;flitutisns vis off (a) ( Vite Ce. 
9 


e Oratore, 


aulls. Cantab. Ed. 
; pag. 69. 
toz. & Dig. L. uit. de Heres. loft. 


Dyoſe verſus Dyoſe. C 305 N 


R. Dyſt of Gray's Inn had a wife and three ſons ; his 28 


real eſtate was ſmall, but he had a perſonal eſtate Coweee. 


amounting to near 20000 J. and by his will (inter a”) gave 2 Eq. Ca. Av. 
' 3000/. a- piece to his two younger ſons, (1) and the ſurplus peu _ 


to his eldeſt ſon, and made his wife executrix and guardian to gatee, — de- 
bis children, who were then all infants, and ſhortly after died. — Parhen 
in peri paſſu 
with the other legatees, by reaſon of the ſpecigl circumſtances of the cage. 


On his death, it appeared that the bulk of his perſonal eſtate 
conſiſted of few items, wiz in Faft-India ſtock, bank-ſtock, 
and monies in the government funds. 


Aſterwards the wife married one Lyndall, who converted 
great part of Mr, Dyo's perſonal eſtate, and went beyond ſea 


A— 
* 


— — 


of Lug verſus Lug. Salk. 592. where a will of perſonal eſtate was preſumed to 
berevoked by alteration ot circumitances. But more particularly the cafe of 
Brows verſus Thomp/on, heard at the Rolls 8 Dec. 1701. where Sir Jobæ Lever 
held, that a ſabſequent marriage, and having children, was a revocation of a will 
of land, and diimiſſed the bill of the legatees claiming {egacies charged on che 
eltate by ſuch will. I find indeed in the regiſter's book, that Lord Keeper 
Wrigtt, in the Js y following, ceverſed the order of diſmiltion, and decreed the 
paymenc of the legacies ; but in the Abridgment of Caſes in Equity, page 313. ic 
15 (aid, that it was on the particular cireumitances of that caſe ; and that my 
Lord Keeper allowed the Statute of Frauds and Perjuries did not extead t an 
wnplicd revocation. 


(t) And he gave to his wife Hannah ©* younger children, his eldeſt fon 
— a particular eſtate to encou- Hiilinm being ſuffi tently at heraui 
= rage a farther proviſion, which he ** provided for by bis jaid will, and le- 

Gdeignel the Gould make for bis in; made r:/iloar,y legatee ere pat. 

3 
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. and the two younger ſons bringing their bill in this court foe 
their 3000 J. legacy, it was urged that it would be hard on 
the eldeſt ſon, to whom the father intended to be moſt boun. 
tiful, if he muſt be poſtponed to his two younger brothers, by 
their being firſt paid their legacies of 3oco I. a-piece with in- 
tereſt, before the eldeſt ſon ſhould come in for any thing, 


Lord Chancellor : Let the Maſter take an account of what 
was the clear perſonal eſtate of the teſtator Hy at his death; 
and this perſonal eſtate lying in a narrow view, and conſiſting 


chiefly but of few items : 


His Lordſhip was of opinion, that the teſtator Dy, muſt, 
at the' making of his will, know what his ſurplus would 
amount. unto, after his debts and legacies paid; and that he 
meant this ſurplus as a legacy to his eldeſt ſon : wherefore the 
Court (1) declared, it qpght to be looked upon as ſuch and 
directed, that the Maſter ſhould compute intereſt, as well for 
what was the ſurplus of the teſtator's perſonal eſtate at bi; 
= death, for the eldeſt ſon, as for the two legacies of 30001, 

a- piece to the two younger ſons ; and if any of the three ſons 
had received any part of the perſonal eſtate of the father, the 
other two were, in the firſt place to receive as much, ſo as to 
put them all upon an equal footing z and afterwards all the 
three ſons were to receive pari paſſiz, in reſpect of the value of 
the ſurplus given to the eldeſt ſon, which was to be taken asa 
legacy, and in regard to the legacies of 3000 J. each to the two 
younger ſons. (2) | 
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(1) Reg. Lib. A. 1715. fo. 335, 
This declaration and the reaſons for it, 
make part of the decree, which then 
proceeds to give the directions ſtated 
above; with the addition, that the de- 
ficiency of the remaining perſonal 
eſtate of the teſtator to ſatisfy the ſaid 
legacies, and ſuch ſurplus as ſhould be 
found to have been due at the time of 
the death of the teſtator with ſuch in- 
tereſt as aforeſaid, ſhould be made geed 
by the defendant Hannah Lyndon the 
executrix to her ſaid children, Henry, 
Thomas, and Willicm, together with 


_ their colts of the ſuit, 


(2) Sed wide Fonnereau v. Ponte, 
1 Bro. Cha. Rep. 47%, in which Lord 
7 harlow expreſſes his diſapprobation 
of the preſent caſe.—In Humphrey. 
Humphreys, in Lincoln's-Inn-Hall, 20 
July, 1789, the tellator being poſſeſſed 
of 5000 J. three per cent. bank at 
nuities, by his will gave to his nieces 
A. and B. all the ſtock which I hae 
in the three per cents. Jeg a5! 
«© 5000/7. except 5oo J. which 1 g,, 
«« C.“ Teſlator atterward ſold ꝛcco / 
part of the 5000 J. The que ſtion 5 
whether C. ſhould abate in proporum 
with A. and B.; and Dyo/e v. 2 


— * * —_— 
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Attorney General verſus Mayor of Coventry. 
7 H E Earl of Aylesford was entitled in ſee- ſimple to a fee- 


farm-rent of 50 J. per annum, reſerved to the Crown 
upon the grant of King Edw. 1. of divers franchiſes to the 
Corporation of Coventry, which rent being amongſt others, 
ſold by the Crown by virtue of the ſtatute of 22 Car. 2. cap. 
6. (for the advancing of the ſale of fee-farm-rents,) became 
veſted in the ſaid Earl; and by the words of the above men- 
toned ſtatute, as full a remedy is given to the King's paten- 
tees, their heirs and aſſigns, as the King himſelf had, except- 
ing an extent. 


So that the Ear! of Aylesfrd (among other privileges) might 
undoubtedly have diſtrained for this fee-farm-rent upon any 
«her of the lands belonging to the CorpSration of Coventry; 
but the lands of that Corporation being under ſequeſtration, 
for the non-payment of a ſum of money decreed to belong to 
Sir Thomas White's charity, this made the difficulty. 


And the Lord Chancellor, having called to his aſſiſtance the 
Chief Tuſtices Parker and Xing, held, 


Firſt, That the King might reſerve a rent out of a franchiſe, 
or matter incorporeal, as well as out of lands, and might diſ- 
train on any other lands of the tenant for it. 


306 


Caſe 79. 


Lord Chancellor 
Cow. 


2 Vern. 713. 
Grantee of ſee- 
farm-rerts has 
the ſame power 
of ditrefs as the 
king had; and 
ſo may diſtrain 
on other land of 
the tenant, tho“ 
not ſubjed to 
the tent. 
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The king may 
reſerve rent out 
of things incor- 
poreal, aud may 
diſtiain for this 
rent on any 


other lands of the tenant; but not on ſuch other lands of the tenant as are let out by tenant, or 


extended, It he may diitrain on other lands of the tennnt under ſequeſtration. 


1 


cited as an authority to ſhew that C. 
faould abate. But Lord Chancellor 
held, that C. "ſhould have the whole 
5207, ; and with reſpect to. Dyeſe v. 
Haß, his Lordſhip obſerved, that ac- 
cording to the report of that caſe, the 
queſtion was, whether the reſiduary le- 
gatee ſhould ſuffer excluſively by the 
oaſftovit ef the executor, and not whe- 
ner he ſhould loſe his legacy by the de- 


* 


en Ot aſſets at the death of the tel- 
tatot ; for the inquiry in that caſe was, 
hut perſonal eſtate the teſtator had 
at 2 * of making his ill, but what 
Cl, 


2 


eſtate he had at hit death; fo that ac- 
cording to that caſe the Court had it 
not in contemplation to afford the re- 
ſiduary legatee relief, in caſe the teſta- 
tor himſelf had ſpent the reſidue in his 
lite- time. And his lordſhip added, that 
he ſhould find great difficulty in decid- 
ing, that a reſiduary legatee ſhould in 
any caſe be ſuffered to abate with other 
legatees; for tho' this, conſtruction 
might occationally meet the teſtator*s in- 
tention, yet it would in molt caſes lead 
to great contulion and embarraiſment. 


Secorulyy 


* re 
2 r : Pre, EI he. 
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Sequeſtration is 
favoured as an 
execution and 
fruit of a long 
ſuit, 
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Secondly, That tho? by virtue of the ſaid ſtatute of Cay, 2. 
the grantee of a fee-farm-rent had the like remedy, by way of 
diſtreſs, as the King himſelf had; yet that ſuch other lands 
muſt be in the actual poſſeſſion of the tenant : for if the te. 
nant ſhould have made any leaſe for years, or at will only, the 
goods or chattels of ſuch an under-lefſee were not diſtrainable 


even by the King, and conſequently not by his grantee, 


Thirdly, That as any leaſe made by the King's tenant, of 
the lands not held of the King, would prevent even the King 
diſtreſs : ſo if there were an extent upon an elegit of ſuch other 
lands, the goods or chattels upon the premiſſes ſo extended, 
would not be liable; for this was a greater eſtate than an 


cſtate at will, 

But it was aid, a ſequeſtration (1) was only in nature of 1 
leruri at common law, and that the party ſequeſtering had no 
jus ad rem, vel in re, the legal eſtate of the premiſſes remaining, 
in every reſpect, as before; and that it would be an extreme 
hardſhip, if ſuch proceſs of ſequeſtration ſhould be allowed to 
be made uſe of, to hinder a plain precedent right of another, 


On the other ſide it was argued, that ſince a ſequeſtration 
was the execution and life of a Court of Equity, and was tie 
fruit of a long ſuit, ſo for that reaſon, it ought to be favourcd. 
However, the matter ended in this: the Lord Chancellor heli, 
he could not (as was prayed) order the ſequeſtrators to par tt 
arrears of the fee-farm-rent out of the money or rent ſcquc- 
tred ; in regard the Earl of Aylegford, the claimant thereof, hal 
no decree, or bill for the ſame ; nor was there any contem?t 
on which the Court could ground a ſcqueſtration, as to fe 
{aid Earl, in reſpect to his fee-farm-rent, ſo as to let him hart 
the benefit of this ſequeſtration z and ſhould the ſequettrator 
be ordered to pay him the arrears of the fecsfarm-rent, ti 
would be to put the Earl in a better condition, than he wow! 
have been in, had there been no ſequeſtration. 


Wherefore the Court ordered that the Earl of 4" 
ſhould be at liberty to diſtrain for his rent at law, without * 
— 


n 
H 
Sg N * a 3 
— — nd - _— 


— 8 4 ung „ 
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(1) As to the nature and operation v. Breu:hton, 1 Vez. 180. 2 
of a ſequeſtration, vide Bligh v. Earl V, Crommit, Bunb. 272. 


of Daraley, poit. 2 vol. 622. I haram | 1 
; 3 Cuily 
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cutring any contempt in equity; and that no leaſe or eſtate 2 


derived under the ſequeſtrators, ſhould be made uſe of in evi- covsxrar., 
dence againſt the claimant of the fee-farm-rent to prevent the - 


diſtreſs. (1). 


Afterwards C. J. Parker informed me, that he thought it 
might have been proper to have determined, that the ſequeſ- 
tration was as the hand of the Court upon the eſtate, and 
where a right to a fee-farm-rent appeared to be prior and in- 
diſputable, the Court might reaſonably enough have ordered 
payment; elſe the Earl, for ought appeared, would be in a 
worſe condition, than if there had been no ſequeſtration ; for r 309 J 
till the ſequeſtration, the corporation paid the fee-farm-rent vo- 
luntarily, and now they were diſabled purely by the ſequeſtra- 
tion, and putting the Earl to diſtrain, was putting the charge 
of this ſuit upon the eſtate z whereas nothing appeared to the 

_ contrary, but that the corporation was ſenſible of the Earl's 
right to the rent, and deſired it might be paid. 


As to the King's power of diſtreſs on any lands of the te- 
nant, tho” not held of the King, 5 G. 4, 56. 1 Rel. Abr. 670: 
2 Rol. Abr. 159. 2 Inſti 122. 4 Inft. 119. Lane 39. were 
cited, 


— 


(1) Any perſon making claim to with or without coſts, according to the 
the property ſequeſtered, ſhall be ex- circumſtances of the caſe, Gilb. Fo- 
amined upon interrogatories pro inte- rum Romanum, 80. 1 Harri/on's 
refſe ſo, and if he ſhall appear to have Prack. 310. Wharam v. Broughtong 
title- paramount to the ſequeſtration, 1 Vez. 180. 
it hall be diſcharged as againſt him, 
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Caſe 80. Twiſleton ver/us Griffith. 
2 Eq. Ca. Ab. N a bill brought to ſet aſide a ſale of a reverſion, the caſe 
127 Io _ appeared to be, that the plaintiff's father was tenant for 


1 life, remainder to the plaintiff in tail, remainder over to a 
eath is a re- : 

mainder man third perfon, 

in tail, (-1s this | 

remainder at an under rate; Court ſet aſide the conveyance (t). 
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That the plaintiff the ſon, having married a wife with s 
ſmall portion, thereby incurred his father's diſpleaſure ; but 
upon the wife's father advancing 500 J. for her portion, the 
facher made a proportionable ſettlement, and received the ſon 


and his wife into his houſe, 
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Afterwards, the defendant, having been an attorney, (tho' 
he had left off practiſing for a conſiderable time, yet) took 
upon him to adviſe and direct the plaintiff in every thing, and 
profeſſed great friendſhip for him; and after his father was 
reconciled to him, and when the plaintiff, being in debt, was 
deſirous to fell this reverſion to his father, who propoſcd 

I 311 J giving him 1000 J. for the ſame, the defendant by letter di- 
ſuaded him from it, declaring that this was no valuable con- 


ſideration. 


of * r Þ 
En 


But in about a year afterwards, when the plaintiff's father 
was ancient and ſickly, and a very declining life, the defendant 
himſelf brought tliis reverſion of the plaintiff for 1050 l. when 


— — —ͤ - — — 


— — 


(1) So Berney v. Pitt, 2 Vern. 14. Jauſen, 1 Atk. 342. 350. and 2 Ver. 
K noit v. Hill, 2 Vern. 27. Wiſemanv. 144. 155. S. C. Barnardiſlon v. Lin- 
Beake, 2 vera. 121. Cole v. Gibbons, good, 2 Atk. 133. Gwynue v. Heats", 
elt. 3 vol. 290. Ear! of Che erfield v. 1 Bro, Cha. Rep. 1. 
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the eſtate was worth 15o/. per annum; and the plaintiff at 
this time was thirty-four years of age, and had a child about 
ten years old, who was inheritable to the intail ; and the 
plaintiff levied a fine of this reverſion to the defendant. 


In about two years time the plaintiff's father died, and upon 
the plaintiff's bill to ſet aſide this conveyance, he, in order to 
gain an in ju ion, by the direction of the Court, u Tered a com- 
mon recovery, and declared the uſes of it to the two ſenior ſix 
clerks, ſubject to the order of the Court, 


And now it was argued for the defendant, that here was no 
fraud in obtaining this conveyance that the deſerdant ran a 
hazard of loſing his 1050 J. in caſe the plaintiff had died with- 
out ifſue, in the father's life-time ; and it appeared, that the 
plaintiff himſelf bought a commiſſiou to go into the army; and 
the child, being about ten years oid, was ſubject to many diſ- 
eaſes, that might take him off, as the ſmall pox, Cc. and as 
the defendant ran the hazard, ſo he ought to have the benefit 
thereof; that if ſuch a tranſaction as this, were liable to be 
imp-ached afterwards in a court of equity, it wouid be almoſt 
impraQtcable for an heir ever to tell a reverſion 3 and that a 
purchaſe, if fairly made, was not to be ſet aſide mon ſor its 
having turned out a good bargain, 


But Lord Chancellor decrced relief upon payment of princi- 
pal and intereſt, and full colts; grounding his opinion, chieſty, 
upon the caſe of (a) Perney and Pitt; where the plaintift's 
father was tenant for life of a conſiderable eſtate, remainder 
in tail to the plaintiſſ, remainder over; and the defendant lent 
the plaintiſ the two ſeveral ſums of 1000 J. and 1000/7. upon 

which the plaintiff Berney gave two judgments of 5000 J. 
a- piece deſeaſanced each of them to pay 2500 J. in caſe the 
plaintiff ſhould ſurvive his ſather, and to pay intereſt for the 
fame, in caſe he ſhould marry in the life of his father ; but if 
he ſhould dic in the life of his father, then the mince! was 
to be loſt, 


This cauſe was firſt heard by (3) Lord Nottingham, who de- 
nied relief: and aſter that the then plaintiff had been con- 
ſtrained to pay the money, (.) 5290 J. upon the decree z 
jet upon the (c) re-hearing before the Lord Fegereys, his 
2 Lordſhip 


311 


Tw1iStnToON 
. G11. 
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(a) 2 Vern. 14. 
One lent an 
heir 1c001, to 
pay 25001, if he 
ſurvived his fa- 
ther, elſe no- 
thing, equity 
relieved. 


(5) 33 Car. 2+ 


(c) III. 2 Jac.2. 
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Twnrzron Lordſhip did relieve ; declaring, that theſe bargains were cor- 
POET eats rupt and fraudulent, and tended to the deſtruction of heirs 
ſent to town for their education, and to the utter ruin of fa. 
milies; and that the relief of the court ought to be extended 
to meet with ſuch corrupt bargains and unconſcionable prac. 
tices. 


Accordingly Lord Gowper ſaid, this alſo wag the caſe of an 
heir, and who was the leſs upon his guard with the defendant, 
as he pretended nothing to him but friendſhip, by incouraging 
him to leave his father's houſe, and diſſuading him from ſelling 
the reverſion to his father for 1000 J. which was but 50 J. leſs 
and this a year before; that the reaſon inducing the Lord % 
ferey's decree, was, (probably) to diſcourage a growing prac- 

4 313 ] tice of devouring an heir, on a confidence in Lord Nettinghan!s 
decree z but Lord Teferey's decree ſtanding, ſhewed that every 
one thought the ſame was juſt ; and that there was therefore 
no attempt in Parliament to reverſe it. 


/ His Lordſhip added, he ſaw no inconvenience in the objec- 
tion, that at this rate, an heir, without difficulty, could not ſell 
a reverſion z this might force an heir to go home, and ſubmit 
to his father, or to bite on the bridle, and indure ſome hard- 
ſhips, and in the mean time, he might grow wiſer, and be 
reclaimed. | 


Wherefore let the plaintiff be relieved on payment of prin- 
. cipal, intereſt and full coſts ; I mean liberal coſts (1), 


* 


(1) As to coſts ſee Gwwynre v. Heaton, ub. ſup. 


DE (314 ] 


Term. S. Trinitatis, 1716. 


Copeman verſus Gallant. Caſe 81. 


MADE a bill of ſale of ſome leaſes and perſonal eſtate , x4. ca. av. 
A to B. and C in truſt to pay £s debts; at firſt B. acted — ” 
in the truſt; but afterwards C. took the whole into his poſſeſ- though in poſ- 
ſion, and acted alone, and became a bankrupt. IEG — 
in truſt for another, they are not liable to the bankruptey, either Ny ms 


Upon which 4. brought a bill againſt C. and others, to 
bring C. and his aſſignees under the commiſſion of bankruptcy 
to an account touching the perſonal eſtate of A. ſo aſſigned in 
truſt for the payment of his debts, as aforeſaid. And Lord 
C:ryper being about to pronounce his decree for the plaintiff, 
(via.) that the defendants ſhould aecount, ſaid, that he be- 
thought himſelf, there was a clauſe in one of tie ſtatutes of 
bankrupts which might affect this caſe, where it was declared, 
that © the truſting goods in the poſſeſſion of a bankrupt, this 
« gave him credit, and induced others to truſt him, and there= {| 315 J 
* fore, ſhould make the goods liable to the bankruptcy”; 
whereſore he directed. that the ſtatutes ſhould be looked into, 
and particularly the clauſe in the 21ſt of Fac. 1. cap. 19. ſed. 
10. & 11. which being accordingly read, appeared to be in 


the following words: (viz. ) 


« And for that it often falls out, that many perſons before 
they become bankrupts do convey their goods to other men 
* upon good conſideration, yet {till do keep the ſame, and 
* are reputed the owners thereof, and diſpoſe of the ſame as 
their own, be it enacted, that if at any time hereafter, any 
* perſon or perſons ſhall become bankrupt, and at ſuch time 
* as they ſhall ſo become bankrupt, ſhall by the conſent and 
* permiſſion of the true owner and proprietary, have in their 
poſſeſſion, order, and diſpoſition, any goods or chattels, 


* whereof they ſhall be reputed owners; and take upon them- 
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(s) Vide ſect. 7. 
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e ſelves the ſale, alteration, or diſpoſition as owners, that in 
e every ſuch caſe ſuch goods ſhall be liable to the bankrupt 
cc debts, as if they had been the proper goods of the bankrupt,” 


Upon the reading of which clauſe, Lord Chancellor declared, 
that he thought this clauſe governed the caſe then before him 
and thereupon diſmiſſed the plaintiff's bill with coſts, 


But I being of counſel for the plaintiff, and reading the 
clauſe of the ſtatute, did, at the riſing of the court, defire, 
that we might have another day to ſpeak to this clauſe, it 
being a very hard caſe; which Lord Chancellor granted; and 
accordingly, at (a) another day in Trinity term 1716, the 
cauſe coming on upon :uis point only, 

I obſerved, that the printer of the ſtatute books miſtakes, 
in dividing this paragraph of che act on which the preſent queſ- 
tion depends, and in making it no part of the precedent clauſe, 
ſo that this clauſe being read to the court, without the pre- 
amble, and as a ſubſtantive clauſe, had, the greater weight 
againſt us; and, indeed, in like manner, the laſt words of 
this very clauſe (viz. [for the better payment of bankrupt; 
debts, and diſcouraging of men to become bankrupts] belong 
to the next following paragraph of the act, though made, 
by the printer, part of this. 


But probably, this will be of no weight with the court; in 
regard, it will be taken, as if the paragraphs were all rightly 
divided, it being a plain miſtake of the printer, and in the act 
itſelf, in the parliament rolls, there are no paragraphs, but a 
continuation throughout of the ſame lines, 

But as to the principal queſtion, it is to be obſerved, that 
the chief end of the ſtatute _ to puniſh frauds committed by 
the bankrupt. For, 

In the clauſe juſt preceding this, it enables the commiſſioners 
to proceed when the bankrupt, by fraud, makes himſelf ac- 
countant to the King, 

Alſo, if tie bankrupt fraudulently conceals his goods, or 
will not give an account how he became a bankrupt ; this ac 
ſubjects the bankrupt to the (5) pillory, and to the loſs af on: 
Gi his ears. 

So that the clauſe in queſtion, was intended only to preven: 


a fraud in the bankrupt; and not to, puniſh an innocent man. 
Us 
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or a third perſon; and all the meaning of this clauſe is, that 
if the bankrupt himſelf aſſigns over his e201 goods, and ſtill con- 


317 


Cor tua v. 
GALLANT. 


tinues in poſſeſſion, and acts as owner of them, they ſhall be 


able to his debts; for the continuance of the poſſeſſion is a 
ſtrong preſumptive evidence of fraud; but this preamble ex- 
tends only to ſuch goods, as were originally in the bankrupt, 
and continued in his poſſeſſion. 


I muſt admit, the words of the clauſe are general; but I 
take it, that according to the common rule of conſtruing acts 
of parliament, and the reaſon of this caſe, the generality of the 
enacting clauſe ſhall be qualified by the preamble, which is 
ſpecial and particular, and expreſsly faid to be the reaſon of 
making the act. 


The preamble of the act has been always thought material 
in the conſtruction of it; and by the Lord Che it is called the 
key of the act of parliament, to open and explain the meaning 
thereof, | 


And the preamble in this caſe ſaying, © for that bankrupts 
« frequently convey over heir goods, and yet continue in 


hn, 


Preamble of an 
ct of parlia- 
ment proper to 
explain the ge- 
neral words in 
the body. 
Quzre tamen 
& vid. poſt. 320. 


« poſſeſſion and diſpoſe of them, be it enacted, c.“ (fo that 


firſt the miſchief is recited, and then comes the remedy, ) there- 
fore it is reaſonable to conſtrue that the remedy ſhall not be 
larger than the miſchief; this is the common rule, and it is 
much more reaſonable that it ſhould hold in the preſent caſe, 
where, if the clauſe ſhould not be reſtrained by the preamble, 
it would occaſion a manifeſt hardſhip. 


If in any caſe an act of parliament ſhall be reſtrained by the 
preamble, it ſhall in this; to prevent a third perſon, an in- 
nocent perſon, from being wronged ; to prevent the applica- 
cation of the eſtate of a third perſon towards ſatisfying the 
debt of another, and leaving his own debt unpaid. 


This is as harſh a thing, eſpecially in equity, as can well 
be imagined it is a conſtruction that utterly ruins the plain- 
tiff, nay, ruins him for being honeſt, and for making an 
honeſt proviſion for his debts ; ſince his own creditors, whom 
he thought, and might reaſonably think, he had provided for, 
will be unpaid, by this conſtruction, and will come upon the 
plaintiff for their demands. 


This 


[ 318 ] 
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| hon, and im- 
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This very caſe has received a determination at law (Ai 
mas term 1708.) in the cafe of I” Apoſire verſus Le Phaiftrier, 
where an action of trover for a parcel of diamonds, was 
againſt the defendant as aſſignee under the commiſſion of 
bankruptcy awarded againſt one Levi, to whom, before the 
bankruptcy, the plaintiff had delivered the diamonds to fell; 
but it appearing upon the trial (which was before C. ]. Hu 
that the real property of the diamonds belonged to the plain. 
tiff, this very clauſe of the ſtatute of 21 Fac. 1. was iuſiſſed 
upon by the defendant's counſel; and this ſeeming an hardibip 
upon the plaintiff, the original owner of the jewels, it waz 
made a caſe in the King's Bench, where, on argument, it 
was adjudged, that the general words of this clauſe ought to 
be explained by the preamble ; and that theſe jewels, being 
originally the plaintiff's, and the bankrupt having no more 
than a bare authority to ſell them for the plaintiff's uſe, were 
not hable to the bankruptcy. 

Now this, as well as the principal cafe, was within the 
words of this clauſe; in both cafes, the goods were in the 
bankrupt's cuſtody, and he, in both caſes, was intruſted vid 
a power of felling and diſpoſing of them only it was more 
likely, in the cafe cited, that the jewels might gain credit to 
the bankrupt, and might induce people to truſt him, than tha 
the ſtock of the farm ſhould do ſo in the principal caſe; and, 
af in the cafe cited, the jewels were held not to be liable v 
the bankruptcy, no more ſhall the goods be, in the principil 
caſe; and if the law be with us, it would be very ſtrange that 
equity, in fo hard a caſe, ſhould be agaiult us. 

Suppoſe a factor, who deals in the felling of the goods of 
powered to ſel2 Other people, ſhould become a bankrupt, would it not be aver 
—— »n0- hard cafe, that, by his bankruptcy, the goods of other pcopt 
not liable to the mult be loſt ? 


1319 J 


Factoe in poſ- 


bonkrupt, the 
goods which he : 
Has as executor not liable to the bankruptcy. (2) 


: 78) Vide Godfrey v. Furzo, polt. Ex parte Mars, 1 Atk. 158, Hewarl 
3 vol, 185. 3 Jernet, 3 Burr. 136g. 
(2) So, Ex parte Ellis, 1 Atk. 101. 92 


ons bank - a 5 
— And yet this muſt be the conſequence of this. decree, if it 
ſhould ſtand, as pronounced, againſt my client; but {with 

ſubmiſſion} the law and practice are held to be atherwik. (!) 

Executor in Suppoſe an executor in truſt, of a large perfonal eſtate, and 
re the © where there are great debts, ſuould become a bankrupt, would 
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eſtate, becauſe the executor had a power over it Cor tua v. 
1 but never executed ſuch power, be 89 
lable to all the bankrupt's debts, and in the mean time all 
the teſtator's debts remain unpaid ? And yet this would be 
the conſequence, if the clauſe in queſtion were to be conſtrued 
according to the words, and were not to be reſtrained by the 
preamble. 

Theſe caſes, often, very often happen; and conſequently { 330 ] 
theſe hardſhips would as often happen, if the goods in the 
principal caſe were to be liable to the bankruptcy; therefore 
[ hope, that this harſh clauſe in the ſtatute, though it be ge- 
neral, ſhall yet be qualified, and reſtrained by the preamble 
which is ſpecial, and ſhall extend only to the bankrupt's own 
goods which he himſelf aliens and aſſigns, and ſtill keeps 

ſeſſion of; or to ſuch caſes only, where there is ſome fraud, 
which, like an ill leven, will infect the whole maſs, 

But if the court ſhould be of another opinion, ſtill this caſe 
is out of the clauſe of the ſtatute of 21 Fac. 1, becauſe the 
firſt aſſignment, which eomprehends the whole perſonal eſtate 
of A. is made to B. as well as C. And therefore C. who af- 
terwards became a bankrupt, had not, alone, and without 
the joining of B. a power over this eſtate, and conſequently 
we are not within this ſtatute, though taken in any ſenſe. 

Lird Chanceller: I can by no means allow of the notion, 
that the preamble ſhall reſtrain the operation of the enacting 
clauſe; and that, becauſe the preamble is too narrow or de- 
ſectire, therefore the enaCting clauſe, which has general words, 
ſhall be reſtrained from its full latitude, and from doing that 
good which the words would otherwiſe, and of themſelves, 
import; which (with ſome heat) his Lordſhip ſaid was a ridi- 
culous notion; and inſtanced in the (a) Coventry act, which, (=) 23 Car. 2, 
if it had recited the barbarity of cutting Coventry's noſe, and . 
the enaCting clauſe had been general, (viz.) againſt the cutting 
of any member whereby the man is disfigured or defaced, it 
might with equal reaſon be objected, that cutting of the lips, 
or putting out the eye, would not have been within the act, be- ( 321 J 
cauſe not within the preamble. (1) | 


However, 


TR 
-- — 


(1) But this opinion of lord Cow- by lord chief baron Parker and lord 
bers with reſpect to the operation of Hardwicke in Rall v. Rowler, 1 Atk. 
the preamble, is exprelsly diſapproved 175, 182. and 1 Vez. 365. 371. 8. — 

an 
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Corrman®, - However, his Lordſhip held this cafe not to be within dle 

BALLAST: Clauſe of the ſtatute of 21 Fac. 1. in regard this afſignmen io 
B. and C. was with an honeſt intent, (viz.) for the payment 
of the debts of the aſſignor. 


Therefore the aſſignees under the commiſſion of bankruptey 

| ſued out againſt C. were ordered to account tor all the ef; 

of A. which the court declared ſhould not be liable to the bunt. 
ruptcy of. C. 


— ps "0 ra, 


and they held the preſent caſe of Cope- Flyn, 1 Atk. 185. Mae v. Cu, 
man v. Gallant, to be well decided on Cowp. 252. Walker v. Burnll, Dos. 
the conſtruction of the act as reſtrained 317 Collins v. Forbes, 3 Term Rep 316, 
by the preamble. Et vide Ex parte Jarman v. Weloton, 3 Term Rep. 614, 


Caſe 82. Ambroſe ver/us Ambroſe. 

Lord Chancellor WHO was a freeman of London, purchaſcd an eats 
1 in the names of Edward gore (an attorney at law) 
2 * A, * * 1 
nf uh ol. 27, and one Hales, who was the clerk of Edward And rec, ad the 
275+ pl. 5. conſideration money (being 9400/7.) was mentioned in the 


Pre. Cha. 537. : 
A. a freeman of CONVCyance to be paid by Edward Ambroſe, 


London pur- N 
chaſes in the name of B. but no truſt declared; A. dies, and B. gives a declaration of rut; thy 
is gvod agaluſt the cuſtom, 


3 8 , There were proofs of A.'s going down to view the purchaſe, 
eſtate is pur- and that he declared he would buy it in the name of Edu 
1 Anbrgſe, and that he deſired to conceal it from being known 
to be his purchaſe, by reaſon that he was but an inferior of- 

ficer in the office of coinage in the tower of Londiu, and on 

the recoinage, had, in one year, got an eſtate of upwar(: df 

20000/, which he would have concealed. There was 1 

full proof, that the whole purchaſe money was the proper 

money of A. : 

[ 322 ] On the other fide it appeared, that Fdward Ambriſc heft 
the writings, and received the rents of that part of the eſtate 

that was let, and that A. by a paper (all of his own hand 

writing) dated 4 May 1699, and purporting to be an eſtimate 

or calculation made by him of all his eſtate, and what he was 

worth at that time, had charged Edward Ambroſe, as debtor © 

him, for money lent him to buy the ſaid eſtate, and alſo for 


intereſt duc on account thercof, 
Put 
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But that the ſaid A. dying, and leaving a widow and three 
daughters, and Edward Ambroſe appearing to be an inſolvent 

-rſon, the wife and friends of 4. adviſed with the common 
ſeijeant of the city, to know, what was the proper method to 
de taken for the ſecuring of A.'s eſtate z who adviſed, that 
Elward Ambroſe ſhould give a declaration of truſt, purporting 
that this purchaſe-money was the proper money of A. and 
that the purchaſe was made in the name of Edward Ambroſe in 
eaſt for A. which was accordingly done; but this declara- 
tion was given after A. s death, and ſome money (about 30o/.) 
was alſo given to Edward Ambrye to procure this declaration 


of truſt from him. 


Whereupon, on a bill brought by the daughters and co- 
heirs for an account of the rents and profits of this eſtate, it 
was now inſiſted by the widow of A. that, her huſband being 
2 freeman, and this purchaſe not being intended, much lets 
compleated, in A. s life-time, and the declaration of truſt be- 
ing only adviſed by the friends of the family, as the moſt pru- 
dent and eſlectual method to ſecure the ſaid debt, upon A. s 
death, the fame ought to be looked upon as in nature of a 
perſonal eſtate, and conſequently, that a right veſted in her 
by the cuſtom of London. to a {hare of this money in the hands 
of Edward Ambreſe, which right could not be altered or eluded 
by ſuch ſubſequent declaration of truſt. 


But decreed by the Lord Chancellor, that the ſtrength of the 
evidence was, that this purchaſe made in the life of A. in the 
names of Edvard Ambroſe and his clerk, was in truſt for 4. 
However, it plainly appearing, upon the evidence on both 
hides, that the conſideration- money of this purchaſe was the 
proper money of A. had it not been for the ſtatute of frauds, 
ths would have made a reſulting truſt ; and the ſaid Zdward 
Adra, after the death of A. executing the declaration of truſt, 
dus plainly took it out of the ſtatute, 


And as to the objection, that the declaratlon of truſt 
ſhould not by relation prejudice A.'s wife, who was a third 
perſon : 


His Lordſhip anſwered, that the declaration given by Edward 


Anirie, was evidence of the truſt, and all evidence muſt 
2 affect 
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. AMBROSE v. 


Auer. 


1717. 


Caſe 83. 


324 


Lord Chancellor | 


Cow PER, 
2 Vern. 709. 
Gilb. Chan. 
327. 
2 Eq. Ca. Ab. 
85 pl. 11. 

nant to 

leave his wife 
520 l. Party 
dies inteſtate, 
and wife's ſhare 
comes to above 
6201. this is x 
fatisfaQtlon (1). 


the death of 4. been examined as a witneſs, and had declare 


De Term. S. Trin. 1716. 
affect a third perſon; and as, if Edward Ambreſ; had, after 


on his oath, that he was but a truſtee for A. this would * 
bound A.'s wife, and would have barred her pretence; ſo te 
the declaration of truſt executed by Edward Ambroſe, wy 
ther a ſtronger evidence of the truſt, and ought to bind te 
wife of J. But conſidering all circumſtances, the cour n. 
commended it to the heirs or deviſees of A. that they wouy 
agree to let A. s wife come in, in this caſe, for her dower d 
this truſt-eſtate. 


This decree was affirmed in the Houſe of Lords, in Joe 


® Blandy vers Widmore. 
U PON the marriage of A. with B. there were aich 


reciting, that, in conſideration of the marriage and dt 
the portion, it was agreed, that if B. the wife ſhould ſurire 
A. her intended huſband, A. ſhould' leave B. 6200. and 1. 
cordingly A. covenanted with B. 's truſtees, that his executors 
within three months after his deceaſe, ſhould pay B. 620i 
ſhe ſhould ſurvive him. A. died inteſtate, and without iſſue; 
upon which B. the wife, by the ſtatute of diſtribution, becane 
intitled to a moiety of the perſonal eſtate, which was mud 
more than 620/. and the queſtion was, whether the di. 
butive ſhare belonging to B. being more than 6201. ſhoud pp 


in ſatisſaction of it? | 
O Serjeatt 


* 


PY 
_— 


(1) The preſent caſe and that of Lee caſes of performance, (vide Fajwnl 
v. D' Aranda, 3 Atk. 419 and 1 Vez. 
1. (S. C.) have been conſidered rather of /atisfa&ion the preſumption vill ut 
as caſes of actual performance than of hold where the thing ſubſtituted i c 
fatisfaion of covenants, (vide Barret 
v. Beckford, 1 Vex. 520.. Prine v. ty, or time of enjoyment, or otzevi 
Stebbing, 2 Vez. 411.) In the caſes on | 
the ſubject of /arisfa@ien, in which the hf e implies the doing of 12% 
contracting party is ſuppoſed to have thing eg..valent, and the pretumpun 
done ſome other thing in lieu of the 
thing contracted for, and which there- /2&/:1uted is not equivalent tothe bo 
fore depend more particularly on the co:uracted for, that a part fais 
implied intention of the party, ſeveral will not be intended, whereas it n 
rules of preſumption have been adopt- where the thing dene can be con 
ed which do not ſeem to apply to the as a part performance of ihe * 4 


v. Vinke, poſt. 2 vol. 616). Ia ca 


beneficial (either in amount, or ct 


than the thing contracted fer, * 


is ſo much weakened where the 2% 
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Serjeant Hooper : This 6201. is a debt, and debts muſt be Brandy . 
firſt paid, after which the diſtribution is to be made; and if TTY: 
the inteſtate had made a will, probably he would have given 

to his wife ſomething additional to this 620/. Now, what 

the ſtatute gives is not his gift, and being not his gift, is not 

to be taken as his payment; or ſuppoſing it to be his gift, (till 

it cannot be ſaid to be his payment. 


Lord Chancellor : J will take this covenant not to be broken, 
for the agreement is to leave the widow 6201. now the in- 
teſtate in this caſe, has left his widow 620/. and upwards, 
which ſhe, as adminiſtratrix, may take preſently upon her 
huſband's death; wherefore let her take it; but then it ſhall 
be accounted as in ſatisfaction of, and to include in it, her 
demand by virtue of the covenant z ſo that ſhe ſhall not come 
in firſt as a creditor for the GO and then for a moiety of 


the ſurplus. 


And Mr. Vernon ſaid, it had been decreed in the caſe of [ 325 J 
Pilar verſus Wilcox (a) Trin. 1706, that if a man cove- () a Vera, 
nants to ſettle an eſtate of 100/. per annum on his eldeſt ſon, 588. 
and he leaves lands of the value of 100. per annum to deſcend 
upon ſuch ſon, this ſhall be a ſatisfaction of the covenant to | 
ſettle; and that this laſt was a ſtronger caſe, it being the caſe 8 
of an heir, who is favoured in equity; alſo the caſe of (6) bed inthe caſe 


Phinney verſus Phinney was cited : 2 * 


_ 


_y 


— 


traded for, it ſhall be ſo taken. As 2300 Jof which the [widow was in- 


SIS TECCLMEF.N 


in covenants to ſettle lands of a certain 
value, the ſubſequent purchaſe by the 
covenantor of lands of a aller value 
(which are at his death left undiſpoſed 
of) ſhall be intended to be 'a part per- 
formance of ſuch covenant, as it may be 
re he meant to purchaſe more 
ands afterwards and ſettle the whole 
according to the covenant (Lechmere v. 
Emi of Carlifle, poſt. 3 vol. 211). 
In the caſe of Lee v. D' Aranda, (as 
well as in the preſent caſe of Blandy v. 
IFidmore) the diſtributive ſhare amount- 
ed to raore than the money provided 
by the covenant, for the perſonal eſtate 
(according to Atkins's report) was 


titled to one moiety, the next of kin 
being brother and fiſter of the inteſtate 
(as appears by Reg. Lib. B. 1746, 
fol. 359.) and not his children, as 
mentioned in the report. Theſe there- 
fore were not in fact, caſes of a part 
performance only, but the language of 
lord Hardævicte in Atkyns's report of 
Lee v. O' Aranda, ſeems to apply to a 
part performance as ſtrongly as to à ful 
performance of the contract. But on 
this head ſee more in Haynes v. Mice, 
1 Bro, Cha. Rep. 189, Kirimanx v. 
Kirkma:r, 2 Bro. Cha. Rep. 95. Ricks 
man v. Mergan, 2 Bro. Cha. Rep. 394- 


Whercupon 
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r Whereupon the decree made (1) by Sir John Tra 
enk Maſter of the Rolls, was now affirmed by Lord Chancellor 
Cowper. (2) 


—— 
* 


Sb bet Lb 
OO. > — 


* $4, 


(1) Feb. 15, 1715. Reg. Liþ. A. hearing zoth June, 1715. Reg, Li 
1715. fol. 203. A. 1715. fol. 372. : 
(2) And again affirmed upon a re- | 
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Caſe 84. Lord Laneſborough & al' ver/us Jones. 


A. is a gold - AMUEL JONES Eſq; borrowed 1500. of Coggs the 


— and cheee goldſmith on mortgage, and Gggs owed about 14o0l, to 


_—_— * Jones, upon his the ſaid Coges's notes 3 the notes were payable 
comes a ban- to the Biſhop of London, Hatton Compton, and the ſaid Samuel 


_—_—_— Jones or order, but this was in truſt for the ſaid Samuel Jim; 
ſhall be liable to and the Biſhop, Hatton Compton, and Samuel Jones, had all 


the bank K . . 
not material indorſed the notes, which were in the cuſtody or power of 


— pee Jones; and Jones went to demand the money of Ggg who 
be by open c- agreed to allow Jones 5 I. per cent. for the money on the notes, 
count, or mu- . 

tual ſtated till payment. 

debts (1) 
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Coggs failed afterwards ; and an act of parliament was made 
for the veſting the effects and eſtate of Gggs in truſtees, (the 
plaintiff Lord Lanefe:rough and others,) who were to act in 
nature of commiſſioners and truſtees for the creditors of Cg 
and they inſiſted, that Jones the mortgagor ſhould pay all the 
I 326 ] mortgage money, but that as to the money due on Coggs's notes, 
Janes ſhould come in, under the commiſſion, only pro rats, 
with the reſt of the creditors. 


bo. 
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But decreed by Lord Chancellor Cotper, with great clearucſ, 
that in regard, by the late ſtatute of 4 Ann. cap. 17. /@. 11. 
it is enacted, That where there is mutual credit between 
bankrupt and another, only the balance ſhall be paid: ſo in 
this caſe, here was a plain mutual credit, (viz.) Cg ge 
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(1) This ſubject has received fur- Ockender, 1 Atk, 235. French v. Fir, 
ther regulation by ſtatute 5 Geo, 2. c. Cooke's Bank. Laws, 577. Grows: | 
30. Vide Ryall v. Noæules, 1 Vez. Dubois, 1 Term Rep. 112. Breet | 
375- As to the general conſtruction of Dick/on, 1 Term Rep. 285. Handen v. 
the clacſes reſpetiing mutual credits, Smith, 3 Term Rep. 507. Whitchead 


vide Ex parte Deeze, 1 Atk. 228, Ex v. Vaughan, Cooke's Bank. Laws, 387. 


parte Pre/cor, 1 Atk, 230. Ex parte Smith v. Hodſen, 4 Term Rep. 21. 
: credt 


E — * 
. 


hey a 

o - > 

= . = »- = oY FIR = = _ 
= 1 — — 7 — * - - 
ee 2 what - 2 4 MP 2 - 

- 
- 
; 


* 2 4 »*4 22, 
— — — 
- = 2 - 


- as 


De Term. S. Trin. 1716, 


credit to Jones on the mortgage, and Jones gave credit to 
ges on his notes, and therefore the balance ſhould only be 
paid; and this clauſe in the ſtatute was not to be conſtrued of 
dealings in trade only, or in caſe of mutual running accounts z 
but that it was natural juſtice and equity, that in all caſes of 
mutual credit, only the balance ſhould be paid, and that the 
commiſſioners or truſtees in this act of parliament, ſhould not 
be in a better condition than Cegge himſelf would have been in; 
that if, inſtead of the preſent bill which was to forecloſe the 
mortgage, Coggs himſelf, before his bankruptcy, had brought 
ſuch a bill, ſurely no more than the balance ſhould have been 
allowed him; and there was no reaſon that F-nes ſhould ſuffer 
by the accident of Coggs's bankruptcy ; neither could the com- 
miſſioners, or if Gggs had been in the cafe of a common bank- 
rupt, could the aſſignees, be in a better condition than Coggs 
himſelf would have been in. 


But it ſeems, if A. and B. are joint traders, and J. S. owes 


A. and H. on their joint account 100/. and A. owes the ſaid 


J. 8. 160/. on his ſeparate account, J. S. cannot deduct fo 
much, as A.'s proportion of the 100/. comes to, out of the 
joint debt ; for that the copartnerſhip debts of A. and B. are 
to be (a) firſt paid, before any of the ſeparate debts; but if 
there be a ſurplus beyond what will pay the partnerſhip debts, 
then, out of 4's ſhare of the ſurplus, J. S. may deduct the 
ſeparate debt of A. (1) 


i. 
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(a) Vide z Vern. 
2 v6 
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(1) Vide Ex parte;Edwards, 1 Atk. 100. 


Anonymus. 


1 was ſaid by the Maſter of the Rolls, and admitted by 
Mr. Vernon and others, to be ſettled, that where one de- 
riſes the reſt of his perſonal eſtate to his relations, or to be 
divided among his relations, without ſaying what relations, it 
ſhall go among all ſuch relations as are capable of taking within 
the (a) ſtatute of diſtribution ; elſe it would be uncertain; for 
the relation may be infinite. 


Caſe 85. 


One deviſes the 
ſurplus of his 
perſ-nal eftate 
to his relations; 
only ſuch ſhall 
take who are 
cipavle of taking 
within tle 
ftaiute of diſ- 
tribution. 


(a) See the coſe 


ef Roach verſus Hammond, Preced7in Chan. 4or, but more particularly Car verſus Bedford, 


2 Chan, Rep. 77, and in $v0, 146. (1). 


—— 


1) So Themas, v. Hole, Ca. temp. 
Tal», 251. Harding v. Glynn, I Aik. 


Eres 
Vor. I. s 


(cited) Amb. 71. 
of © 
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469. Attorney General v. Buckland, 
V, Saliſbury, 
Amb, 
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But in the principal caſe, the teſtator deviſed the ſurplus of 
his perſonal eſtate to his por (1) relations ; and the Counteſs of 
Winchelſea being a relation, as near as any, to the teſtator, ſie 
was a party to the ſuit, and claimed a ſhare; and it was de. 
creed, ſhe was intitled thereto, in regard the word [poor) wi 
frequently uſed as a term of indearment and compeſſion, rather 
than to ſignify an indigent perſon ; as one ſpeaking of one; 
father, often ſays, my poor father, or of one's child, my peer 


Axon uss. 


One deviſes the 
ſurplus of his 
perſonal eſtate 
to his poor 
relations, how 


conſtrued. . 
child. 


But this ſeems to have been a ſtrained interpretation in fi- 
vour of the Earl and Counteſs of Minchelſea, who had not an 
eſtate any ways proportionable to their quality, 


— 


Amb. 70. Whithorn v. Harris, 2 Vez. 
27. Croſsley v. Clare, Amb. 397. 
= v. Defriez, Amb. 595. Wid- 
more v. Woodroffe, Amb. 636. Green 
v. Howard, 1 Bro. Cha. Rep. 31. 
Hands v. Hands, (cited) 3 Bro. Cha. 
Rep. 69. Philiips v. Garth, 3 Bro. 
Cha. Rep. 64. Rayner v. Mowbray, 
3 Bro. Cha. Rep. 224. As to the 
proportions, in which they ſhall take, 


vide Blackler v. Mel h, poſt. 2 vol. 38 
But where a reſidue is given in trul 
for ch of the teſtator's relations as 4, 
ſhall judge proper, A. is not confined 
to the next of kin. Beunet v. Henej- 
wood, Amb. 708. Supple v. Louſia, 
Amb. 729. | 4 

(1) Vide Brun/den v. N colrcgt, 
Amb. 50%. J/aac v. Defriez, Amb, 
595 · Widmore v. Waodrefſe, Amb. 6b, 


DE 
Term. S. Michaelis, 1716. 


Brockman wver/us Honywood. 


ROCKMAN had a quit-rent of 3/. a year, as belong- 
ing to his manor of Dale, and iſſuing out of the lands of 


the defendant Sir William Honyword, who, in the payment 
thereof, inſiſted to dedu two ſhillings in the pound for the 
land-tax of four ſhillings in the pound; and ſummoned the 
plaintiff before the commiſſioners to adjuſt the land- tax on the 
quit-rent, who accordingly aſcertained it at two ſhillings in the 
pound; after which the defendant tendered the quit-rent, de- 


ducting two ſhillings in the pound. 


On the other ſide the plaintiff inſiſted, that the defendant 
ought to deduct out of the quit-rent only in proportion to what 
the land, out of which the quit- rent iſſued, paid; which in 
the preſent caſe was leſs than two ſhillings in the pound; and 
that the commiſſioners of the taxes had no power to aſcertain 
what ſhoald be deducted; wherefore he brought this bill, in 
order to have the court ſettle the proportion, by ſending it to a 
Maſter, | 


Lid Chancellor : The plaintiff is ſpending a ſhilling to get a 
halſ. penny. Tho? the commiſſioners have no power to ſettle 
the proportion of taxes, as to what the tenant ſhall deduct for 
them out of the quit rent; yet they being gentlemen of the 
country, and living upon the ſpot, and having power to tax 
tie quit rent, I will look upon what they have done to be 
4 proper meaſure of juſtice z and therefore the plaintiff has 


not done well not to acquieſce under it; ſo diſmiſs his bill 
with coſts. 


but at the ſame time declare my opinion to be, (as has 


dern before reſolved), that a quit-rent, or fee-farm, in caſe of 


T 2 payment 


% 
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Caſe 86. 


Lord Chancellor 
Co vrt. 


2 Eq. Cas Ab. 
160. pl. 3. : 
An owner of a 
quit-rent ſhall 
pay taxes only 
in proportion to 
what the land 
pays; but if the 
matter has been 
examined by the 
commiſſioners 
of the land tax, 
this court will 
not re-examine 
its 


( 329 ] 


Mt <a To >: » 


N 2 . 22 — 
. 


„ 3 . 
WW * N 
—— 16 


3 fs Wb. k 4 4 5 x 
Es" 2 . 4A” — N 
177 — * 2 Mn — . 9 e 45 - fl i "4 —_—— 
SI ; N 2 — 7 2 — 


n 
— 


* — F \ 

„„ <.. — 
"EY » = « * * — 
223 * - 5 = % 4 K 1 PR * 


329 


Bn 0CXMAN v, 
H on YWoop., 


Caſe 87. 


Before a Com - 
mittee of 
Council at the 
Cockpit. 


2 Eq. Ca. Ab. 


De Term. S. Michaelis, 1716, 


payment to the land- tax, (ſuppoſe a tax of four ſhillings in the 
pound), ought not to have four ſhillings in the pound dedug. 
ed, unleſs the land, out of which ſuch rent or ſce-farm iſſues, 
pays four ſhillings in the pound, but is to pay only in proper. 
tion as ſuch land pays. 


Chriſtian ver/us Corren. 


HE Earl of D-»by, King of the e of Man, made a de- 
cree in that iſland concerning lands there; and the 


perſon, againſt whom the decree was made, appealed hither, 


81. pl. 3. Appeal from a decree in the Ile of Man. The ſubject cannot be deprived of his right 
y words in the King's grant to that purpoſe, much leſs, if the grant be fileat is 


to appeal by an 
that particular 


One (and indeed the principal) queſtion was, whether an 
appeal did lie before the King in council, there being no refer. 
vation in the grant made of the Ie of Man by the Crown, of 
the ſubject's right of appeal to the Crown. 


And it was urged for the appeal by myſelf, (who alone was 


of counſel with the appellant,) that it appearing, in this caſe, 
that H. 4. had granted the e o Man to the Earl of Dos 


| anceſtors, to hold by homage and other ſervices, though there 


was no reſervation ofthe ſubject's right of appeal to the Crown, 
yet this liberty was plainly implied, 


For that ſuch liberty of appeal lay in all cafes where there 
was a tenure of the Crown; that it was the right of the fub- 
jets to appeal to the ſovereign to redreſs a wrong done to 
them in any court of juſtice ; nay, if there had been any er- 
preſs words in the grant to exc/ude appeals, they had been void; 
becauſe the ſubjects had an inherent right, inſeparable from 
them as ſulecte, to apply to the Crown for juſtice, And on 


the other hand, 


The King, as the fountain of ju/lice, had an inherent right, 
inſeparable from the Crown, to diſtribute juſtice among lus 
ſubjeqQs; and if this were a right in the ſubjects, no gr 
could deprive them of it; the conſequence of which would 
be, that in all ſuch caſes, wiz, where there were words c. 
cluſive of ſuch right of appeal, the King would be conſtrue! 
to be deceived, and his grant void : alſo precedents were cital 


in point. _ 


De Term. S. Michaelis, 1716. 
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Lord Chief Juſtice Parker, who aſſiſted at Council upon nm 


this occaſion, t thought that the King i in Council had neceſſari- 
y a juriſdiction in this caſe, in order to prevent a failure of 
juſtice, and took notice, that if a copyholder ſhould ſue by 
petition in the lord's court, upon which the lord ſhould give 
julgment, though no appeal or writ of error would lie of ſuch 
judgment, yet the Court of Chancery would correct the pro- 
ceedings, in caſe any thing were done therein againſt con- 
ſcience. 


Whereupon their Lordſhips proceeded in this appeal, and 
determined in favour of the appellant; and it is obſervable, 
that Lord Derby alfo, at length, rather than that ſome things 
in the grant made by the Crown to his anceſtors ſhould be 
looked into, choſe to ſubmit, and expreſs his conſent, that the 
matters in queſtion on the appeal ſhould be examined by the 
King in council. 


Conaax, 
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Si. K 18. ſucceſſors, in truſt to convey the premiſſes to his godſon Mat. 
os ** Av. thew Humberfton for life, and afterwards upon the death of 
31. e. Ab. the ſaid Matibeau, to his firſt ſon for life, and ſo to the firſt ſon 
457+ pl. 1. of that firſt ſon for life, c. and if no iſſue male of the fiſt 


Deviſe of lands ſon, then to the ſecond ſon of the ſaid Jſatthew Humber 


$0 a corporation, for life, and fo to his firſt ſ>n, &c. and in failuce of ſuch iſe 


in truſt to convey . 
the premiſſes to of Jſatthew, then to another Matthew Humberſton for life, and 


his godſon A. , , . 
— r o to his firſt fon for life, Sc. with remainders over to very many 


4 1 1 of the Humbenſtons, (I think about fifty, ) for their lives ſucceſ- 
afterwardsto ſively, and their reſpective ſons, when born, for their lives, 
conrey the pre- without giving an eſtate in tail to any of them, or making any 
firſt on of that diſpoſition of the fee. 


ſon for life ; 
ans in failure of ſuch iſſue of A. to convey it to B. for life, &c. this is a perpetuity ; but the con» 


veyance ſhali be made as near the intent of the party as the rules of law will admit (Viz.) by making 
all the perſons in being but tenants for life; but the limitation to the ſons unborn muſt be in tall(1, 


Caſe 88. Humberſton ven Humberſton. 
Y Lord Chancellor FMN E Matthew Humberſton, (reported to have been for. 
| : . 5 : merly a Chrift- Heſpital-Boy,) deviſed his eftate, which 
12 Preced. in was very conſiderable, to the drapers- company, and their 
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On a bill brought by the firſt deviſee againſt ſeveral in re- 
mainder, the truſtees, and executors, and alſo againſt the 
Attorney General, (no heir being to be ſound,) for an execu- 
tion of the truſts of the will, 
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By Lord Chancellor: Tho' an attempt to make a perpetuity for 
ſucceſſive lives be vain, yet ſo far as is conſiſtent with the rules 
of law, it ought to be complied with; and therefore let all the 
ſons of theſe ſeveral Humberftons, that are already born, take 
eſtates for their lives; but where the limitation is to the fir 


— 


= 
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(1) Vide Godel;hin v. Gocolphin, 1 Parl. Ca. 592. Chapman v. Brant 
Voz. 21. Hucks v. Hucks, 2 Vez 568. 3 Burr. 1626. Pit v. Jackſon, 2810 


Grenger v. Duke of Marlborough, 5 Bro. Cha. Rep. 51. fa 
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fan unborn, there the limitation to ſuch unborn ſon ſhall be in 
tail male. (1) 


aal, Whereas it was objected, that where the limitation, 
for want of iſſue male of the firſt Marthew FHumberſton, gave a 
remainder over, theſe words, [for want of iſſue male of the 
ficlt Mart hee Humberflon] did by implication create an eſtate- 
tail in the ſaid Matt hem Humberſton, precedent to the next re- 
mainder ; the Court ſaid, that theſe being words of implica- 
tion only, after an (a) expreſs eſtate for life, and being in de- 
ſzalt of (b /:> ine, could not create an eſtate- tail; and the 
rather ton, in regard this would defeat the intent of the teſ- 
tator, by 11 powering the firſt Aſartheo Fumberſton, by a re- 
corery, to bar all the ſubſequent remainders. 


za, In this cafe the teſtator, as an encouragement to his 
exe te (who were four) to accept of the truſt and executor- 
ſup, had given to each of them 100 J. and 12 J. a-picce for 
mourning, and to cach of them a ring, and 10 J. a year for 


their trouble. 


* 
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fa) Vide ante, 
56. Bamyficid 
verſus Popham, 
'b) Vide poſt, 
605, Black born 
verſus Hewer 
Fog ev, & e 
cont”, 


Deviſe to truſ- 
tees, as 20 Cn + 
couragement ts 
accept the truſt, 
of 1601, a piece, 
and 121. for 
mourning, and 
a rivg, and 10l. 
a piece per ann. 


for their trouble; one re\yſes, yet he ſhall have his mourning and ring, but not the 100). legacy 
and the 101. a year, which, in iuch caſe, thall not gu to the acting executors, but fink into the eſtate, 


Upon which Lord Chancellor ſaid, that notwithſtanding the 
condition of the acceptance might ſeem to run to all the lega- 
cies, yet the executors, though they did not act, ſhould have 
their rings and mourning, theſe being intended them immedi- 
ately, and not to wait their time of acceptance; but that they 
ſhouid not have their 100/. and an annuity of 10 J. each, 
unleſs they accepted of the truſt; and that the ſhare or an- 
nuity of the renouncing executor, ſhould not go over to the 
acting execucors as a further encouragement, but ought to fink 
for the benefit of the eſtate. 
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(i) The decree directs that“ the ** of law, and if any of the parties who 
Mater mould fee a ſeitlement made are made tenanis for life have 
"of the taid truſt eſtate puriuant to “ any iſſue male living, their names are 
** the ſaid wil! with timitac.ons to the ** to be inſerted in the ſaid deed of ſet- 
'* ſeveral perſons vamed to be tenants „ tlement.” R-g. Lib. A. 1716. fol. 


* heirs ma'e of their bodies in ſtrict ** Cellet. 
$4 40 


let.lement accordiug to the courſe 


14 


ivr life in the {aid will and to the ** 529. by the name of Humber ſlone v. 
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Bothomly verſus Lord Fairfax. (1) 


H E late Lord Fairfax deviſed his eſtate for payment of 

his debts, which eſtate being accordingly by the Cour 
decreed to be ſold, and the money to be applied for that pur. 
pbſe, with directions, to pay firſt the mortgages, then the 
judgments and recognizances affecting the land, and then 
other debts z and that all the creditors ſhould be at liberty to 
come before the Maſter and prove their debts : 


Caſe 89. 


Lord Chancellor 1 
CowrER. 

2 Vern. 750. 

1 Eq. Ca. Ab. 
144. pl. 19. 
Atecogeizance 
not int ll-d 

ſhall be looked 
upon a a bond, 
ard aid as a debt 


by ſpecialty. 


* 7 3 


The maſter reported, that one James Chaplin had a recog. 
nizance from Lord Fairfax in the penalty of 1000 /, for the 


4 F Chr 


«« death if conteſts had not happened; 
% and whereas in caſe of legacies the 
% Court allows but a year's time after 
the teſtator's death for payment, and 


(1) Several points appear by the Re- 
giſter's book to have ariſen upon the 
Maſter's report in this cauſe, and to have 
been decided upon full conſideration. 


3 
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Lord Fairfax had, (as appears by the 
order made upon the original hearing 
of the cauſe, Reg. Lib. A. 1711. fol. 
642.) deviſed all his real and perſonal 
eltate generally) to truſtees “ upon 
« truſt by fale or otherwiſe to pay all 
& his debts and funcral expences.” 
The cauſe coming on to be heard for 
further directions, ihe decree firit makes 
a declara'10a of the right of the credi- 
tor by recoguizance not inrolied, to 
come in as a bond creditor only, us 
ſtated by the reporter, and then pro- 
ceeds thus, —“ And the next queition 
„ ariſing upon the f id report being, 
« whether ſeveral notes given for the 
4% payment ot money by the late Lord 
4% Fairfax, ought to carry intereſt and 
from what ame, his lordmip con- 
* ceived that, fince the aid rotes did 
net carry intereſt in their nature, 
they therefoure ought not to carry in- 
tereſt until ſome act ſell in to make 
them ſo to do: and ſince by the teſ- 

4c tator's appointment he has let in all 
cc his debts to receive an equal ſatisfac- 


in caſe of debts there is lefs teaſon to 
allow a longer time; his Lordſhip 
was of opinion the (aid notes ought 
to carry intereſt from the end of one 
year after the teſtator's deceaſe. And 
one of the {aid notes being for pay- 
ment of 56/7. annuity to Walt 
Savpre for his life, and the ſame being 
a voluntary debt, the quellion there- 
on was, Whether the taid note oupht 
to be looked upon as a debt by ſimple 
contract, and his Lordthip declared 
the ſame ought to be looked upon 
and taken as a good debt by bmple 
contract ; but as ſetting apart a fund 
to anſwer the ſaid annuity would 
be prelerring one {imple contractere- 
ditor before the jeſt, his Lordihip 
doth therefore order that the (aid 
Maſter do ſet a ful: value upon the 
ſaid annuity, and the ſaid Malter 
Szwyre is to come in to receive a fl 
tistaction for ſuch value 2s 2 crediter 
by ſimple contract in proportion 
with the reſt of the ſimple contract 
creditors.” Reg. Lib. A. 1710. fol. 


« tion, that therefore the ſaid notes 171. With reſpect to the queliion of 
„ ought to carry intereit from a rea- intereſt on the umple contract debts, 
* ſonable time when they might be vide Car v. Conne of Burlingi®s 
« juppoled to ha.c been paid alter his ante, 228. 


an- 
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t of 500 J. and intereſt at 6 / per cent which recogni- 
zance had been aſſigned by the ſaid Chaplin to Samuel Phillips, 
but that this xecognizance happening not to be enrolled, 
therefore he (the Maſter) ſubmitted it, whether it ſhould 
be taken as a recognizance, or as a bond only. 


And I, being of Counſel for Phillips the aſſignee, argued, 
that this recognizance ſhould be taken and paid as a recogni- 


Zance. 


It is the acknowledgment before a competent judge, that 
gives a recognizance ics force, Hob. 196. Hall and Wing fields 
caſe; the inrollment of it, is what is done by a miniſterial of- 
ficer only, and is made uſe of as a proper method for the pre- 
ſervation of the ſecurity for ſafe cuſtody, and for the notifying 
it to others; this is further proved by the authorities that ſay, 
the recognizance binds the land from the time of the caption. 
1 Vent. 360. Hob. 196. So that if the cognizor acknowledges 
a recognizance, and aliens the land, or dies before inrollment, 
yet the recognizance ſhall Lind the land in the hands either of 
the alienee, or the heir, 


What is ſaid in Heb. 196. in Hall and Wing ſeld's caſe, 
ſeems very material, viz. that the firſt acknowledgment of the 
cognizor of the recognizance binds his perſon and his lands, 
as a record from that time, ſo that the very acknowledgment 
of a recognizance before a competent judge, alone raakes it a 
record before the enrolment. 


And, with ſubmiſſion, it is very reaſonable it ſhould be ſo, 
I mean that the recognizance without the inrollment, ſhould 
be a perfe&t recognizance. Since the party, who is to give 
the ſecurity, has done his part by acknowledging the recogni- 
zance ; the judge, or maſter in chancery, that takes it, has 
alſo dhe his part, by ſubſcribing the caption 3 and after all 
this ſolemnity, ſhall the neglect, or nonfeazance of the officer 
(an officer purely miniſterial} prevent this lien from being of 


any force, by the not enrolling it? this ſeems very unrea- 
ſonable. 


I muſt own, there is a material difference betwixt a recogni- 
7ance in the nature of a ſtatute ſtaple, or ſtatute merchant, 
laxen by virtue of the ſtatute of Aclon Burnel, (viz, 13 Ad. 1. 

or 


334 


BoTHOMLY 
LA U 
Fainr Ak 


335 J 


[ 336 ] 


2233 


— 2 222 
a f 


336 


BDormonLty . 
Loa 
FainfaAx. 


$o-a-recogni- 
Sance not tegu- 
Jarly taken may 
be ſued a5 an 


obligation. 


3371 


De Term. S. Hill. 1716. 


or other acts of parliament impowering the taking of ſuch 
ſtatutes), and a recognizance at common law. 


It is moſt true, that thoſe ſtatutes merchant or ſtaple, tat 
are taken by virtue of the ſtatute of Aon Burnel, or other 
acts of parliament, require particular circumſtances to be cb. 
ſerved in the taking of them; and if in the taking of thyj 
ſtatutes, ſtaple or merchant, the acts of parliament are no- 


\ purſued, then they have not the force of a recognizance, 


And it muſt be admitted to be a favourable conftruQion et 
the judges, to allow ſuch recognizances defectively taken, + 
have the force of bonds, by reaſon of the obligatory wordt 
that are contained in them. 


As for inſtance, the ſtatute of Acton Burnel requires, that 
a ſtatute merchant or ſtaple that is given, ſhall have two ſa! 
affixed to it, (viz.) the ſcal of the cognizor, and the king 
ſeal, appointed for that purpoſe ; and to the ſame effect it is 
enacted by the ſtatute of 23 Hen. 8. cap. 6. in the caſe of 84 
tutes taken by tither of the chief juſtices. 


Now where the cafe has happened, that only the ſeal of the 
cognizor or debtor was affixed to the recognizance, this was 
void as a recognizance; and in Gro. Eliz, 35 5. 401. 544.2 RK, 
Abr. 149. Aſine verſus Hollingwsrth, aſter many arguments, 
and with great difficulty, it was reſolved, that this recogni- 
zance, being void as a recognizance, might however be ſued as 
an obligation, by reaſon of the obligatory words in it, 


This (I fay) is a benign conſtruction; becauſe a delivery, 
as well as ſealing, is neceſſary to make a bond; and if 2 7 
factum were pleaded to a recognizance ſo taken, it would be 
ſtraining pretty far, to make a debtor's acknowledging 3 
writing, as his recognizance, to amount to the delivery of it, 
as his deed, 


It is plain, where an act of purliament gives a particular 
power of taking a recognizance or ſtatute, that this act of pate 
liament muſt be obtcrved, and the circumſtances required 
thereby, complied with; and if omitted, the recogu1zance in- 
tended to be given, is not a recognizance. 


Yet 
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Jaw (as ours in the principal caſe is) acknowledged before a 
Maſter of this Court, and where the acknowledgment or cap- 
tion of it before a judge, or maſter, gives the lien it's force, 


There is indeed an act of parliament made for the entering 
or inrolling of ſtatutes and recognizances out of regard to pur» 
chaſors; as the 27 Eliz. cap. 4. which requires ſtatutes to be 
brought within four months after the acknowledgment of 


them to the clerk, to be entered on the roll; and it is thereby 


enacted, that the ſtatutes ſhall be entered on the roll within 
fix months after the acknowledgment ; elſe, qucad any pur. 
chaſor, they ſhall be void. | 


But this very act ſhews, that before the making thereof, 
the ſtatute needed not to be entered on the roll at all, and that 
even ſince, it need be entered only in the cafe of a purchaſer 
whereas in the principal caſe, there is no purchaſer concerned,' 
and the recognizance is only made uſe of againſt the heir, ex- 
ecutor, or voluntary deviſce of the Lord Fairfax, the cognizor 
thereof. 


Therefore, ſince the recognizance receives its force from 
the acknowledgment, ſince it binds the lands of the cognizor 
from the acknowledgment, ſince it's a record from the ack- 
nowledgment, we humbly inſiſt, it is from that time a recog- 
nizance, and to be paid as ſuch. 


But if an inrollment ſhould be thought neceſſary, ſuch in- 
rollment, where no purchaſer is concerned, is not confined to 
the liſe of the party, but as we conceive, may be done at any 
time, 


Therefore, we pray, as to this recognizance, which appears 
to have been given before one of the Maſters of this Court, 
that we may be, even nge, at liberty to inroll it; and this we 
conceive moſt reaſonable. 


For it appears, in this caſe, that the ſecurity, which the 
lender ſtipulated to have for his money, was to be a recogni- 
dance; it appears, that the debtor agreed to give a recogni- 
zance fox the ſecurity ; it is plain, that in confidence of this, 


the 
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a recognizance. 
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the money was actually lent; it is as plain, that the moſt wor. 
thy and material parts of this recognizance, I mean the ack. 
nowledgment and caption, are all of them perfected. 


So that what remains to be done, is only by the miniſteriz 
officer to inroll it; and the creditor ought not to ſuffer for 


the neglect or omiſſion of the officer, 


In equity, where there is the covenant, or agreement of 
the parties, if made on a full and valuable conſideration, whe. 
ther it be to mortgage, or convey lands, the Court will com- 
pel an execution, If I covenant, in conſideration of mo- 
ney lent, to mortgage ſuch lands for it, this, in equity, is 1 
mortgage, and ſuch a lien upon the land, as that if the cove- 
nantor die, the heir is bound by it, though not named; ſuch 
a lien upon the land, as that, if the covenantor become a bank. 
rupt, his land thus covenanted to be mortgaged, ſhall not be 
liable to the other creditors on the commiſſion of bankruptcy, 
So that it is no objection, that the other creditors will be pre- 
judiced by the inrollment of this recognizance, for the other 
creditors are as much prejudiced, in the caſe laſt put of the 


bankruptcy. 


If it were admitted, that the recognizance, for want of an 
inrollment, is an imperfect ſecurity, juſt as a mortgage, if 
made by way of feoffment, would be void for want of livery; 
yet, as in ſuch caſe, where the fecurity is made for a (a) full 
and valuable conſideration, a Court of Equity would make it 
good, though againſt a meſne creditor by judgment; in the 
ſame manner will equity help this imperfect ſecurity, it it be 


_ imperfect fer want of an inrollment ; it being agreed on al 


ſides, that the ſecurity ſhould be a recognizance, and in con- 
fidence of this, the money actually advanced. 


And it is plain, when the recognizance is inrolled, (if that 
be requiſite,) the inrollment ſhall relate to the acknowledg- 
ment, and make it perfect ab initio. 


So that we humbly take it, the recognizance, though not in- 
rolled, is a good recognizance, or if an inrollment be requiſite, 
we arc {till at liberty to inroll it, and that it ſhall take place 2s 


On 
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On the other ſide it was alledged, that without inrollment ey v. 


this recognizance was no record, not could it be given in 
evidence as ſuch; and though no preciſe time was fixed for 
the inrollment of it, it was, however, reaſonable to follow the 
equity of the 13 Ed. 1. cap. 4. which provides for the inrol- 
ment of ſtatutes merchant and ſtaple ; and that, by the courſe 
of the petty-bag, (1) they never inrolled recognizances after 
fx months, without a ſpecial order to do it nunc pro tunc. 
That in this caſe application had been made to the Maſter of 
the Rolls for leave to do ſo, who had refuſed it; and particu- 
larly Sir J-/pb Jekyll inſiſted, that this ſecurity ought to be 
deemed only as a debt by ſimple contract, and not as a bond, 
ia regard it did not appear to have been dehivezed as a deed. 


Lord Chancellor : 'There is a juſt ſuſpicion upon the ſecurity, 
that this recognizance was otherwile ſatisfied or ſecured, it 
not having been all this while inrolled ; and whenever the 
Court permits the inrolling of πecognizance, after the time 
elapſed, it always takes care not to hurt an intervening (a) 
purchaſor; and as that may happen to be the caſe here, there- 
fore Philips is to be looked upon as a bond-creditor only, the 
ſealing and acknowledging thereof ſupplying the want of de- 


livery. 


FAIR. 


(#s) To this pur- 
poſe fee the caſe 
of Fothergil 
verſus Kend- 
rick, 2 Vern. 
234- 
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(1) Vide Lord Clarendon's orders, 148. 


Northey ver/us Strange. 


A Freeman of Londen has no wife, and has iſſue A. a ſon, 
and B. and C. daughters, C. marries againſt her fa- 

ther's conſent, by which means ſhe never had any portion 

afterwards ſhe dies in her father's life-time, leaving a ſon D. 


* The freeman makes his will, wherein, taking notice that 
he had given to his ſon A. 400 J. and to his daughter B. 1009/. 
in full of their orphanage part by the cuſtom, he deviſes 500/. 
to his grandſon D. and, after ſome other legacies, gives one 
moiety of the ſurplus of his perſonal eſtate to his ſon 4. the 
other moiety to his children and grandchildren. 


Afterwards the freeman, in his life-time, gives ſeveral fur- 


they ſums, at ſeveral times, to his ſon, amounting to 600 4. 
more, 


Caſe 90. 


Sir Joun Tax» 
vor, Maſter of 
the Rolls. 


Preced. in 
Chan. 470. 

2 Eq. Ca. Ab. 
264. pl. 8, 9. 
331. pl. 4. 
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more, the certainty whereof does not appear under the frees 
man's hand, but does appear by the ſon's anſwer in the eauſe 


and then the freeman dies, leaving his daughter B. enfient 
with a child which was afterwards born, 


1/, It was admitted by the counſel on both ſides, and de- 
creed by the Court, that there being no wife of the freeman, 


(a) the children were entitled to one moiety, the other moiety 
being the dead man's part. | 


leaves no wife, the children are entitled to one moiety, and the other moiety is the dead man's part, 


— wg g A2 ah, It was admitted by counſel, and ſaid to have been ſo 


not within the determined, and ſettled, that a freeman's grandchild (where 
cuſtom, to come 


In for an or- 
phanage part. 
(6) Salk. 426. 
1 Vern. 397. 


342 ] 
Freeman's ſon 
has had ſeveral 
ſums fi om the 
freeman, the 
certainty of 
which does ap- 

r; the fon 


had likewiſe 


ſeveral other 
ſums, the cer- 
tainty of which 


does not appear, 


otherwiſe than 


by the ſon's an- 


ſwer ; the ſon 
not barred, but 


the grandchild's father was never advanced in the ſreeman's liſe- 
time, and died before the freeman, leaving a child), (5) was 
not within the cuſtom ; and that only the freeman's children 
were within the cuſtom, to come in for an orphanage part. 


3dly, It was decreed that whereas the freeman's ſon A. was 
by the freeman's will mentioned to have had 4000. and conſe- 
quently the quantum of 4.”s advancement appeared under the 
freeman's hand, yet this (c) very declaration, by the cuſtom, 
let the ſon in for his orphanage part; and though the fon 4. 
afterwards received farther ſums amounting to 600 J. from his 
father the freeman, and the certainty thereof appeared by his 
own anſwer, yet theſe ſums which were additional gifts to his 
advancement, being with the other 400 J. brought into hotch- 
pot, would not be a bar to his orphanage part. (1) 


ſhall come in for his orphanage part. (e) 2 Vern, 630. 


One deviſes the 
ſurplus of his 
eſtate to his 
children and 
grandchildren ; 
a grandchild in 
ventre ſa mere 
at the teſtator's 
death ſhall not 


ath'y, That the child of B. the freeman's daughter, whs 
was in ventra ſa mere at the freeman's death, ſhould not take; 
in regard a deviſe to one's children and grandchildren ſhould, 
primd fact, refer only to ſuch children and grandchildren, as 


were living at the time of the making (2) of the will; but if 


take; ſecus had it been to the children and grandchildren living at his death. 


a de- 


— 


* 


(1) Vide Blunden v. Barker, poſt. 


42. 
(2) Vide Heath v. Heath, 2 Atk. 
121. Hayghton v. Harriſon, 2 Atk. 
2 


329. Maddiſonv. Andrew, 1 Vet. 57. 
Elliſon v. Airey, 1 Vez. 111. Horjely 
v. Chaloner, 2 Vez. 83. Bart u. 


Hoil:fler, Amb. 334. Jaac v. _ 
mo. 
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a deviſe were to my children and-grandchildren living at my — = 
Aub, a child in ventre ſa mere might, in ſuch caſe, be ſo far re- TRANGE, 
carded as to be looked upon as living (1). 


5thly, That the ſon A. ſhould not come in for a ſhare of the 
remaining ſurplus, he being, by the words of the will, ſepa- 
rated from the other children, (viz.) the deviſe being of one 
moiety of the ſurplus to the teſtator's ſon A. and the other 
moiety to his children and grandchildren, fo that the ſon 4. [ 343 } 


was intended to have only a moiety. 


6thly, That the children and grandchildren muſt take per Children and 
grandchiidren 


capita, and not per ſtirpes 3 they all taking in their own right, mut take — 
and not by way of repreſentation (2). capita. 


-thly, That a legacy of 500 J. being given to A. and if . (a) 2 Vern. 
died before twenty-one, then to B. upon As dying before ge pom 
twenty-one in the life of the teſtator, this was not a lapſed Lord Bindon 
legacy (a), but ſhould go over to B. don ares of 


* 


Amb. 348. Baldwin v. Karver, Cowp. Finer v. Francis, 2 Bro. Cha. Rep» 
zog. Attorney General v. Criſpin, 1 658. Hughes V. Hughes, 3 Bro. Cha. 
Bro, Cha. Rep. 386. Roberts v. Higman, Rep. 352. 

1 Bro. Cha. Rep 352. (Note). Con- (1) Vide Beate v. Beale, ante 246. 
greve v. Congreve, 1 Bro. Cha. Rep. Millar v. Turner, 1 Vez. 85. Bennet 
530. Devijme v. Mello, 1 Bro. Cha. v. Heneyzwood, Amb. 708. Cooper v. 
Nep. 537. Singleton v. Gilbert, 1 Bro. Forbes, 2 Bro. Cha. Rep. 63. Clarks 
Cha. Rep. 542, (Note). Gilmorev. v. Blake, 2. Bro. Cha. Rep. 320. 
Severn, 1 Bro. Cha. Rep. 582. Axton (2) Vide Blackler v. Nell, poſt 3 
v, Ven, 1 Bro. Cha. Rep. 542 (Note). vol. 383. 


Onions verſus Tyrer. Us 


© ap by will duly executed and atteſted by three wit- Lord Chancellor 
neſſes, who ſubſcribed the ſame in tht preſence of the Cowren. 


teſtator, deviſed lands to truſtees, to ſeveral uſes under which . Vern. 74t. 
reced. in 


the plaintiff claimed, Chance. 459- 

Gilb. Rep. 130. 
10 Mod 467. 1 Eq. Ca. Ab. 407. pl. 1. Ia a will dev:fing lands, three witneſſes muſt ſubſcribe 
iu the preſence ot the teitator, 


He afterwards made another will of the ſame lands, deviſing A will or write 
them to other truſtees, but to the (1) ſame uſes, and there 8 N 


maui be ſub - 
ſcribed by three vitneſſe but this need not be in the preſence of the teſtator. 


—— 


1) A mere change of truſtees wil! 178. 186. Dee v. Pott, Doug 684. 
doc revoke 4 prior deviſe of the equit- MHatts v. Fullarton, (cited) Doug. 691. 
able Elite, iet v. Sarford, 1 V ez, 


— 
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O SeQ. 5. 
(5) SeQ. 6. 


<) Ante 11. 
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was a clauſe, in this laſt will, revoking all former wills, but in 
this laſt will, tho? ſubſcribed by the teſtator, and atteſted by 
three witneſſes, yet the witneſſes did not ſubſcribe their name; 
in the preſence of the teſtator. 


Upon which the teſtator's heir at law laid claim to theſe 
lands; and the queſtion was, whether this laſt will, which 
was admitted to be a void will quoad the lands in queſtion, 
ſhould yet be a good revocation of the former will ? 


IJ, The diverſity betwixt the penning of the two clauſes in 
the ſtatute of frauds was obſerved; ( /cil.) the clauſe relating 
to the deviſe of lands (a) requires, that three witneſſes mull 
ſubſcribe in the preſence of the teſtator; but the clauſe of re. 
voking former wills (5) ſays, that no will in writing of land 
ſhall be revoked, unleſs it be by ſome other will or codicil in 
writing, or writing declaring the ſame, ſigned in the (c) pre- 
ſence of three or more witneſſes; ſo that this laſt clauſe does 
not direct that the writing, which revokes, ſhould be ſubſcrib- 
ed by three witneſſes in the teſtator's preſence ; but a will of 
land mult be ſubſcribed by three witneſſes, and that in the teſ- 
tator's preſence, 


But then it was inſiſted, that this laſt will, notwithſtanding 
the uſual clauſe of revoking all former wills, ſhould not revoke 
the firſt will; for that the revoking clauſe in the ſtatute te- 
quires, that ſuch reyocation ſhould be by a vill, which (it was 
faid) muſt be a goud and u, will of land, and this laſt will 
was not ſo; neither was it a good codicil, or ſo much as a 
writing declaring an intention of revocation ; for that this 
writing, (ſuppoling it to be a good will,) was yet ſo far from in- 
tending to revoke ve former will, that it gavethe landexadtlyto 
the ſame uſes ; now the revoking intended by this clauſe of the 
ſtatute was ſuch, as ſhould be made purely with an intention 
to revoke or deſtroy a former will; and ſo it was held and 
reſolved in the caſe of Eccleflon verſus Speak, in 3 Mad. 238. 
and S/24v. 89. 


Lord Chancellor: (1) Ido allow of the caſe of Eccleſton verſus 
Speak, in regard there the ſecond will deviſed the lands to ine 


(1) ** His lordſhip declared that if “ ſecond will barely revoked the fiſt 
«« the teſtator Tm 7yrer, had by his „ without declaring by the ſame act his 


«« intention 


fame perſon to whom they had been deviſed by the enn wills, On 10mg. 


ind therefore it may be truly ſaid, that the ſecond will did not A vol oil or 
intend to revoke the former, but rather to confirm it. codlcit, Rang 


there be a clauſe 

of revoking all 
former wills, will not however operate as a revocation. 
But 


— — ** 


— 


« intention to diſpoſe his lands to the 
« ſame purpoſes, to which they were 
« deviſed by the former will, the ſe- 
« cond will had been a good revoca- 
« tion of the former as to the lands 
« deviſed; but here is a diſpoſition of 
« the ſame lands in the ſecond will to 
« the ſame purpoſes as in the firſt will, 
« which ſhews he did not mean to re- 
« yoke his firſt will as to the deviſe of 
« theſe lands, unleſs he might by the 
« ſecond will (at the ſame time that he 
« revoked the former) ſet up the like 
« deviſe, ſo as to take effect by virtue 
« of his ſecond will, and that his ſe- 
«cond will never being ſo perfeRed as 
„to make the deviſe of the lands 
« therein to be good, the ſame deviſe 
« ſtood unrevoked by the former will; 
« and that upon the like reaſon the 
% courts of law had determined with 
« preat juſtice in like manner in the 
« caſes now cited. And it is plain the 
teſtator did not mean to revoke his 
„ firmer will by cancelling, but by 
* ſubſtituting another perfect will in 
lieu thereof, and not otherwiſe, and 
therefore the cancelling thereof if 
ny) was but a circumſtance ſhewing 
that he thought he had mace a good 
diſpoũtion by the ſecond will, and in 


confidence thereof it was done with 


no other intent, but that the ſecond 
* will ſhould thereby moſt ſurely take 
place. But here being a contrariety 
* of evidence, his lordſhip is of opinion 
the better evidence is, that the will 


was not cancelled by tearing it in 


the preſence of the teſtator, but if the 

* tekator did order it to be cancelled, 

* the effect of ſuch cancelling depend- 

** ec on the validity of the ſecond will, 

and ought to be taken as one act 

done at the iame time, fo that if the 
Vol. I, 


** ought to relieve. 


Parl. Ca. 45. 
U 


*« ſecond will is not valid, as the teſtz< 
tor thought it was, and without 
which he would not have cancelled 
the firſt, the cancelling the firſt will, 
depending thereon, ought to be 
* looked upon as null alſo, and there- 
*« fore the firſt will as to the ſaid lands, 
is ſtill ſubſiſting and unrevoked. 
And it would be unreaſonable and 
«« contrary to natural juſtice, that the 
* teſtator, who by his ſecond will has 
„ ſhewn his intention to diſpoſe the 
«« ſame lands to the ſame purpoſes as 
« in his former, and thereby in effect 
made the ſame deviſe twice, ſhould 
by that means be wholly defeated of 
* having his meaning take effect by 
«« either of them; and that therefore 
if the firſt will was cancelled as the 
law requires, it is one of thoſe ac- 
« cidents againſt which this court 
And upon the 
u hole matter his lordſhip declared 
ce the truſt of the term in the firſt will, 
*« ought to be executed, &c.” Reg. 
Lib. B. 1716. fol. 242. The law to 
be collected from the ſeveral caſes upon 
this ſubject, ſeems to be this :t—The . 
title of the heir at law is not to be de- 
feated, but by ſome other title certain 
and unexceptionable. Gilb. Deviſes, 
115. And therefore where there is 
proof of the exiſtence of a will, the 
contents of which do rot appear, no 
conjecture ſhall be admitted as to the 
contents of ſuch will, in prejudice of 
the heir. Cowp. 92. So, two incon- 
ſiſtent wills of the ſame date, neither. 
of which can be proved to be laſt exe- 
cuted, (unleſs explained by ſeme ſub- 
ſequent act of the teitator), are void 
for uncertainty, and will let in the heir. 
Phitts v. Eari of Angiejea, 5 Bro. 
On the other hand 
wherever 


„ 
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But ſuppoſe, in the latter will, in that caſe, there had been 
no deviſe of the ſame land to the ſame perſon, or if the latter 
will had only extended to the perſonal eſtate, and not to the 
lands in queſtion, then the general clauſe of revoking all for. 
mer wills, might have been a good revocation, 
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Ov tons v. 
TyazR. 


But a ſecond will deviſing lands to the ſame perſon as the 
former, and revoking all former wills, and this ſubſcribed 
three witneſſes, but not in the teſtator's preſence, ſhall never 
revoke the former will, ſo as to let in the heir; nay, if by 
the latter will the premiſſes in queſtion had been given to 2 

third perſon, it ſhould never have let in the heir, in regard the 
meaning of the ſecond will was, to give to the ſecond deviſce, 


Cancelling 2 
former will by 
- miſtake, or on 
a preſumption 
that a latter 
w.Il-is go d, 
which proves 
void, will not 
let in tae heir. 
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wherever an ef:&4ive deviſe appears to 
bave been once made in diſinheriſon of 
the heir at law, it ſhall lie upon the 
heir to prove that ſuch deviſe has been 
as effetively defeated, Harwood v. 
Gooar:ght, Cowp. 87. and 7 Bro. Parl. 
Ca. 344. (S. C.) In the preſent caſe 


of Onions v. Trer, the firſt will was 


impeuched in both the ways, pointed 
out by the Statute of Frauds, namely, 
11. As being torn in the preſence and 
by the direction of the teſtator (to 
which point ſome evidence was ad- 
duced, as appears by the report of this 
caſe in 2 Vern. 741. and alſo by the 
decree as above ſlated from the regi- 
ſters-book) and 2dly, As being revoked 
by the ſecond will. On the firſt head 
the act of cancelling was not ſufficiently 
proved, but yet it is determined by 
this caſe as well as by Hyde v. Hyde, 3 
Cha. Rep. 155. and Burtenſhaw v. 
Gillert, Cowp. 49. (which fully re- 
cognizes the principles of Onions v. 
Tyrer), that the cancelling is in itſelf 
an equivocal act, and in order to ope- 
rate as a revocation, muſt be done animo 
revo andi. On the ſecond head, with 
reſpect to revocation by ſubſequent de- 
viſe, it is neceſſary that the ſecond will 
ſhould expreſsly revoke, or be clearly 
incompatible with, the firſt deviſe, 
guead the particular ſubjet matter of 


ſuch deviſe, for no ſubſequeat deviſe 


will revoke a prior one, unleſs it ap- 
ply to the ſame ſubje matter, Harwood 


v. Goadrigbt. It is alſo neceſſary, that 
the ſecond will ſhould be A aud 
ef+4;ve at the time of the death of the 
teſtator. If therefore it be net executed 
according to the Statute of Frauds, i! 
is not cue, and it is as if no ſecond 
will had exiſted, as in Hyde v. Hyde, 3 
Cha. Rep. 155. Limbery v. Mala, 
Com. Rep. 451. and in the preſentcale 


of Onions v. T yrer, (and yet a deviſe of 


lands void in reſpect of the inca; acity «sf 
the deviſee to take, ſha!l revoke a for- 
mer deviſe. Roper v. Ratcl:fe, 1 Bro. 
Parl. Ca. 450. So ſhall a ſubſequent 
grant to a perſon incapable of taking. 
Beard v. Beard, 3 Atk. 72.) So, if 
the ſecond will be effectually cancelled 
in the life-time of the teſtator, the fit 
will ſhall operate as if no other had ex- 
iſted, for it is the only will at 
the teſtator's death. Gooaright v. 
Glazier, 4 Burr. 2812. With reſpect 
to the difference of the penning of de 
two clauſes of the ſtatute as to wills and 
revocations, (which is obſerved id 
Onions v. Tyrer), it does not appear 
that any caſe has been determined ex- 
preſsly _ the ſubject either in afir- 
mance of, or contradiction to what i 
ſaid by lord Cowper in the decree 4 
taken from the regiſter's book, all tix 
queſtions having ariſen upon inſtru- 
ments, which have not operated mere 
as revocations, but alſo as ſub/tartin? 
deviſes in themſelves. 


what 
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whit it had taken from the firſt, without any conſideration had Pn 


to the heir, and if the ſecond deviſee took nothing, the firſt 
could have loſt nothing z or if the firſt will had been cancelled 
by the teſtator's directions, upon a preſumption, that the ſe- 
cond deviſee was to take the premiſſes by the ſecond will, ſuch 
a cancelling ſhould not have profited the heir, becauſe it would 


have been a cancelling proceeding from a miſtake : it is no 
more, than if the teſtator, being ſick, and having his two wills 
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o 


under his pillow, ſnould, by miſtake, give his laſt will to be 


cancelled, or order one to cancel his firſt, who, by miſtake, 
cancels his laſt. 


And ſo in the principal caſe, though the firſt will was or- 
dered by the teſtator to be cancelled, and the ſame was in fact 


cancelled accordingly, yet all this being upon a preſumption, . 
that the latter will was good, and duly executed, it is pro- 


perly relievable under the head of accident, Wherefore let 
the heir be enjoined, and the firſt dęviſee hold and enjoy. 


In this cauſe it was faid by Sir Thomgs Pocvit, and not denied 
by any, that if a man, having two duplicates of his will, can- 
cels one of theſe duplicates with an intention to deſtroy his 
will; this is a good revocation of the whole will, and of both 
the duplicates; and that this was Sir Edward S:ymaur's 
caſe, (1) 


" 4a WY 


[ 346 ] 


One makes du- 
plicates of his 
will ang cancels 
one of the du- 
plicates this is a 
revocation of 


the whole will, 


7 


— 


(1) So Burtenſbaau v. Gilbert, Cowp. revocandi, Mafon v. Limbery, 4 Burr. 
54+ But it will depend upon the can- 2515. and Com. Rep. 45 U S. C. 


telling the duplicate being done anime 


U 2 


DE 


Term. Paſchæ, 1717. 


— „— a 


Cale . Bagot verſur Oughton. 


Lord Chancellor 8 IR Eduard Bagot married the daughter and heir of Sir 
— Thomas Wag ftaff, and for raiſing part of Mrs. Vag fai 

Forteſc. Rep. portion, Sir Thomas Wag flaff mortgaged part of his eſtate for 

Mod. Caf. 249. 35007. and died, leaving Lady Baget his daughter and heir, 


381. 
A covenant to the money not ſuable in equity, unleſs covenantor receives the money; 


mortgage 
as where a feme ſole, ſeiſed of lands ſubject to a mortgage, marries B. and the mortgage is aſligued, 
and B. in the deed of aſſignment covenants to pay the money and dies, his perſonal eftate not liable 


in equity to pay the mortgage money. 
The Lady Bagot afterwards joined with her huſband Sir 
Edward in a deed and fine, whereby ſhe ſettled her eſtate on 
her huſband and herſelf and the heirs male of the body of her 
huſband. 


It happened that the mortgagee wanting his money, Sir 
Edward joined in an aſſignment of the mortgage, and cove- 
nanted that he, or his wife, or one of them, would pay the 


money. 


Afterwards Sir Edward Baget died, ieaving Sir Walter vis 
ſon by his ſaid wife, and his lady intermarried with the defen- 
dant colonel Oughton, and died. 


And the queſtion being, whether, by reaſon of the cove- 


1 1 


6 ” _— * 


(1) Reg. Lib. A. 1716. fol. 438. 


(a) originally 


L 348 4 nant from the ſaid Sir Edward Baget, for the payment of this t 
35001. mortgage-money, Sir Edward's perſonal eſtate ſhould 8 
be liable to pay the ſame? th 

It was decreed (1) by Lord Chancellor, that this covenant : 
by Sir Edward ſhould not oblige his perſonal eſtate to go in 
eaſe of the mortgaged premiſſes ; foraſmuch as the debt being 
; | Wa 


ve Term. Paſche, 1717. 148 
(a) originally Sir Thomas W ag haff s, and continuing to be ſo, Bacor v. 


. OvcnuTon. 
the covenant upon the transferring the mortgage was an ad- (a) Vide the 
ditional ſecurity for the ſatisfaction only of the lender, and — 
not intended to alter the nature of the debt. — 2 vol. 689. 

1 


From hence, as it ſeems, it may be inferred, that if a feme 
ſole makes a mortgage, and receives the money, and marries, 
and then the mortgage is transferred, the hnſband joining in the 
aſſignment, and covenanting to pay the money, the wife, or 
the heirs of the wife, upon the death of the huſband, ſhall not 
compel an application of the huſband's perſonal eſtate for the 
payment of this mortgage-money. Secus if the huſband had 
received this money (2). 


—— 


1) Et vide Hexwell v. Price, ante, Lewis v. Nangle, Amb, 150. Clinton 
294. (note). v. Hooper, 3 Bro. Cha. Rep. 201. 
(2) Vide Tate v. Auflen, ante 264. 


Dean and Chapter of Dublin ver/us Dowgatt. Calc 93. 


HE Archdeacon of Dublin moved for a mandamus in Lord Chancellor 
the court of King's Bench in Ireland, to be directed . roo 


to the Dean and Chapter of Dublin, commanding them to ad- lies on _—_ 
mit him to a ſtall in the cathedral church of Dublin, and to a mandamus. 


vote in the chapter. | [ 349 ] 


And upon that motion, and arguments thereon, the Court 
of B. R. there granted firſt a mandamus, then an alias, and at 
aſt a peremptory mandamus. 


Afterwards the Dean and Chapter brought a writ of error 
ſuing out of the Court of Chancery here, and returnable in 
the Court of B. R. at Weſtminſter ; and it was moved, in re- 
gard the King's Bench in Ireland had not made any return to 
the writ of error, that the Court of Chancery would order them 
to make their return, and in the mean time to ſtay all the pro- 
ccedings upon the mandamus. 


For which purpoſe it was inſiſted, 1/, that a writ of error 

was a writ of right, and the King's writ, and the only remedy 

that the ſubject had to be redreſſed, when wronged by the 

moneous proceedings in an inferior court; as the court of f 

King's Bench i : | nerd a 
85 Bench in Ireland was, with reſpect to the court of 2 vai. 22. 


King's Bench in (a) England. = pl 3 


U S. Za; 
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DAN Sc. of 
DPuBLIN v. 
DowGaTT. 


(a) Carthew 69. 


W ativan verius 


Clark. 


(3) 9 Anne, 
cap. 20. 


L 350 ] 


(+) Salk, 136. 


the ſtatuie which allows ſpecial pleadings to a mandanw, 


De Term. Paſchæ, 171). 


2dly, That if a writ of error did not lie in this caſe, on xe. 
count of it's not being a judgment, but only a rule upon 2 
motion; yet the Court of B. R. in Ireland ought to return 
this; like the caſe, where the ſtatute of 21 Fac. 1. cap, 23. 
ſays, “that after iſſue joined, a habeas corpus ſhall not remove 
« 2 cauſe out of an inferior court”, {till the inferior court 
ought to make their (a, return to the court from whence the 
habecs corpus ifſued, of che ſpecial matter, tho* they have liberty 
to proceed notwithſtanding. | 


3, That upon a mandamus, ſince the ſtatute relating to 
mandamns's (o), which allows ſpecial pleadings to it, it is plain 
error lies; but however, there ought to be a return to the 
Writ. | 


On the other ſide it was aid, that it was very true, ſince 


error lay of a judgment thereon z becauſe it is now in the nature 
of an action, and coſts are given by the ſtatute for that fide 


which prevails, 

But this is no argument that error lies of a mandamus, where 
there is no plea to it, and only a rule awarded for the mandamus, 
which 1s not in nature of a judgment. 


That the late ſtatute of mandamus's did not extend to Ireland; 
ſo that there could be no ſpecial pleadings, by way of replict- 


tion to it, as now there may be in England. 


That this was like a prohibition granted upon a motion, of 
which no writ of error lies; as was adjudged in the Houſe of 
Lords in the Biſhop of St. David's caſe, who moved for a pro- 
hibition in the King's Bench to ſtay the proceedings in the 
Archbiſhop's court, in order to his deprivation, and the Court 
of King's Bench denied it; and on that, the Biſhop of St. David's 
brought error in the Houſe of Lords, who held it did (e) not 
lie; which was apprehended to be the ſame caſe. But if there 
was a declaration vpon a prohibition, and a judgment gien 


thereupon, in ſuch cate error would lie, 


But it being ſaid, the court of B. R. in Ireland were dif 
poſed to ſhew all obedience and reſpect to the Court of Chan- 
cery, and oniy deſired time to conſider what to return, doubt- 

-ould ſub. 


ing whether this writ of error lay, and that they v | 
| gi 


—_ 
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mit, until they ſhould make a return to the writ of error, to Dr aN. Ka. of 
P LIN. 


ſtay proceedings upon the mandamus ; the Court gave them pegearr, 
their own time. 


On this occaſion Parker C. J. (who together with C J. King, [I 351 J 
and C. B. Bury were defired by Lord Chancellor Gzeper to 

aſſiſt at the motion), ſaid, that the Court of Chancery might 

ſuperſede this writ of error quia improvide emanavit, if it were 

ſo. , _ 


Alſo he ſaid, that a mandamus, ſince the late ſtatute, was in Writ of error of 
a wlgme rt on 


the nature hol an action, ſpecial replications, and pleadings „ mindam-s, 


. . 1 | 7 C * Je th: re- Av ſuper edeas 
therein, being admitted, and coſts given to cither fide that pre we 


vailed : 4, mandamus. 


And that a caſe had happened in the King's Bench where 
judgment was given upon ſpecial pleadings upon the late ſta- 
tute, for the mandamus, and the defendant brought error, and 
it was admitted error lay; yet this was held to be no , 
to the peremptory mandamus; for that ſuch a conſtruction 
would quite defeat the end of the ſtatute, and prevent the of- 
ſicer, who was choſen annually, from having any fruit of the 
mandamus. , 


And King Cy J. took notice, that the words of the ſtatute 
wete, that in caſe judgment were given for the mandamus, a 
(a, peremptory mandamus thould be granted without delay (1). (a)Videſe. 2. 


— — 
— * _— — — 


(1) Upon return being made to the That no writ of error will lie upon 
writ of error, it was afterwar 's deter- ** award of a perempto'y mandamus,” 
mined in the court of K B. and afirm- 2 Bro. Pal. Ca. 554. 
ed upon appeal to the Hor ſe of Lords, . | 
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* 


Cafe 94. - Vane verſus Fletcher, 


„ 


Lord Chancellor 8 IR Henry Fletcher, having a conſiderable LA in ſec. 


CowyEer, 


ſimple in Cumberland, and being converted to the Popi(h 


- Fq. Ca. Ab religion, conveyed his eſtate by ſettlement to truſtees in fee, 
r in truſt that he ſhould have a rent- charge thereout for his life, 


4/ 7· pl. Is 


7 


= 


and then in truſt to ſecure his ſiſters' portions ; and afterwards 
to the uſe of Henry Fletcher, a remote Telation and a papiſt, 
for ninety-nine years, if he ſhould ſo long live; remainder to 
the truſtees and their heirs during the life of the ſaid Henry 
Fletcher, to preſerve contingent remainders, remainder to his 
firſt and other ſon in tail male ; and for want of ſuch iſſue, to 
Sir Henry's nephew Richard Vane for his life, and ſo to his 
firſt, Sc. ſon in tail male, upon condition to change his name 
from Vane ta Fletcher, with remainders over. 


Sir Henry Fletcher died without iſſue, and Heary Fletcher the 
papiſt had no iſſue, and Richard Vane the remainder-man, to- 
gether wich the ſiſters and heirs at law of Sir Henry Fletcher, 
brought their ſeveral bills, ſetting forth, that Henry Fletcher, ! 

353] being a papiſt, was by the act of the 11 & 12 V. 3. cap. 4. 
ſect. 4. diſabled to take any real eſtate, or any truſt thereout ; 
wherefore their reſpective bills prayed, that the reſpective 
plaintiffs ſhould be let into the poſſeſſion of the premiſſes. 


Lord Chancellor at firſt inclined to direct an iſſue to try, 
whether Henry ${c:cher was a papiſt at the time that this re- 
mainder thou'd {ave veſted in him; and this was deſired by 


not tothe laintifts; but in regard the act of parliament inflicted a 


any one 5 


vantage forfeiture and dif2bility, (for which reaſon it was to be taken 
envi  Piriciiy,) and ic laid Zlenry Fletcher heing above eighteen years 
of age at the time of the making of the ſettlement, aud ſo not 

within the clauie of retrieving the eſtate, by returning to the 

| | proteſtant 
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religion, (which probably was (a) intended by the 
:2ment), his Lordſhip would not aſſiſt the plaintiffs ſo far, 
25 to direct an iſſue (1) to try, whether the ſaid Henry Fletcher 
was a papiſt, at the time when the ſettlement was made; but 
left the heir at law, and the remainder-man, to go on and try 
their ejectments upon ſeveral demiſes ; and directed, that none 
of the truſt-terms, or eſtates in the ſettlement, previous to the 
ſaid eſtate limited to Henry Fletcher the papiſt, or meſne be- 
twixt the papiſt and Mr. Fane the remainder-man, ſhould be 
given in evidence, or inſiſted upon ; to the intent it might be 
tried, whether Henry Fletcher, who was ſtrongly affirmed to be 
a papiſt, (but had on the other fide controverted it), was capa» 
ble of taking or net; and who had the title, in caſe Henry 
Fletcher the papiſt was not capable of taking ; the remainder- 
man inſiſting, that the limitations to the papiſt being void, 
therefore he was to take (2) preſently ; and the heir inſiſting, 
that the remainder-man was not to take until Fletcher the papiſt 
(hould be dead without iſſue ; and that in the mean time the 
eſtate ſhould deſcend to the heir, as undiſpoſed of by the per- 
ſon that made the ſettlement. a 


© It is remarkable, that the clauſe of the ſtatute of 11 & 12 
. 3. made to prevent the growth of popery, which ſays, 
« The next of kin, that is a proteſtant, ſhall enter and enjoy 
« the lands during the life of the papiſt, or until he ſhall con- 
« form,” extends only to the cafe, where the papiſt is under 
eighteen, at the time that any lands come to him; but where 
the papiſt is above eighteen when the lands come to him, or 
in truſt for him, ſuch papiſt is utterly diſabled to take, and the 
eltate void ; ſo that in the principal caſe, Henry Fletcher the 
papiſt being above eighteen at the time when the limitation 
was made to him, his next of kin made no pretenſion to the 
eltate in queſtion, 


Alſo in this caſe, there were certain cuſtomary or copyhold 
lands, held of the borough of Cockermouth, which the ſaid 


dir Henry Fletcher was ſeiſed of, and which could not paſs, but 
by ſurrender. 


353 


Vans v, 
FirxzTCuRa. 


(as) Vide poſt, 
2 vol. 6. 

Hill verſus 
Filkin, and lord 
Macclesfield's 
opinion therein. 


By the ſtatute 
azainſt the 
growth of po- 
pery, papiſt 
under eighteen 
diſabled to take 
only till con- 
formity, if 
above eighteen, 
diſabled for ever. 


354 ] 


Voluntaty con- 
veyance of a 
copy hold, or 
other eſtate, not 
helped ia equity 
againſt the heir. 


(1) Vide Stephens; Hoſpital v. Sean, 
5 Bro. Parl. Ca. 454. Hebjon v. Meade, 


ö Bro, Parl. Ca. 197. O'Grady v. 2 vol. 362. 


Lord Kin/ale, 6 Bro. Parl. Ca. 284. 
(2) Vide Carrick v, Errington, poſt. 


And 
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And on behalf of Hengy Fletcher, it was ſaid, that Sir Hexry 
had done all that lay in his power to ſurrender them, for he 
had made a letter of attorney to J. S. to ſurrender the yre. 
miſſes, and the ſteward or tenants refuſed to accept them, 
inſiſting, that they ought to keep the letter of attorney; 
upon which they broke off, and no ſurrender was made, 


But 


Lord Chancellor thought this a lucky accident in favour of 
the heir, which equity ought not to deprive him of, any more, 


than if the copyholder and the lord had diſagreed about a fine, 


which had prevented a ſurrender z and that this being a yolun. 
tary conveyance was not to be aſſiſted in equity, like the caſe 
of a conveyance to a wife (1) or child, But if the heir at h 


had himſelf done any thing to have prevented the acceptance of 
the ſurrender, that had been material. 


Beſides, after all, it did not appear in this cafe, that Sir H. 
Fletcher had done all in his power for the making the ſurten- 
der; for which reaſon the title to the copyhold premiſſes was 
declared by the court to be in the heir. 


88 


Caſe 95. 


2 Eq. Ca. Ab. 
＋ pl. 5. 698. 


A mortgage 
comes to an 
executo!, who 
xeceives the 
murtgage mo- 
ney, and pays it 
away tv his 
teſtator's cte- 


— 


(1) Vide Warts v. Hullas, ante 60. 


Pooley & al' ver/us Ray. 


8 IR ohn Cordell, ſeiſed in fee of a conſiderable eſtate in 
Suffalt, was indebted to Clement Ray the ſteward of his 
courts, and who was an attorney at law, in 400 /. by mort- 

ge dated the 1 Jan. 1701. taken in the name of Jillian 
Taylor; and afterwards Sir John Cordell in May 1504. died 
without iſſue, leaving his two ſiſters, Elizabeth King, and Mare 
garet Firebraſs, his heirs at law. 


dirors ; afterwards it appears, that the mortgage had been ſatisfied in the teſtator's life time; the 
executor muſt refund, tho' he had before paid the money away in debts, which he had not other · 
wiſe aſſets to pay. 


Elizabeth King died leaving an infant ſon, now one of the 
plaintiffs, but by her will deviſed her moiety of the eſtate to 
two truſtees, the plaintiff Peoley and one Gelding, in fee, in 
truſt to join with the other ſiſter Aſargaret to raiſe by ſak, 
mortgage, &c, of ſo much of the eſtate as was neceſlar)s 

moucsz 
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lebts. 

The creditors of Sir Jahn Cordeil brought a bill againſt the 
truſtees Pooley and Golding, to have a ſale for payment of their 
debts. 

And on hearing of the cauſe, the — of the late Queen, an 
account was decreed to be taken of Sir John's perſonal eſtate z 
and if that ſhould not be ſufficient to pay the debts, then the 
truſtees were to join in a ſale or mortgage to raiſe what mo- 
ney was requiſite, and all the other creditors of Sir John 
Cordell were to come in before the Maſter, to prove their 
debts, | 

In April 1709. Clement Ray the mortgagee died, leaving his 
brother the defendant {ſaac Ray executor, who coming before 
the Maſter, and not admitting any of his mortgage-money to 
be paid, proved the execution of the deed, and ſo got a report 
for his whole principal and intereſt as due; which report was 
afterwards confirmed and made abſolute; and the money 
amounting to 700/, was, all of it, on the an: 
1711, paid by the truſtees. 


. Afterwards it appeared by a copy of an account, under Cle- 
ment Ray's own hand, that 353 J. 135. 1d. had been paid by Sir 
Jobn Cordell in his life-time. 

Upon this, the truſtees and infant bring a bill to be relieved 
againſt this over-payment. The defendant pleaded the former 
decree, report, and proceedings; but, it being the caſe of an 
infant, the plea was over-ruled. | 


Then the defendant anſwered and inſiſted, that before any 
notice of the plainuit's demand on account of this over-pay- 
ment, the defendant, as executor of Ray, had paid my this 
7001, in the debts of his teſtator. 


Maſter of the Rolls: Let the Maſter ſee, whether there has 
deen a double payment; and as to ſo much as has been over- 
paid, it muſt be allowed to the plaintiffs, and paid back by 
the executor of Ray; and the exccutor to be at liberty to ſue 
ſuch creditors, as through miltake he has paid, to make them 


refund, : 


monies ſufficient for the payment of her brother's (Sir John's) reef. 
| oy” > 
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_— And there being an appeal from this decree to the Lord 
Chancellor Cowper, his Lordſhip (1 ) affirmed the decree, de- 
claring that tho' this might be a hard caſe, yet if the plaintifh 
had a right to be repaid their money, which they had over-paid 
on the mortgage, this right could not be overthrown by the de- 
fendant the executor's applying the money in any manner he 
ſhould think fit ; any more, than if an executor at law ſhould 
recover a debt, and pay the teſtator's debts with it, and after. 
wards this judgment recovered by the executor is reverſed in 
error; the executor muſt reſtore the money to the plaintiff in 
error; and his having paid it away in debts of his teſtator, will 
not excuſe him from paying it back. 


So in the ſame manner, if there were a decree for the er- 
ecutor to be paid a ſum of money by the defendant, and the 
executor, having received the money, pays it away in debts; 
and then the defendant, againſt whom the executor had reco- 
vered the decree, brings an appeal, and reverſes the decree; 
the plaintiff in the appeal ſhall be reſtored to the money, 


Secus if the defendant had delayed the appeal, and willingly 
Rood by, whilſt the Executor paid away this money to the 
teſtator's creditors z for this would be drawing the executor 
into a ſnare ; but nothing of this kind appearing in che preſent 
caſe, affirm the decree, 


PR” % 
— 


(>) Reg. Lib. B. 1716. fo. 419. of what he has been overpaid, altho 
His Lordſhip was of opinion, that ** he hath applied the ſame in ſatisfac- 
although the defendant Ray's pay- tion of his brother's debts, and the ra- 
** ment of 700 J. amongſt his brother's ** ther for that it is doubtful whether he 
* creditors, be an accident which falls did not know how the accounts ſtood 
« hard upon him, yet it is impoſſible between his brother the teſlator, and 
« for the plaintiff to make them parties. ** Sir Jobs Cordell, before ſuch appli- 
« And there being an evident miſtake cation made, and doth therefore or- 
jn the former account, there ought to der the ſaid decree to be conbrmed, 


* be a refunding by the defendant Ray, &. 


Caſe g6. Baſſet verſus Clapham, 


[ 358 ] O N E after marriage makes a voluntary ſettlement of his 
Sir Jos lands to himſelf for life, remainder to truſtees to ſupport 


Iiir contingent remainders, remainder to his firſt, &. ſon in tail 


——_ ſucceſſively, remainder to himſelf in ſee; and contracting 


$2 Eq. Ca. Ab. He 

748. pl. 1. Traſtees to preſerve contingent remainders in a voluntary ſettlement, decreed to on 

in 4 ſale for p+yment of debts, 4 
1 Cc 


Mk; 
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debts, he afterwards makes a conveyance of his eſtate to other — ] 
truſtees for payment of theſe debts. 

The creditors bring a bill, and (in? a/) inſiſt, that the 
truſtees for preſerving contingent remainders ſhould join in 
the ſale to deſtroy the contingent remainders; and this came 
on by conſent before Sir Joſeph Jetyll, who took time to con- 
der of it, alledging, that though in the caſe of Sir Thomas (1) 
Tipping, where truſtees had joined in cutting off remainders 
created by a voluntary ſettlement, the court, on a bill brought 
by a remote relation, had refuſed to puniſh them, as diſtinguiſh» 
ing betwixt a voluntary ſettlement, and one made on a valua- 
ble conſideration z yet he had not known a precedent where 
the court ever decreed the truſtees to join in deſtroying the con- 


tingent remainders; this being the (a) reverſe of the purpoſe 833 
ſor which they were at firſt inſtituted. — ou 
Oſborn, 4388. & 


But this cauſe coming on in Augyft 1717. and a precedent 11,1} verſus 
being ſhewn, where ſuch a decree was pronounced, his Ho- — 5. 
nour decreed, that the truſtees ſhould join to deſtroy (2) the I 
contingent remainders, and be indemnified, it being at the ſuit 


of creditors, and for raiſing of money for the payment of 
debts, 


Note; Sir Thomas Tipping's caſe was, where upon a mar- ( 359 ] 
riage, a ſettlement was made by a third perſon, to the uſe of 
the huſband for ninety-nine years, remainder to truſtees dur- 
ing the life of the huſband, to ſupport contingent remainders, 
remainder to the wife for life, remainder to the ſirſt, c. fon 
of the marriage, remainder to the heirs of the body of the 
huſband, remainder to the right heirs of the huſband ; there 
was no iſſue of the marriage, and the remainder in fee being 
contingent, in regard the limitation to the huſband was for 
years only, and the eſtate not moving ſrom the huſband, (for 
if it had, the remainder limited to the right heirs of thehuſband 


„ 


(1) Tipping v. Piggot, 1 Eq. Ca. Ab. is done with great caution, Tewn/end v. 
385. pl. 2. and Gilb. Rep. 34. S. C. Lawton, polt. 2 vol. 379. Symance v. 

(2) Reg. Lib. A. 1716. to. 460. Tarton, 1 Atk. 6 3. Woodhouſe v. 
There are ſome few inltances in which Hoſkins, 3 Atk. 22. Barnard v. Large, 
the court has exerciſed its diſcretion by 1 Bro. Cha. Rep. 534. And it ſeems 
directin g truſtees to join in deſtroying unſafe in any caſe for a truſtee ſo to do 
contingent remainders, as in Frewinv. without the directions of a court of 
Charlten, 1 Eq. Ca. Ab. 386 pl. 4. equity. Vide Manſell v. Manſell, poſt. 
Hungen v. Foley, poſt. 536. But this. 2 vol. 678. 


would 


. Ja ”. — 1 
— — . — Üy— — 


359 


B48 1 v. 
CLArHAMe 


Caſe 97» 
L 360 ] 
At the Rolle. 


SEq. Ca. Ab. 


701. pl. 2. 


. ſeiſed in fee 
demi ſes to B, 
His executors, 
&c. for ninety 
nine years, in 
truſt for himfelf 
und his wife for 
their lives and 
the life of the 


 ſarvivor, and 


after the death 
of the ſurvivor, 
in truſt for the 
heirs of their 


WY. 
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would have been the old reverſion, ) the truſtees joined io i. 
ſtroy this contingent remainder, 


And on this cafe being cited, it was faid by the Maſter q 
the Rolls, that if a ſon had been afterwards born, it would 
have been a breach of truſt ; but this remainder to the right 
heirs of the huſband, being a remote limitation, and not within 
the conſideration of the ſettlement, and voluntary, equity would 


not puniſh it as a breach of truſt. 


Hayter, Heir of Ambroſe Pile, Plaintiff, 
Rod, — — Defendant. 


(Argument for the Plaintiff Hayter a Pauper,) 


XC BROSE Pile had a wife Margaret, and being ſciſed 

n fee of an eſtate in Herefordſhire, by his indenture of 
demiſe dated 20 Aug 1670. demiſes the premiſſes to a truſtee 
(William Abrahall) his executors and adminiſtrators for ninety- 
nine years, in truſt for himſelf and his wife Margaret for their 
lives and the life of the ſurvivor, and after the death of the 
ſurvivor, in truſt for the heirs of their two bodies; and in de- 
fault of ſuch iſſue, then in truſt for the heirs of the body of 
Ambreſe Pile the huſband ; and in default of ſuch iſſue, in truſt 
for the heirs of the ſurvivor of the huſband and wife, 


two bodies ; and in default of ſuch iſſue, then in truſt for the heirs of the body of the huſbard ; 1 
in default of ſuch iſſue, in truſt for the heirs of the ſurvivor of the huſband and wife. Huband 
and wife have iſſue a ſon, and the huſband dies, and then the ſon dies in the life of the mother 
without iſſue, the. mother adminiflers to her hutband and ſon, and affigns this term to the defe d- 
ant. Decreed her aſſignee well intitled, and that the term ſhould not go to the heir of. the buſdand 


* as attendant on the reverſion, 


The huſband and wife have iſſue one ſon Tis Pile;, the 


_ huſband Ambrye Pile dies; afterwards 


The ſon James Pile dies in the life of the mother, being an 
infant, and without iſſue. 


Margaret Pile the mother, having adminiſtered, as well th 
her huſband, as to her ſon, aſſigns this term of ninety-nine 


years to the defendant Rod; whereupon, 


( 361 ] 


The queſtion is, who is intitled to the truſt of this term? 
Whether it is attendant on the reverſion, and conſequently 
belongs to the plaintiff, who is heir at law of this Aubrgſe Pile 
and is intitled to | the reverhon in fee expeRant on this term; 


or 


m_—_ ww XaX” aa oy 


n 


a * 2 K 
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a whether the defendant Red be intitled thereto, as aſſignee mc bop 


of Margaret the wife, who appears to have adminiſtered as 
well to her huſband, as her ſon? 


And, I take it, the plaintiff as heir at law of this Ambroſe 
pl, as he is intitled to the reverſion, ſo is he intitled to the 
nuſt of the term, and that this term, in equity, is attendant 
on the reverſion. 

In ſpeaking to this matter, I would beg Icave to conſider, 


1f, That this is not a term in groſs, but a term created 
4 novo, created by him, who, at the ſame time, had the in- 
heritance, and conſequently diſtinguiſhable in law from the 


former, 


2dly, That equity favours that conſtruQion, by which terms 
ve looked upon as attendant on the inheritance, 


zah, That in this caſe, the truſts declared touching this 
term (excepting ſuch truſts only as are void) are all deter- 
mined ; and that therefore this term ſhall attend the inhe- 
ritance, 

athly, That in this caſe, the words appointing the remain- 
d:r to the heirs of the body of the huſband and wife are good 
words of purchaſe, and not of limitation, it being in caſe of a 
truſt of a term. 


And, in the laſt place, I ſhall mention ſome caſes which, in 
my apprehenſion, come up to the principal caſe, and in which 
terms have been decreed to attend the inheritance. 


, Then I would obſerve, that the law itſelf diſtinguiſhes 
betwixt a term created de nov, and a term in gre/7. 


In 10 G. 87. (Leonard Lovie's caſe, ) and 1 Rol. Abridg. 831. 
Pla, 2. it is adjudged, that if one ſeiſed in ſee of land, deviſes 
it to J. $. and the heirs male of his body for 500 years, tho? 
this term ſhall go to the executors and adminiſtrators of J. S. 
and not deſcend to the heirs male of the body of J. S. yet 
when J. S. the deviſee of the term dies without iſſue male, 


the term {;all ceaſe, for the beneſit of the teſtator's heir at 
law, | 


But the law is plainly otherwiſe in caſe of a deviſe of a term 
in gra; and therefore, in 1 Rl. Abridg. $31. Pla. 1. Leven- 


h and 4 bey, where A. poſſeſſed of a term of 500 years, 
2 deviſes 
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deviſes it to B. and the heirs male of his body, here, though 
B. the deviſce dies without heirs male of his body, yet the 
term ſhall continue in B.'s executors, and ſhall not revert for 
the benefit of the teſtator's executors, as in the former caſe, it 
will ceaſe for the benefit of the heir. So that it is plain, even 
the law diſtinguiſhes betwixt a term created de novo out of an 
inheritance, (which is the preſent caſe) and a term in groſs, 


I muſt admit, that in the principal caſe, the term itſelf for 
ninety-nine years is not determined, but is now in being, it 
being an abſolute term at the time of its creation. 


But what I rely upon is, that though the term itſelf is not 
determined, yet all the truſts declared touching it, are at an 
end; and that therefore the term ſhall, in equity, attend the 
inheritance, which is the ſame thing, with regard to the 
equitable conſideration of it, as if the term itſelf were deter- 
mined, and conſequently that it belongs to the plaintiff who 
has the inheritance. 


In the next place I would take notice, that equity favours the 
conſtruction, whereby terms for years are looked upon as at- 
tendant on the inheritance. 

The creating of theſe long terms is a diſmembering of the 
inheritance, and a creating of fractions of eſtates ; but when 
equity conſtrues the term to be attending upon the inheritance, 
this is again uniting the term to the reverſion, and reſtoring it 
to the inheritance, from whence it was before taken. And re- 
ſtitutions are always favoured at law as well as in equity. 


Beſides, conſtruing a term to attend the inheritance, is an 
interpretation in favour of the heir at law; and an heir both in 
law and equity, is preferred to an executor, or adminiſtrator; 
an heir muſt be of the blood of the anceſtor from whom he 
claims to inherit; nay, he muſt be of the whole blood, for be- 
ing of the half blood will not ſerve his turn; but an executor, 


or adminiſtrator, may not be of the blood at all, but may 


chance to be a mere ſtranger. 


I ſhall only cite one caſe in law, and one in equity; in zela« 
tion to this matter, viz. that an heir is preferred to an executor. 


In 3 Levinz 47. Holt verſus the Biſhop of Wincheſter, there is 
this caſe : An incumbent of a church purchaſes the inheritance 
of the advowſon and dies, and the diſpute being betwixt the 


heir and executor, who ſhould preſent to the church: E 
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it was objected for the executor, that the advowſon did not 
deſcend to the heir, until after the death of the incumbent ; 
whereas by the death of the anceſtor the church became void, 
and by this means the avoidance was ſevered from the inherit; 
ance, and veſted in the executor, as a flower fallen. 


But adjudged, in favour of the heir, that all was but as one 
inſtant, and where thoſe two titles concur in one inſtant, the 
heir ſhall be preferred, as claiming under the elder right, 


And as the law prefers an heir to an executor, even where 
there is a concurrence of right, ſo equitas ſequitur legem, as 
every day's experience ſhews, that an heir ſhall compel the per- 
ſonal eſtate out of the executor's or adminiſtrator's hands, in 
aid of the real eſtate, to exonerate and clear the latter; which 
isa plain proof, that the heir, in equity, is (a) more favoured 
than the executor, or adminiſtrator, 


But in the next place (and what I pretty much inſiſt on) it 
is to be obſerved, that the truſts declared concerning this term 
of ninety years (ſuch of them I mean as are not merely void) 
are all determined, and conſequently, when the truſts declared 
concerning this term are all determined, the term ſhall attend 
the inheritance, 


It will, I preſume, be admitted, that if I am ſeiſed in fee, 
and make a leaſe for ninety-nine years, without any conſidera- 
tion, and continue in poſſeſſion, and declare no truſt concern- 
ing the term, this leaſe will be in truſt for me and my heirs, a 
truſt attending upon the reverſion and inheritance. 


And if this be fo, where a long term is created, and no 
trult declared, it brings me ſomewhat nearer the principal 
cale, (viz.) If a man ſeiſed in fee, creates a term for ninety- 
nine years, and declares /ome truſts of the term, (viz.) in truſt 
for himſelf for life, and afterwards in truſt for his wife for life, 
and there ſtops without declaring any further truſts ; it ſeems 
plain, and has been reſolved, in equity, that after the truſts 
that are declared, ſhall be expired, the term ſhall, from thence- 
forth be attendant on the inheritance. 


This brings me to the very caſe now before the Court, (viz.) 
that where a man is ſeiſed in fee, and creates a term for ninety- 
„ p 4 nine 
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nine years, in truſt for himſelf for life, and afterwards to hi; 
wite for life, and afterwards upon ſeveral other truſts, that are 
apparently void ; theſe void truſts, are as no truſts, and it is 
the ſame thing as if after the truſt limited to the huſband and 
wife for their lives, no truſts at all had been declared; for de. 
claring a void truſt, is declaring no truſt. 


Then I ſay, that in the principal caſe all the truſts declared 
by this deed, expectant upon the death of the huſband and 
wife, are void, either by accident, or elſe they were originally 
void even in their ercation; and for this purpoſe I muſt beg 
leave juſt to repeat them, — The huſband, who created this 
term of ninety-nine years, declares the truſt thereof to be to 
himſelf and his wife, for their lives and the life of the ſurvivor; 
this is good; and after the death of the ſurvivor, then in truſt 
for the heirs of the bodies of the huſband and wife. 


Now this was a contingent truſt, and would have been 
good, if there had happened to be ſuch a perſon, as was heir 
of both the bodies of huſband and wife: but then it muſt have 
been ſuch an iſſue of both their bodies, as ſhould have ſur- 
vived them both, for nemo ef heres viventis; but Fames Pile, 
the only iſſue of the marriage, dying after the father, and in 
the life-time of the mother, he could not take as heir of both 
their bodies, and therefore this limitation, which might by 
Palſibilicy have been good, became by accident, void. 


The next limitation is in default of ſuch iſſue, (viz.) in de- 
fault of iſſue of the bodies of the huſband and wife, then in 
truſt for the heirs of the body of the huſband Ambroſe Pile; 
but this is a void limitation; becauſe it is a limitation of a 
trult of a term, after a failure of iſſue of the bodies of the huſ- 
band and wife. 


That a limitation over of a truſt of a term, after a failure 
of iſſue, is (1) void, is a principle in law, 


An eſtate-tail is ſuch an eſtate, as, in notion of law, may 
endure for ever; for which reaſon at common law, before the 


—— — — — — —— —— — — 


(1) Vide Tere v. Canal, polt. 432. 
ſtatute 
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ſlatute de denis, if a man gave or deviſed lands to another, and 
the heirs of his body, the donor could limit no remainder 
over; the donor himſelf had but a (a) poſſib lity, which he 
could not limit over; much leſs can a truſt of a term bear 
ſuch a limitation. 


This was admitted in the Duke of (5) Neis caſe, and in 
Pellexfen's Reports, from fel. 24 to fol. 44. there are thirteen 
ſolemn reſolutions, moſt of them wich the aſſiſtance of the 
judges, and many of them ſtronger than the principal caſe, 
aud in all of which it is ſolemnly decreed, that a limitation of 
term, after a failure of iſſue, is void. 


The next limitation is, to the heirs of the ſurvivor of the 
huſband and wife, (viz.) Ambroſe Pile and Margaret his wife. 


But this limitation of the truſt of the term is ftill more 
plainly void, it being expectant on the determination of two 
eltates-tail z this is one remote poſſibility upon another, and 


therefore clear! void, ſo as to have no appearance of a doubt. 


From whence it is evident, that all the truſts declared con- 
cerning this term are determined. 


, The truſts for the huſband and wife for their lives, are 
determined by their death. 


The next limitation to the heirs of their two bodies was 
coatingent, and proved to be void, becauſe there happened to 
be no heir of both their bodies. | 


The ſubſequent limitations were always and originally void, 
they being expectant on a failure of iſſue, and conſequently 
there being no truſt ſubſiſting that was declared touching this 
term, the ſame {hall attend the inheritance out of which it was 
d: mvs created, 


As to what the Court was pleaſed to object, that ſince the 
caſes of (c) Brrchet and Durdant, and that * of Specat, in the 
Houſe of Lords, it was become matter of doubt, whether the 
words [heirs of the bodies of the huſband and wife] ſhould be 
taken in that ſtrict ſenſe, ſo as to require the huſband and 
wife to be both dead, befare there could be an heir of their 
dodies; I take it, neither of thoſe caſes come up to this: in 

X 2 Burchett 
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Burchett and Durdant's caſe, the deviſe was to the heirs of the 
body of J. S. now living, which words [now living] deſcribed 
the perſon, and ſhewed the teſtator to have meant no more, 
than an heir apparent; but in the principal caſe, there are no 
ſuch words as [now living], nor any words tantamount, 


As to the caſe of HHecat, (oftner called (a) Long and Bear 
mont,) where a deviſe was, (after ſeveral other precedent limi- 
tations), to A. for ninety-nine years, if he ſhould ſo long live, 
remainder to the firſt and every other ſon of A. in tail male, 
remainder to the heirs male of the body of his (the teſtator's) 
aunt Eli. Long lawfully begottenz and in default of ſuch 
iſſue, to his own right heirs; the teſtator by the ſame will 
taking notice, that his aunt Elizabeth Long was living, and 
giving her a legacy; where the Court of Exchequer (except 
Baron Bury) held the eldeſt fon of Elizabeth Long ſhould take; 


This judgment was reverſed in Cam? Scacc, and that rever- 
fal reverſed in the Houſe of Lords; but the reaſons of the 
judgment which prevailed ſeemed to be, for that tho' the land; 
were deviſed to the heirs male of the body of Elizabeth Leng 
lawſully begotten, yet the will took notice, that Elizabeth 
Long was at that time living, and in default of ſuch iſſue of 
Elizabeth Long, the remainder was to go to the teſtator's right 
heirs. | 

As to the objection which the Court made, that the perſon 
creating this term de novo, had as abſolute a power over the 
truſt of the term, as over the term itſelf, and might ſever it 
from the inheritance, and give it to the wife; that muſt be 
admitted; but then it mult be by proper words, ſuch as are 
not here zethe truſt of the term might, without doubt, have 
been ae. to the huſband and wife, and the ſurvivor, and 
the executors and 'adminiſtrators of the ſurvivor; or to the 
huſband and wife, and to the executors and adminiſtrators of 
the wife ; but, in this caſe, nothing is limited to the heirs of 
the ſurvivor, (who was the wife, ) but in default of iſſue of the 
marriage, and alſo in default of iſſue of the body of the hul- 


band; and this limitation is void. 


The next thing J would beg leave to conſider is, whether, 


when a truſt of a term is limited to the huſband and wife for 
2 their 
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their lives, remainder to the heirs of their two bodies, the 


words [heirs of their two bodies] are words of /imizatizn, and 
ſo void in caſe of a truſt of a term; or whether they are not 


good by way of deſcriptio perſone (1). 
And I apprehend, that the heir of their bodies ſhall take by 
way of deſcriptio perſauæ. 


I admit the caſe of Peacack and Spconer (a) was, that the 
father poſſeſſed of a term aſſigned it over to truſtees, in truſt 
for his ſon for life, remainder to his ſon's wife for life, re- 
mainder in truſt for the heirs of the body of his fon's wife by 
the ſon; this caſe came on firſt before Lord Chancellor 
Teffereys, and he decreed the remainder to the heirs of the body 
to be void, and that the whole velted in the wife, which ſhould 


therefore go to her executors or adminiſtrators. 


* Afterwards it came before the Lords (5). Commiſſioners, 
and they reverſed the Lord 7-ferey's decree z it went at laſt 
into the Houſe of Lords, who affirmed the decree of reverſal, 
and held the remainder limited in truſt for the heirs of the 
body of the wife, to be good, by way of deſcription of the per- 
ſon, 

But J apprehend, the reaſon of that reſolution was, not, as 
was hinted by the Court, for that this was within the equity of 
the ſtatute of H. 7. made againſt jointreſſes diſcontinuing, or 
barring eſtates limited to them ex proviſzone viri, or of his an- 


ceſtors: 

For ſurely, the ſtatute of H. 7. extends only to frechold 
eltxes;z it was made to prevent the jointreſs from diſcontinu- 
ing the eſtate ſettled upon her, or the remainders limited there- 
upon; but a tenant for years could not make any diſcontinu- 
ance, The ſtatute of H. 7. was made to prevent jointreſſes 
from levying fines, or ſuffering common recoveries for the barr- 
ing of the iſſue, or the 16 nainder ; but a tenant for years could 
never levy a fine, or ſufter a common recovery, and therefore 
term for years could not be within that ſtatute, And tho? 
this caſe of Peacock and Spconer was ſo much agitated, and fo 
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2 v. often ſpoke to, by the greateſt counſel of that age, yet none 
of them, according to the account I have of the caſe, ever 
made uſe of it as an argument to ſupport the remainder limit. 
ed to the heirs of the body of the wife by the huſband, that 
this was good within the equity of the ſtatute of H. 7, 
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But the ſubſtantial reaſon ſeemed to be, that where the truſt 
of a term is limited to the huſband and wife for their lives, re- 
mainder in truſt for the heirs of the body of the wife by the 

huſband, this is good by way of deſcriptio perſone ; and the 
ſame thing, as if the truſt of the term, after the death of the 
huſband and wife, had been limited to ſuch perſon as ſhould 
be the heir of the body of the wife, by the huſband, 


If the remainder had been fo limited, and in theſe words, 
it would ſurely have been good; and it being in caſe of a 
truſt, where the intention of the parties is regarded, equity 
will conſtrue it, as if the limitation had been expreſſed in ſuch 
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4 
wt b. 329. b the eſtate be limited to the anceſtor for his life, with an im- 
"MH 1 Rep. 104. : ' | . 7 
4 Shelly's Caſe; mediate, or mediate remainder to the heirs of the body of the 
=_ 8 ver. tenant for life, theſe are words of limitation. 
= ſus Wright z and 
wy | — 2 But in that very caſe put, if the firſt limitation be to the 
bel 757. anceſtor for- ninety-nine years, if he ſo long live, remainder 
9 to truſtees during his life, remainder to the heirs of his body; 
758 now theſe words are not words of limitation, but of purchaſe; 
7 a end this is more like the principal caſe. 
oo 
1 Beſides, in the caſe of a limitation of a truſt of a term to /. 
3% for life, remainder to the heirs of his body, in regard a terin, 
Þ or truſt of a term, cannot deſcend to the heirs of on body, 
3» the words {heirs of his body] are as foreign, and as far irom 
x being words of limitation as if the remainder of the truſt of 
the term had been limited to the heirs of the body of any ran 
ger, or third perſon, and that ſurely had becu good. 
E298 1 Subſequent to the caſe of Penca and Sporner, wif. in Trin. 
(5) © verm. 362. Term, wog. in Lord S:inmers's time there vas the caſe of 
-— Chan. Daforne verſus Gecdiman hi, where one Bolt, pollefied of 2 
— term of nincty- nine years, allizncd it in truſt for Humſelf for 
I life, 
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life, remainder, as to one moiety, in truſt for his wife for life, 
remainder, as to that moiety in truſt for the heirs of the body 
of the wife by him begotten : the huſband died leaving ſue, 
and then the wife died, and-the queſtion being betwixt the 
heir of the body and the adminiſtrator of the wife, Lord 
Chancellor Sommers decreed in favour of the heir of the body of 
the wife, and that this remainder was a gcod deſcription of 
the perſon 3 and obſerved, that the decree of Peaczch and 
Sper in the Houle of Lords had ſettled this point, 


I muſt agree, that after this, in the caſe of Nb and 1:56 
(a) where atruſt of a term was limited to the huſband for life, 
remainder to the wife for life, remainder to the heirs of the 
bodies of the huſband and wife, this point came before Sir 
Jebu Trevor Maſter of the Rolls, where it was decreed to be 
a good limitation; after which it came before Lord Harcourt, 
who held it an ill one; and then the diſtinction was firſt made, 
that if the limitation of the remainder had been to the heirs of 
the body of the wife, according to Peaczch an s caſe, it 
had been good within the equity of the ſtatute of H. 7. but 
before, or ſince that time, I never heard of that diſtinction; 
and as to the weight thereof, I ſubmit it to the Court on what 
l have ſaid. 


* 

And now, admitting for argument-ſake, that the truſt of 
u term, created de nows by the huſband that had the fee, 
had been by way of words of limitation, to the huſband and 
wife, and to the heirs of the body of the huſband by the wife : 


I ſubmit it whether, even in this caſe, if the inheritance 
deſcends to the heirs of the body, the term will not attend upon 
it. 

And if once attendant on the inheritance, it muſt be always 
ſo. 


The intent of the party appears to be, that the truſt of the 
term ſhould defcend ; and it is not a naked term, but there is 
an inheritance? which may ſupport the deſcent of it: there is, I 
believe, no reſolution againſt it, and therefore I take it that in 
favour of the heir, the truſt of the term ſhall rather go with 
the inheritance to the heirs of the body of the huſband, than 
part from the inheritance and go to the executors and admi- 
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niſtrators of the huſband, and leave a worthleſs inheritance ex. 
pectant on a long term, to deſcend to the heir, 


It is more reaſonable to ſay that, in ſuch a caſe, where the 
ſame man has the inheritance, and the truſt of the term for 
years, the term for years ſhall give way to the inheritance ; 
and ſo in fact it was ſaid by my Lord C:wper, in the caſe of 
Beſt and Stamford, which I ſhall cite preſently. 


And now in the laſt place, as to the caſes on this head, they 
are many, and ſome of them Fo I take it) ſtronger than the 
principal caſe, 


If a man ſeiſed in fee of lands, raiſes a term for payment of 
his debts, without ſaying, that after kis debts paid the term 
ſhall ceaſe, or attend the inheritance, yet equity of courſe 
ſays, that after the debts paid, the term ſhall attend the inhe. 
ritance, becauſe the truſt is at an end. 


Now in the principal caſe, the truſts are at an end, the c 
tuique tryfts being all dead, 


Therefore, par: ratione, the term ſhall attend the inheritance, 


In marriage-ſettlements, there are (generally) terms for 
years created for raifing portions, and in thoſe caſes, after the 
portions raiſed, the terms ſhall of courſe attend the inhGit- 
ance z nay, and (which is yet ſtronger) where the party who 
was to have the portion died before it became due, the Court 
has declared the term ſhould attend the inheritance. 


If a man has a term for years made to him by way of mort- 
gage in his own name, and afterwards purchaſes the inheri- 
tance of the premiſſeʒ in a truſtee's name, it has been decreed, 
that the term ſhould attend the inheritance, 


The caſe of Halt verſus Holt is much ſtronger than the 
principal caſe, where a man having a mortgage for years, and 
intending to purchaſe the inheritance, aſſigned the mortgage 
to truſtees, in truſt for himſelf, his executors and adminiſtra- 
tors, and purchaſed the inheritance in his own name; yet the 
truſt of the term was decreed to attend the inheritance, tho 


- zſhgned expreſsly i in truſt for his executors, which ſhewed, nay 


expreſſcch 
\ 
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expreſſed, an intent, that the truſt of the term ſhould go from 
his heirs, and to his executors, 


I ſhall only add one caſe more, which is that of (a) B ver- 
ſus Stamford, in November 1705. before Lord Keeper Coper, 
and is in Serjeant Salleld's Rep. 154. A feme ſole ſeiſed in 
fee, on her marriage with A. made a leaſe to truſtees for 100 

ars, in truſt for her huſband A. for his life, remainder in 
truſt for herſelf for life, remainder in truſt for the children of 
the marriage; and for want of ſuch iſſue, in truſt for the wife, 


her executors and adminiſtrators, (which bears a pretty near 


reſemblance to the principal caſe); the huſband died, and there 
was no iſſue of that marriage, and the wife married a ſecond 
huſband, and died, and this ſecond huſband, as adminiſtrator 
to the wiſe, ſucd in equity for this term; but decreed by Lord 
Cruper, in this caſe, that the truſt of the term being at an end, 
i: ſhould attend the inheritance, and ſhould not be for the be- 
nefit of the ſecond huſband, tho' expreſsly limited to go to the 
wife's executors and adminiſtrators; which is ſtronger than 
the principal caſe, 


Thus have I humbly laid this poor man's caſe before your 
Honour, 


And upon the whole matter, 


As this is a term created de 159 by him who at the ſame 
time had the inheritance z 


As the heir is more favoured than the executor ; 


As the conſtruction of making terms attendant on the inhe- 
ritance has prevailed in equity; 


As all the truſts declared concerning this term, that are 
not void at law, are determined by the death of all the cf 
gue truſts; 


As all the precedents that have been cited, all of them come 
up to the caſe, and ſome go beyond it; 


Therefore I hope, for theſe reaſons, the term ef ninety-nine 
years, in the principal cafe, ſhall attend the inheritance, and 
conſcquently that this pauper, who is heir at law to this inhe- 
fiance, ſhall be intitled to the truſt of the term. 
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But afterwards the Maſter of the Rolls, on conſideration of 
this caſe, decreed the title to belong to the aſſignee of Mor. 
garet Pile the wife, and that this term ſhould not be attendant 
on the inheritance ; for that the party, who raiſed this term, 
and had power to ſever it from the inheritance, ſhewed his 
intention ſo to do, by limiting the truſt to the ſurvivor of him 


and his wife, and the heirs of the ſurvivors, which, tho? it was 


a void limitation, yet ſuſſiced to ſhew his intent to ſever ſuch 


term ſrom the reverſion, (1) 


— 


— A 


(1) Vide Goodright v. Sales, 2 Wilſ. Rep. 69. Willoughby v. Willoughby, 
329. Scott v. Fenhoulet, 1 Bro. Cha. 1 Term Rep. 763. 


Caſe 98. 


Lord Chancellor 


Cow rz. 


2 Eq» Ca. 'Ab. 
$30. pl. 6. 

ofts not always 
to fo'low the 
event of the 
cauſe; a; 
where though 
money was 
ſound due to 
the defendant 


Attorney General (at the Relation of the Over- 
ſeers of Iſlington) ver/us the Brewers Com- 
pany. 

NFORMATION to ſettle a charity given by Lady Owen 
many years ſince, whereby ſhe deviſed divers lands to the 
defendants the brewers company, in truſt to pay certain an- 
nuities thereout to the poor of Mington; ſince which, the lands 
being improved, the information was for an account of this 


charity. 


vpon account, yet it appearing to be much lefs than had been claimed by the defendant's anſwer, in 


{ 377 ] 


that caſe the defendant was allowed no coſts. 


The brewers. company inſiſt by their anſwer, that there is 
8001. due to them from the charity; but that, however, they 
have not ſtopped the payment to the poor, and are willing 
the improved rents ſhall be applied for the benefit of the 
charity. 


The Court, at the hearing, decrecd an account of the cha- 
rity, and of the debt due from thenee to the company, and re- 
ſerved the conſideration of intereſt and coſts. 


The maſter reports but 180/. due irom the charity to the 
company, 


And now the cauſe coming on upon rhe equity reſerved, 
the Court ordered interclt to the defendants the company for 


the 
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the 180/. from the the time of confirming the (1) report, and not ATToznzy 


before; for that until then, it was no liquidated ſum, — 4 


Cour aur. 


But as to coſts, the defendants the company to have none, — 
though the ballance was in their favour, foraſmuch (2) as they of the matter's 
would have overcharged the charity fix hundred and twenty 3 

unds; and the plaintiffs to have their cofts ; for that they debt is nor be- 
had been ſerviceable to the charity, by eaſing them of the fore liquidateds 
ſx hundred and twenty pounds debt, which was gaimed 


againſt them, 


The intereſt and the plaintifF's cofts to be paid out of the im- 
proved rents of the charity, 


— — 


(1) Vide Brown v. Barkbam, poit. 653. (2) Vide Parrot v. Treby, Pres 
Cha. 254. 
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Caſe 99- 


Lord Chancellor 
Cour zA. 


—— —— 


Squib verſus Wyn. (1) 
| R. Harkord had four daughters, (viz.) the Counteſs of 


King flon, Lady Aiſcough, Grace Hatcher, and Lady Wyn, 
Femecovert poſ- and after having given ſome legacies, deviſed his real and 


felled ot choſes 
In actian, dies, 
her huſband ad- 


perſonal eſtate equally among his four daughters, and died. 


miniſters and makes a voluntary aſſignment, this is an alteration of the property. So if the huſ. 
band had ſurvived, and then had died without altering it, or ſo much as adminiſtering to his wife, 


The Counteſs of King fon died inteſtate, and the Lord Orford 

adminiſtered to her, and Mr. Hatcher the huſband of one of 

— the daughters, aſſigned over all that ſhare of the perſonal eſtate 
which came to his wife, by the death of the Counteſs, (and 

which conſiſted of choſes in action,) unto Mr. Richard Snxe; 

Grace Hatcher afterwards died, and Mr. Hatcher, having mar- 

ried again died inteſtate, and his ſecond wife having admi- 

niſtred to him, and having alſo gained adminiſtration in the 

fpiritual court to Grace Hatcher de bonis uon adminiſtered by her 


huſband: 


— 


(1) Reg. Lib. B. 1717. fo. 195. It 
appears by the maſter's report in this 
cauſe that Mr. Hatcher took out letters 
of adminiſtration to his wife Graze, and 
ſome time after her death aſſigned all 
his right, title and intereſt to and 
in his ſaid late wife's ſhare of Mr. 
Hartord's or lady King ftor's perſonal 
eltate to Szow in conſideration of 4350/7. 
of which ſum 124/. 7s. 34. was ac- 
tually paid by S.ccu to or for the ule 
of Mr. Hatcher. Jane Hat her, the 
ſecond wife, having adminiſtered, as 
ſtated in the caſe, impeached this aſſign- 
ment to So for fraud; and after ſome 
time they came to an agreement that 
Snow ſhould waive all bencht of the 
alignment upon being repaid the 1247, 


75. 3d. actually paid by him to Mr. 
Hatcher, Which being done, the aflign- 
ment was delivered up and cancelled, 
His lordſhip was of opinion that as 
the ſpiritual court hath granted to 


Jane Hatcher letters of adminiſtration 


** to the ſaid Grace Hatcher as io the 
*« ſaid third part of the ſaid lady King- 
* fen's perſonal eſtate unadminiſtered 
* by the ſaid Mr. Hatcher ; his lord- 
* ſhip was alſo of opinion that the ſaid 
* defendant Jane, hath a right to the 
„ ſaid third part of the ſaid lady King- 
*« /en's perſonal eſtate, and doth there- 
& fore order that the ſaid lady Kmg- 
&« /on's perſonal eſtate be divided aud 
„ paid accordingly,” 


The 
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The queſtion was, who had a right to Mrs. Grace Hatcher's 
ſhare of the Counteſs of King /tor's perſonal eſtate? 


It was inſiſted for the ſurviving daughters of Mr. Harbord, 
that Mrs. Hatcher's ſhare of Lady King ſton's perſonal eſtate, 
was but a choſe in action, and that though a right to a third 
part of it veſted in Grace Hatcher, yet the huſband's aſſign- 
ment of it being only voluntary, was not to be regarded in 
equity. Secus if the aſſignment had been for a valuable conſi- 


deration. 


That a voluntary aſſignment by Mr. Hatcher would not 
have bound Mrs. Hatcher, if the had ſurvived, and by the 
ſame reaſon ſhould not bind her repreſentatives, now ſhe was 


dead. 


Nay, that this aſſignment to Sowv by the huſband was worſe 
than voluntary, it being fraudulent, and ſaid to be ſo by his 
ſecond wife who now made a title to it; and therefore ſuch an 
aſhgnment, as ſhe herſelf who would take advantage of it, 
called fraudulent, ought not to prevail. 


Wherefore if the aſſignment was out of the caſe, the huſband 
Hatcher, upon the death of his wife, had not (as huſband, and 
{urviving his wife) the leaſt right veſted in him, to any of his 
wite's choſes in aCtion, but muſt take out adminiſtration to 
his wife, and after he ſhould have done fo, the letters of admi- 
niſtration would give him nothing, but only a power of altering 
the property, which power if not made uſe of, it then would 
be as if he had never had it. 


That the ſtatute of diſtribution would not better the huſ- 
band's title in this caſe; ſince the clauſe in the ſtatute of 
frauds, (29 Car. 2. cap. 3. ef. 25.) which ſays, that the 
ſtatute of diſtribution ſhall not (1) affect the huſband's right to 
his wife's perſonal eſtate, exempts him from diſtributing, only 
in cafes where he has an interef veſted in him, which here he 
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(1) © Nothing in the ſaid act ſhall “ their rights, credits, and other per- 
be conſtrued to extend to the eſtates . ſonal eſtates, and recover and enjoy 
of femes covertes, that ſhall die in- ** the ſame, as they might have done 
"* teltate, but that their huſbands may * before the making of the ſaid act.“ 


demand and have adminiſtration of 
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had not: ſo that it was the ſame caſe, as if the ſtatute of di. 
ſtribution had never been made; or as if this caſe had hap- 
pened before that ſtatute. Conſequently, after the huſbang'; 
death without altering the property, then the choſes in action 
of the wife, not adminiſtered by the huſband, did fall within 


the ſtatute of diſtribution, and became diviſible amongſt the 
next of kin of Grace the inteſtate, the wife of Hatcher. 


Neither was it material that the defendant, the ſecond wife 
of Hatcher, had gained adminiſtration de bonis non, &c, of Grace 
the firſt wife, for {till ſhe was but a hand to receive the money, 
ſubject to diſtribution according to the ſtatute, 


Lord Chancellor: The huſband's title at law to the perſonal 
eſtate of the wife is favoured ; even a term which is a chattel 
real, ſhall go to the huſband (a) ſurviving his wife; and as to 
all the perſonal goods, they are his by the intermarriage. Tho' 
the huſband adminiſtering to the wife is (1) liable to pay her 
debts, yet he is intitled to the ſurplus, which will go to his 
repreſentatives; and as to this aſſignment, notwithſtanding it 
was voluntary, I cannot but think it did bind (2) the pro- 
perty ; for there might be time ſpent, and delays uſed, before 
the huſband could recover this perſonal eſtztc in equity; but 
the delay of ſuits ought not to turn to his (3) prejudice. And 
with reſpect to the clauſe in the ſtatute of frauds, the excep- 
tion does not confine it to the life of the huſband, or to the 
circumſtance of his having reduced any part of the witc's 
perſonal eſtate into poſſeſſion, but provides, that no part of 
her eſtate ſhall be diſtributable amongſt her relations after her 


death. 


So that it ſeems reaſonable the aſſignment ſhould be taken 
to alter the property ; beſides, that it is the very ground of 


—— 


(1) Vide Earl of Thomond v. Earl of (3) The order of the Court for pay- 


Suffolk, poſt. 468. Heard v. Stamford, ment of the wife's legacy to the hul- 


_ polt. 3 vol. 409. 


band in her right, velts it in the huſ- 


(2) That is, that although the aſ= band, though he die before payment, 
ſignment from Hatcher to Snow was and the wife is defeated of her right by 
void as between hem, yet ſtill it ſhould ſurvivorſhip, fle gate v. Arnne/iey, 3 
be ſufficient to alter the property as be- Bro. Cha. Rep, 362. 

tween the hulband and wife. | FO 
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the difference, that choſes in action are aſſignable (1) in equity, — 
though not at law; and this matter ſeems to have been de- | 
cided by the ſpiritual court in favour of the huſband and his 
repreſentatives, by that court's granting adminiſtration de Bani 

wn of Grace Hatcher to the next of kin of the huſband: 


Wherefore 


Necree the benefit of Grace Hatcher's ſhare of her de- 
ceaſed ſiſter's perſonal eſtate to the adminiſtratrix of Hatcher 


the huſband. 


See the caſe of Cart and Rees in Michaelmas (a) term 1718. (a) fovis nx 
where this ſtronger caſe happened, (viz.) A wife died poſſeſſ- * 
ed of choſes in action, and the huſband ſurvived, and died 
without taking out letters of adminiſtration to his wife, aſter 
which, the next of kin of the wife adminiſtred to her, and 
Lord Parker held, that the adminiſtrator to the wife was but a 
traſtce for the exccutor of the hutband, the right to the wite's 
choſes in action being, by the ſtatute of diſtribution, veſted 
in the huſband, as next of kin to the wife ; and whereas there 
is a proviſo in 29 Car. 2. ſaying, that the ſtatute of diftribu- 
tion ſhall not extend to the citates of feme coverts that die 
inteſtate, but that their huſbands may have adminiſtration of 
their perſonal eſtate, as before the making the act: 


His Lordſhip ſaid, this clauſe was made in favour of the 
huſband, and not to his prejudice ; fo that it was intended by . 388 1 
the parliament, that the huſband ſhould be within the ſtatute 
of diſtribution, ſo as to take the wife's choſes in aCtion, as to 
his benefit, but ſhould not be within the ſame, as to his pre- 
judice ; and that this was not a new point, but had been ſet- 
tled, and upon very good reaſon; for were the conſtruMflon 
to be otherwiſe, the huſband of the wife inteſtate, would be in 
a worſe caſe than the next of kin, though ever ſo remote, which 
was not the intent of the ſtatute, 


And there Mr. Vernon cited this caſe of Lady Aiſcarugh, 
wherein he ſaid Lord Cure opinion was the ſame with Lord 


(1) But it ſeems ſettled, that although 2 Ack. 2079. Jun v. Moui/Jon, 2 
a huſband may affign his wife's choles Atk. 417. Saddin;ton v. Kinjman, 
in action, yet it muit be for a valuable 1 Bro. Cha. Rep. 44. As to the equity 
conkderation, and that beyond the con- to which ſuch property is fubject in the 
hderation ſuch aſſignment will not bind hands of an aſſignee, wide the next caſe, 
the wife ſurviving. Bates v. Dands, Taceb/on v. Willians. 
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— vi Parker's, (via.) that the wife's choſes in action did veſt in 
the huſband by the ſtatute of diſtribution; ſo that ſince this 
(s) Includes, reſolution, the right of adminiſtration (a) follows the right 
to the eſtate, and ought, in caſe of the huſband's death after 
the wife, to be granted to the next of kin to the huſband, in 

the ſame manner, as it is granted to a reſiduary legatee, (1) 


* 


ah 


nnn 


(1) Vide Bacon v. Bryant, 11 Vin. lier, 3 Atk. 526. 1 Vez. 15. 1 Wil, 
Ab. 88. pl. 25. Humphrey v. Bullen, 168. Bouchier v. Taylor, Harg. Law 
11 Vin. Ab. 88. pl. 26. Elliot v. Col- Tracts 473. 7 Bro. Parl. Ca. 414. 


Caſe 100. Jacobſon & al ver/us Williams. 


. 77 LTE R V. allinger by his will left to his niece lag. 
Cowyzn. beth Tayleur an infant, 1000/. payable aſter the death of 
T Eq. Ca. Ab. the teſtator's wife, and at his ſaid niece's age of twenty years, 


pl. 7. þ | . 
FA Gs 140. if ſhe ſhould live ſo long. 
See more ; 
relating to this caſe in the caſe of Richmond verſus Tayleur, pot. 734. Huſband before he hath 
received the wife's fortune becomes a bankrupt, the aſſignees ſhall not receive it, without making 
ſome proviſion for the wife. 


The niece married 7. S. without the knowledge or conſent 
of her father, J. S. being at that time much in debt by judg- 
[ 383 ] ment, and otherwiſe, and having gained the young gentle- 
woman's conſent by bribing her maid-ſervant z the niece was 
about eighteen years of age. 


Soon after the marriage, J. S. became a bankrupt, and the 
commiſſioners of bankruptcy aſſigned over all the eſtate and 
effects of the bankrupt to the plaintiffs, in truſt for the cre- 
ditors, who brought their bill for this legacy, the teſtator's 
widow being dead, and the niece being above twenty years 
old, and conſequently the legacy due; and the bankrupt had 
two children by kis wife then living. 


This cauſe coming on before Baron Price, in the abſence 
of the Lord Chancellor, the Baron, in regard to creditors, did 
decree the legacy and intereſt to be paid to the plaintiffs. 


But upon an appeal from that decree to the Lord Chancellor, 
N. Lordſhip declared, that foraſmuch as the plaintiffs the aſſig- 


nees in the commiſſion claimed under the bankrupt, they ought 
| not 
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not to be in a better (a) caſe than the bankrupt himſelf; and Jacon5ox v. 


TCL! AMS, 
fiace, if he had brought a bill for this legacy, the court would (e . Covi 
not have allowed it him, without obliging him, at the ſame — — 
time, to make ſome (1) proviſion for the wife and children; 
ſo for the ſame reaſon, when theſe claiming under the bank- 
rupt, and who muſt be exactly in the ſame caſe as he him- 
ſelf would have been in, came for equity, they ought to do 
equity, which would be to provide for the wife and children 


of the bankrupt, from whom they derived their claim. 


But with regard to the intereſt of the money, as the bank- 
rupt commonly was allowed to receive that, ſo the aſſignees 
ought to receive the ſame during the bankrupt's life. Alſo, . 384 ] 
if the bankrupt's wife ſhould die without iſſue, then the bank- 
rupt would have been allowed to receive the whole money; 
and therefore, in ſuch caſe, the aſſignees ſhould be allowed to 


receive it alſo, 


As to the objection, that the aſſignment was made by the 
commill.oners before any right to the legacy veſted in the 
wife, (vz.) before ſhe was twenty, ſo that at that time the 
legacy was not veſted, and, by poſſibility, might never veſt, 
foraſmuch as ſhe might have died before twenty. 


Lerd Chancellor ſaid, that was not to be ſo much regarded 
becauſe the commiſſioners might ſupply it by making a new 
aſſignment, though (it was true) ſuch new aſſignment would 
not help this bill, ſo as to intitle the plaintiſfs to any decree 


ther cons 


- 
* 8 — ah £ Mi. bk . 


(1) A court of equity will not inter- 
rupt the al title of the huſband to the 
property of the wife, unleſs called upon 
by the bufeand to lend him its aſſiſtance 
in reſpect of ſuch property. Miiner v. 
Celmer, poſt. 2 vol. 639. Adams v. 
Pierce, poſt. 3 vol. 11. Willats v. 
C3, 2 Atk. 67. Jeauſen v. Moul/on, 
2 Atk. 420. But if he af for equity, 
ne muſt do equity, by providing for 
the wife. Brown v, Elton, poli. 3 vol. 
292, If the huſband become bankrupt, 
all ſuch property of the wife, as he 
could _ or releaſe, paſſes by the com- 

01. I. 


miſſioners“ aſſignment to the aſſgnees, 
Miles v. Williams, ante, 251. But they 
take it ſubject to the ſame equity of pro- 
viding for the wife. Hey ville v. Ira. 
der, poſt. 458. Ex parte Coyſegame, 1 
Atk. 192. Grey v. Kextiſh, 1 Atk. 
280. & poſt. 459. (uote) S. C. Worrall 
v. Mar/ar, and Buſhnan v. Pell, ibid. 
As to the caſe of a particular aſſignee of 
the h fband for a valuable conſideration, 
vide Heſvilie v. Brander, poit. 458 As 
to voluntary aſſignments, „ide Sgq«86 v. 
Mun, ante, 381. 
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—— v. That he took it for granted, there were no precedents in 
ILLIAMS. . > . . . 
this caſe, there being none cited on either fide, and therefore 
the court was at liberty to judge upon the reaſon of the thing, 
but however, a judge having given a contrary opinion, he 
would take time to conſider of it, 


And on the cauſe's coming on again, Mr. Vernon, for the 
(a) 2 Vern, defendant, cited the caſe of T ayer and (a) Wheeler, where A. 
564. mortgaged a copyhold for a conſiderable ſum of money, but 
8 the conveyance was defective for want of a ſurrender being 


alſo cited ante, 
— 4 i preſented in time, after which A. became a bankrupt, and the 
chelſea, 2809, court helped the mortgagee of the copyhold againſt the aſſig- 
nees under the commiſſion, which he urged to be an argument, 
that the creditors or aſſignees of the commillioners are not to 


be regarded as purchaſers. 


It was moreover obſerved to the court, that the bankrupt 
had, in this caſe, gained his certificate, and was diſchargcd, 
and that the aſſignment made to the complainants being betore 
the legacy was veſted, if they could not now ſupply the aflign- 
ment by making a new one, the conſequence was, that the 
legacy was become velted in the bankrupt. 


1385 J 


But the Lord Chancellor replied, that this not appearing in 
the pleadings, he could take no notice of it. 


Nevertheleſs, at another day, the fact being made to appear 

by a petition, with the certificate of the commiſſioners, and 

— HAY the allowance of the Lord Chancellor Harcourt annexed, the 

to a bankrupt court ſaid, it was clear, the commiſſioners could not allign 

w. poſſibility of right which the bankrupt had to the portion, 

and conſequently the aſſignees being plaintiffs in the bill, and 

intitling themſelves under this aſſignment, and this aſſignment 

being void, with reſpect to ſuch + poſlibility, therefore the 

C3861 bill muſt be diſmiſſed, but without colts, becauſe the plaintilis 
were creditors, ; 

Afterwards 


_— 


wy 


+ But the re:ſon given above, K. becauſe the bankrupt the huſhand coul“ 
not have come at his wife's portion without the afliltance of a court of equity, 
Which would net have decreed it to him, but on his making ſome proviſion for 
his wiie, ſcems to have been the belt ſoundation for this decree ; ſince a poſſ- 
buity or conungent intereſt is certainly aſügnable by the commiſſioners, * 

the 


Afterwards in Trin. Term 1718. the wiſe of J. S. by her Jaconson v. 


next friend, having brought a bill ſetting forth her being ſe- — 
Juced into this marriage, and the huſband's bankruptcy, to- 9 
gether with the certificate for his diſcharge, prayed, that the afignment of 

money might be put out for her ſeparate uſe for her life, and ente, ang * 
afterwards for her children; to which the huſband putting in 3 1 


his anſwer, and declaring himſelf ſenſible of his having injured his ce-tificate 
"x , dich 
lis wife, in manner as above, ſubmitted to what was deſired get 


Yr ar fin : ſu (e quent al- 
by che bill, only he prayed the arrears of intereſt — 


On the other hand, the aſſignees oppoſed the bill, inſiſting, 
that the commiſſioners might ſtill make a new aſſignment of 
this, which was now, and not before, veſted. 


But by Lord Chancellor Parker: The commiſſioners have 
executed their power, and the debts, which the huſband the 
bankrupt owed to the creditors before the bankruptcy, are now 
extinct by act of parliament, and this portion is as a new ac- 
quired eſtate by the huſband, in right of his wife. 


Wherefore, ſince the huſband agrees to this prayer of the 
wilc's bill, (which is but a reaſonable reparation for the wrong 
he has done her), | 


Decree the huſband the arrears of intereſt, deducting the 
coſts, and let the legacy be laid out in a purchaſe; and in the 
mean time, let the wife have the intereſt for her ſeparate uſe, 
S By which means the whole legacy was ſaved to the wiſe, 
and ꝛo her ſeparate uſe, 


the caſe of Higden verſus (1) ihn, ſirſt heard at the Rolls, Mich. 1731, 
and atterwards atlirmed by lord chancellor Azng in Mich. 1732. the caſe in etfect 
was, An eſtate was deviſed to be fold, and the monies ariüng from ſuch ſale to be 
divided among ſt ſuch of the children of A. as ſnonld be living at 4's death; 4. 
had several children, one of whom, wiz. B. became a bankrupt, and the com- 
millidners aſſi gned over his eſtate, after which H. got his certihcate allowed, and 
then A. died. Decreed that this ſhare of the money, which on 4's death be- 
lenged to B. ſhould be paid to the commithoners ; for that not only the latter 
ſlatates relating to bankrupts, mention the word | poſlbilit s]; but alſo, be- 
cauſe the 13 £4z. cap. 7. fed. 2. impowers the ccumioners to atlign all that 
te bankrupt aw 41 depart wwith, and here B. in the lifetime ct 4. might have 
releatedt this contingent intereſt. Beſides, the 21 Jac. 1. cap. 19. enacts, that 
the Eatutes relating to bankrupts ſhall be conſtrued in the molt beneiictul manner 
tor creditors, 
(3) Poſt. 2 vol. 132. Et vide 2 Atk. 420. 
1 
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_—. Elſe verſus Oſborn, (1) | 


ties A Makes a ſettlement to the uſe of himſelf for ninety. 
Cowygn. nine years (if he ſo long live), remainder to truſtees 


E * C * Ab. . - * * .* * 

— 5 Ms. and their heirs during his life, &c, remainder to the uſe of 
2 St ie" the heirs of his body, remainder to himſelf in fee; A. has two 
ufe of himſeif ſons, and A. and the truſtees, and the eldeſt ſon when of age, 
= — join in a feoffment and fine. to B. in fee, as a ſecurity for ſo 
mould ſo long much money; the eldeſt ſon dies without iſſue, and the ſecond 
live, remainder . 2 4 

to truttees dur · brings a bill to ſet aſide this mortgage. 

ing his life, & c. 

remainder to the heirs of his body, remainder to A. in fee; A. has two ſons, and A. and the uf. 
tees and the eldeſt ſon join in a mortgage by feoffment, and the eldeſt dies without iſſue; the ſe. 
cond ſon, during the life of the father, has no pretence to ſet aſide the mortgage; tho' this ſeems 


a breach of truſt in the truſtees, 


= 
n 
ol | 


IT by 
l | 
o 


Lord Chancellor: This is plainly a contingent remainder, 
being limited to the heirs of the body of A. who can have no 
heir during his life; for nemo eft heres viventis z and it is as 
plain, that this feoffment does at law deſtroy the contingent 
remainder, in regard the truſtees, who had the freehold, join- 
ed. But it may be here a quellion, whether this be a breach of 
truſt in the truſtees? 
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It is true, if the eldeſt ſon joins in a feoſſment, where the 


| N remainder in tail is limited to the ee, ſon, it prevents any 
l bl breach of truſt in the truſtees ; but here the limitation being 
22 to the heirs of the body of A. who cannot have an heir of his 
0 body during his own life, therefore the joining of the eldeſt 


ſon is not, in this caſe, ſo material. 


And yet it ſeems hard, when the heir apparent joins, in a 
caſe where it would be no breach of truſtif the limitation were 
L288 to the eldeſt ſon, that it ſnould be a breach of truſt in reſpect 
of the limitation to the heir. 


* 


(1) Reg. Lib, A. 1717. fol. 54. of 50 J. and intereſt, with proviſo that 
under the name of E v. Doughty and on re-payment of that money Doughty 
O Hora. The queſtion aroſe on the ar- ſhould convey the premiſes to Steer the 
gument of a plea put in by the de- father, his heirs and aſſigns for ever. 
tend:.nt Ofborn, who pleaded an inden- And that by an indenture of feoffment 
ture of feoffment dated 27 J 1703. of 1ſt April 1705, Doughty and Steer 
with livery of ſeilin by Joba Steer the the father conveyed the premiſſes to the 
father, the ſurviving truſtee, and the defendant Oer in fee for a full valu- 
eldelt fon by way of mortgage to able conſideration ; and the plea was al- 


Deughty for ſecuring payment of a ſum lowed, 
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However, the meaning of the limitation, in the principal 
caſe, is, to carry the ſettlement as far as may be, and beyond 
the limitation to the firſt ſon, and the truſtees appointed to pre- 
ſerve the contingent remainders, ought not to join in deſtroying 
theſe remainders, which is aCting the (a) reverſe of their truſt, 


But after all, as to the preſent bill, it is clear, the ſecond 
ſon, tho he has ſurvived the eldeſt, yet has no right to bring it 
in the father's life-time ; for he neither is, nor poſſibly ever will 
be, the heir of his father, unleſs he ſurvives his father, which 
is uncertain. 


Plume verfus Beale. 


BILL was brought by the executor of doctor Plume, 
to be relieved againſt a legacy of 100/, claimed by the 
defendant Beale, as given by the will of doctor Plume. 


388 


Etter &@ 
Oznonn, 


(a) Vide ante 
the caies of Pye 
verſus Gorge, 
129, fer 
verius Ciapham, 
355, & Maaſell 
verſus Manſell, 


polt, 2 vel. 678. 


Caſe 102, 


Lord Chancellor 
Court. 
2 Eq. Cs. Ab. 


421. pl. 1. 
Execute proves 


a will of a perſonal eſtate, wherein one of the legacies is forged, the executor has no remedy in 
equity, but ought to have proved the will, with a ſpecial reſervation as to that legacy. 


The defendant Beale was no relation to the doctor, nor had 
done him any ſervice, ſaving that now and then the had, dur- 
ing his illneſs, brought him ſome few flight cordials, in return 
for which, the doCtor had ordered her a piece of plate, 


This 100 J. legacy was interlined in the will by a different 
hand, and ſuppoſed to have been done by the defendant her- 
elf, when ſhe was left in the room alone with the corps, in 
which room the will was left. 


But foraſmuch as the will was proved by the plaintiff the 
executor in a proper court, that had a proper (a) juriſdiction, 
{it relating only to a perſonal eſtate,) and more eſpecially, for 
that the executor might have proved the will in the ſpiritual 
court, with a particular reſervation as to this legacy, the court 
aid, his remedy muſt be there; and diſmiſſed the bill with 
colts, (1) 


[ 3%9 } 
(a) 2 Vern. . 
77. Ante 12. 
Ic ie. verſus 
© mit h, & oſt, 

2 vol. 28 
Srephenton 
verſys Gardiner. 


— * *” — —— — — 


(1) So Kerrich v. Branſdy, 3 Bro. 
Parl. Ca. 358. Bennet v. Jade, 2 Atk. 
J24. Bouchier v. Taylor, 7 Bro. Parl. 
Ca. 414. Meadoaus v. Dtcheſs of King- 
for, Amb, 756. But with. reipect to 
ike limits of the juriſdiction of a court 


v. Turner, 1 Atk. g15. 


284. 


Y 3 


Ducheſs of Buckinghampbhire, 
628, Barneſley v. Peel, 1 ez, 119. 


— 


of equity in teſtamentary matters, vide 
Marriot v. Marrict, 1 Stra. 666. 


Hill. 
Sheffield v. 
2 Atk, 


389 De Term. 8. Michaelis. 1717. 


Caſe 103. Seeley verſus Jago. 
27 Chancellor N E deviſed that 1000“. ſhould be laid out in a purchaſe 
OWPER» : 
3 of lands in fee, to be ſettled upon A. B. and C. and 
1000 l. to be their heirs, equally to be divided ; A. dies leaving an infant heir; 


| — veal and B. and C. together with the infant heir, bring a bill for 


lands in fee for this 1000/0, |; 
the benefit of 
A. B. and C. and their heirs, equally to be divided; A. dies leaving an infant heir; B. and C. may 


have their ſhare paid them in money, but the infant cannot. 


Lord Chancellor: The money being directed to be laid out 
in lands for A. B. and C. equally, (which makes them tenants 
in common), and B. and C. electing to have their two thirds in 
money, let it be paid to them; for it is in vain to lay out this 
money in land for B. and C. when the next moment they may 
turn it into money, and equity, like nature, will do nothing in 
vain, 


But as to the ſhare of the infant, that muſt be brought be- 
fore the Maſter, and put out for the benefit of the infant, who, 
by reaſon of his infancy, is incapable of making an election. 
Beſides, that ſuch election might, were he to die during his 
infancy, be prejudicial to his heir (1).. 


(1) Vide Been v. Benſon, ante 131. 


. D E 


Term. S. Hillarii, 1717. 


Starkey ver/us Brooks. 
P ILIP Starkey, being ſeiſed in fee, deviſes his lands 


to two gentlemen of his acquaintance, (but who were not 
of kin to him), and their heirs, in truſt to be ſold by them, 
or the ſurvivor of them, for the beſt price, and with the mo- 
ney to pay his debts, legacies and funerals, fo far as the ſame 


will extend, and, among other legacies, he gives 40/7. to Jan# 


Sales, and 101. to Elizabeth Stiles, (who were his couſins and 
co-hcirs) and makes the two deviſces executors, giving 1001. 
to the children of one of them. 


[ 390 ] 


Caſe 104. 


Lord Chancellor 
CowPrs, 
2 Eq. Ca. Ab. 
496. pl, 14. 
One deviſes 
lands to his 
executors, (who 
are no relations,) 
to ſell for the 
beſt price, and 
to pay his debts, 
legacies and 
tunerals, ſa far 
as the ſame will 
extend, and gives 


legacies to his heirs at law, and 100 l. to the children of one of his executors, but nothing to his 
executors; in ſuch caſe the executors ſhall be but truſtees for the heirs at Jaw, after debts paid. 


The ſurplus of the money ariſing by the ſale being 5007. 
the queſtion was, whether it ſhould go to the truſtees who 
were allo executors, or to the heirs at law, who, in this caſe, 
brought a bill againſt the executors, for an account of the 
ſurplus. | 

On behalf of the deviſces the executors, it was objected, 
that here were expreſs legacies given to the co-heirs, which 
implied, that they ſhould have no more, and the caſe of Cromp- 
t:n verſus North, Chan. Rep. 196. was ſaid to be in point; 
alſo, in this caſe, as there were legacies given to the heirs at 
law, fo on the other hand nothing was left to the executors, 


Lerd Chancell:y : In cafes. of this nature, the circumſtances 
muit govern : (1) 


* . * . . " 
Now the chief objection is, that here are expreſs legacies 
given to the heirs at law, and none to the executors ; but 


— 


( 391 ] 


(1) Vide Helart v. Counteſs of Suffelk, 1 Atk. 618. Cook v. Duckenfield, 2 Atk. 


2 Vern. 644. Hill v. Biſhop of Londen, 562. 
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STArxzY @. the will being, that the executors ſhould ſell the eſtate for the 
Bzx00Ks. a 
beſt price that they could get for the ſame, this clauſe need 
not to have been put in, if the deviſces were intended to be 
owners. 


Beſides, ſuppoſing the perſonal eſtate had been ſufficient to 
have paid the debts, and that there had been no need of any 
ſale, ſurely the deviſees ſhould not, in ſuch caſe, have gone 
away with the eſtate from the heir at law. 


It is material alſo, that the truſtees are to apply the money 
ariſing by the ſale in payment of debts, legacies and funerals, 
by which is implied the whole money, and that ſhews it was 
not deſigned to be a beneficial truſt, (1) 


Again, deviſing the eſtate, and power of ſale to the ſurvivor, 


4 is a farther argument of its being rather a truſt than an owner- 
ſhip, and that the truſt was intended to follow the eſtate, 


Wherefore let the deviſees account for the ſurplus to the 
heirs at law. . 


* — — * 
r —ͤ— — * — — — — 


(1) Vide Cruſe v. Barley, poſt. 3 vol. 20. 


Caſe 105. Jenner verſas Morgan. 


5 oy . HE father being tenant for life, remainder in tail to 


Cowrrn. the ſon the plaintiff, che father was indebted by ſeveral 
— 1 judgments, and his land extended by J. S. a judgment cre- 
3 for üte ditor, who leaſed the ſame to the defendant, rendering 1600. 


leaſes for years, per aunum payable quarterly. 
rendering rent 
half-yearly, and dies in the middle of the halſ-year, equity will not apportion the rent, as to 


time, 
March 6. 1710. the father the tenant for life died, and the 
defendant the tenant continuing in poſſeſſion until after the 
Lady-day following; 


It was inſiſted for the plaintiff, that the Lady-day's reat 

(being 40/.) ought to be paid to the plaintiff by the defendant 

the tenant, for that the defendant, by his holding over, ſhew- 

ed his election to continue tenant at will to the plaintiff the 

ſon; and that this could be no hardſhip on the tenant, ſince 

( Vide ante in all events he ought to pay his rent to (a) ſome perſon, and 


2*0. Lord Straf. . a 
ford v rſus Lady FJ. S. the judgment creditor could have no pretence to the 


Wentworth. Ladr- 
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s rent; and though, in this caſe, the tenant for life Berens 
died 6 March, the reaſon had been the ſame, if he had died an. 
the day after Chri/tmas-day. 

Lord Chancellor: There are ſeveral remedial ſtatutes relating 
to rents, but this is caſus omifſus z the law does not apportion 
rent, in point of (a) time, and I do not know that equity ever (2) x 1nft. 292. 
did it; this is an accident which the judgment creditor might d. 10 Rep. 128. 


have guarded againſt, by reſerving the rent weekly; ſo that L393 ] 
it is his fault, and becomes a gift in law to the tenant. 


Whereupon the court held, that as to the profits from the 
end of the laſt quarter, to the death of the tenant for life, the 
tenant thould pay nothing; but for the profits, from the death 
of the tenant for lite, the tenant the under-leſſee was to ac- 
count to the plaintiff; and with regard to the notion, that the 
tenant's remaining in poſleſkon, ſhewed his election to con- 
tinue at the old rent; this, the court ſaid, only ſhewed his 
election from that time, and not from the end of the preced- 
ing quarter-day (1). 


— 
* 


— 


(1) But by ſtat. 11 Geo. 2. c. 19. opinion that the executors of tenant is 
iz: the executors f terant for life are tail were intitled to a like apportion- 
iatitled to a propurtion of the rent. And ment. For apportionment in equity, 
in Paget v. Gee, 1 Burn Juſt. 483. and vide Hay v. Palmer, poſt. 2 vol. 501. 
Amb. 198. Lord Harawicke was of 


Mocatta & al ver/us Murgatroyd. Caſe 106. 


N owner of a ſhip mortgages his ſhip to A. with whom Lord Chancellor 
he leaves the original hill of ſale, and this mortgage to ih Gs Ab. 
A. is made by a mortgage only, without any indorſement, or 613+ pl. 2. 


notice of the mortgage on the bill of ſale, as is uſual. 


Afterwards the mortgagor deſired A. the mortgagee, to let 
him have the original bill of ſale, which was complied with, 
and thereupon the mortgagor made ſeveral ſubſequent mort- 
gages of .ſeveral parts of the ſhip, which were indorſed upon 
the original bill of ſale, and ſometime afterwards the mort- 
gagor delivered up the bill of ſale to 4. the mortgagee, who 
made no objection, or complaint of theſe indorſements; it ap- 
peared likewiſe in the caſe, that the owner of the ſhip had 

made 
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MocarTA v. 
MunGATROYD. 


[ 394] 


Where a firſt 


mortgagee is a 
witneſs to the 
ſecond mort- 
gage, tho“ no 
actual proof of 
his knowing the 
contents there- 
of, yet ſince the 
preſumption is, 
that he might 
have known the 
ſame, this ſhall 
poſtpone him. 


Mortgagee of a 
ſhip by deed in- 
truſts the mort- 
g2gor with the 
original bill of 
ſale, and the 
mortgagor in- 
dorſes thereon 
ſubſequent 
mortgages er 
bills of ſale of 
ſeveral parts of 
the ſhip, and 
mortgagee ac- 
quieſces ; this 
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made a prior mortgage to this of A. s by a deed bearing date 
the day before, but that the prior mortgagee was a witneſs tg 
the mortgage deed made to A. alſo A. the mortgagee ſometime 
afterwards took a releaſe, from the mortgagor, of his equity 
of redemption, 


In which caſe, theſe points were decreed by the Lord 
Chancellor: 


1/, That the firſt mortgagee of the ſhip being a witneſs to 
the ſecond mortgage, tho' it did not appear, that he actually 
knew the contents of the ſecond mortgage, yet ſince it dil 
not appear, but that he might know them, it would be pre. 
ſumed, that every witneſs that could write or read, was ac- 
quainted with the ſubſtance of the deed or inftrument, which 
he, having atteſted it, undertook to ſupport by his evidence; 
and that therefore, in the principal caſe, the fir! mortgagee 
being a witneſs to the ſecond mortgage, and not acquainting 
the ſecond mortgagee with his former mortgage, this thould 
give a + preference to the ſecond mortgage (1 , 


2dly, That when A. the mortgagee was ſo careleſs, as to 
intruſt the mortgagor with the original bill of ſale, by which 
means indorſements of the ſubſequent mortgages were made 
thereon, and accepted again of the bill of ſale from the mor- 
gagor, without making any complaint, or taking any excep- 
tion thereto ; this, together with the long acquicicence after- 
wards, amount to an implied confent in A. to the ſubſequent 
mortgages of the ſeveral parts of the ſhip that had been indori- 
ed, and ſhould give a preference to ſuch mortgages. 


is evidence of an aſſent in ſuch mortgagee, and ſhall therefore poſtpone him. 


— 


—— 


+ Nu. tamen, Whether the bare atteſting a ſubſequent incumbrance, without 
other circumſtances of preſumptive notice, will .poitpone a prior incumbrancer, 
ſince at that rate, a prior mortgagee or incumbrancer may, without any fraud or 


ill intention e 


n his fide, be liable to be cheated of his ſecurity : and fol find it 


faid by Lord King in our author's report of an ancnymus caſe, in Mich. 1732. 


(1) None of the caſes ſeem to come Becket v. Cerdley, 1 Bro. Cha. Rep 353. 
up to this point, vide Hol e v. Norton, from which it appears that in order to 


1 Vern. 136. 
Ca. Ab. 321. 
2 Vern. 554, 
3 vol. 280. 


Peter v. Rufjel!, 1 Eq. poltponea prior mortgagee it is neceſſary 
pl. 7. [bbot/on v. Rhodes, to prove againſt him fraud or actual at- 
Head v. Egerton, poſt. rice of the ſubſequent mortgage, and 
Berrisferd v. Milavard, theretore in Pecket v. Cord'ey, Lord 


2 Ack. 49. Aron, (cited) 1 Vez. 96. Tharlow thought the preſent caſe of 


Mo. aits 
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zh, That though 4. the mortgagee, when there were ſub- 
ſequent mortgages, took afterwards a releaſe of the ultimate 
equity of redemption, yet this did not oblige the ſaid A. who 
had taken a releaſe of ſuch equity, to pay the intermediate 
mortgages, provided he would till waive the releaſe made to 


him of the equity. 


4thly, In this caſe A. the mortgagee was ordered to pay 
colts to the plaintiffs, who were indorſees of the ſubſequent 
mortgages or bills of ſale ; but A. was not to have his coſts 
over, againſt the firit mortgagor; in regard, Lord Chancellor 
ſaid, it was not reaſonable that A. ſhould onerate his pledge 
with coſts occaſioned by his unjuſt defence. 


395 


MocaTTA v. 
MunGAaTROYD. 


The firſt mort - 
gagee takes a 
releaſe of the 
ultimate equity 
of te emption, 
this does not 
oblige the ſaid 
firſt mortgagee 


to pay off the intermediate mortgages, if be will waive the releaſe, 


Mortgagee ſhall 
not onerate his 
pledge with cofts 
which he occa- 
ſions by an 
unjuſt defence. 


— 


Mecatta v Murgatroyd, went too far in 


— LC ww 


it is in common practice for perſons to book. 


Ekins ver/us Faſt-India Company. 


HE plaintiff Ekins was poſſeſſed of a ſhip, and the 

agent of the Zaft-India Company in the Eafl-Indies 
bought the ſhip, and the cargo in her, of the commander, 
who had no power to fell her; and there was ſome proof of 
the treachery of the commander, and of ſome indirect prat 
tices by the agent; but this ſeemed to have been done with- 
out the privity of the company, though for their uſe and 
benefit, 


Elins brings his bill to have an account of the ſhip and 
cargo from the company, who were decreed to account ſor 
the ſame 3 and an iflue was directed to try the value of the 
ſhip and cargo, at the time theſe came to the hands of the 
company's agent z upon which the jury found the value of the 
ſhip to be 3000 /. and that of the cargo to amount to about 
Go.. 


And now, upon the equity reſerved, it was inſiſted, that 


the plaintiFought to have intereſt, and that the intereſt ought 
to 


atteſt the execution of deeds without 
imputing notice to the firſt mortgagee being made acquainted with their con- 
from the mere circumſtance of his being tents. N. B. The editor has not been 
a witneſs to the ſecond mortgage, ſince able to find this decree in the Regiſter's 


Caſe 107. 
Lord Chancellor 


CowyExn. 
2 Eq. Ca. Ab. 
$33- pl. 1. 534+ 
pl. 2 
Intereſt allowed 
for a ſhip and 
cargo wrongfully 
taken by the 
d-fendant z and 
this veing done 
in the Indies, 
Indian intereft 


allowed, deducting the charge of the return. 


[ 396 ] 
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Reine . to be Indian intereſt, which was about 12 per cent, Againſt 


EasT-1xD1A = aſp 
Comrany. Which it was 


Objetted, 1//, That the value of the ſhip and cargo being 
uncertain, it could not, in the nature of it, carry intereſt, but 
from the time it was aſcertained by the jury. 


2dly, That the plaintiff had, at this time, reſted thirteen 
years upon his own bill, and therefore to allow him Indian 
intereſt, would be to make him a gainer by his own delay, 


Cur, If a man has my money by way of loan, he ought to 
anſwer intereſt ; but if he detains my money from me wrong- 
fully, he ought a fortiori to anſwer intereſt. And it is ſtill 
ſtronger, where one by wrong takes from me either my money, 
or my goods which I am trading with, in order to turn them 
into money, 


Therefore let the defendants pay intereſt ; and this being 
tranſacted in the Indies, where the perſon who acted by au- 
thority under them, and for their uſe, muſt be preſumed to 
have made the common advantage that money yields there, the 
company muſt anſwer the intereſt of that country; but in con- 
ſideration this money is now to be paid here, the charge of 16 
turning it from the Indies ought to be deducted. 


Let the Maſter ſee what was the intereſt of money during 

theſe years in the Indies, and what is the charge of returning 

E 397 ] money from the Indies to England, and he is to allow Indian 
intereſt, deducting out of it the charge of returning. (1) 


— — 
= 


— f 


(1) This decree was affirmed on ap- of Indian intereſt, vide Boddam v. Ry 
| to the Houſe of Lords, 2 Bro. ley, 2 Bro. Cha. Rep. 2. 
arl. Ca. 72. But as to the allowance 


Caſe 109. Goodright verſus Wright. 
— a PECIAL verdict in ejectment upon this caſe: One ſeiſed 
. in fee deviſed the lands to A. and his iſſue, remainder to 
viſe to A. an 


his iſſue, fe. B. and his iſſue, remainder to the heirs of A. A. died without 
mainder to . . g 

2nd his i ſſue, remainder to the heirs of A. A. dies without iſſue ja the life of the teſtator 3 B. dies 
in the life of the teſtator, leaving iſſue who is allo the heir of . The iffue ſhall not take an 


etate-tail as iſſue of B. nor the remainder in fee as heir of A. (1) 


3 
—_— 


yo + —— <=———— 


(1) So, Hutten v. Simpſen, 2 Vern. Ambroje, Doug. 323. Warner v. White, 
722, & S C. by the name of Symp/on v. 1 Bro. Cha. Rep. 219. (note). 
Herze, Pre. Cha. 439. Hod, ben v. 


zJue, 
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fue, in the life of the teſtator, and B. died in the life of the 
teſtator, leaving iſſue the defendant, who was alſo the heir of 
. and the plaintiff in ejectment was the heir of the teſtator. 


The queſtion was, whether, in regard the deviſees, A. and 
B. died in the life of the teſtator, the iſſue of B. (who was 


born after the making of the will, and ſo could not rake joint- | 


ly with the deviſes), could take, either as heir of the body of 
B. or as right heir of 4? 


And the opinion of the whole court was thus delivered by 
= J. P. arte 7. 


This caſe is exactly within the reaſon of Bret and Rigden's 
caſe, Plotud. 340. E 


1/, Becauſe, as well in this caſe, the word [iſſue] as in 
that, the word [heirs] is clearly uſed as a word of limitation, 
viz, to meaſure out the quantity of eſtate that the deviſce is to 
take, and not as a word of purchaſe, the deviſee only being 


in the view and conſideration of the teſtator, and the words, 


{heir, or iſſue, ] mentioned for nothing elſe, but to limit what 
eſtate the deviſee ſhould take, and there is no diverſity betwixt 
a deviſee in fee, and a deviſee in tail; the ſtatute of He/fmin- 
fer the ſecond makes none; for that only provides for the 
iſſue, in caſe where an eſtate- tail is actually created and veſted, 
but makes no diverſity at all in the rules of law concerning the 
creation of eſtates- tail, which are exactly the ſame, as to the 
intent of the deviſor, or as to the veſting the eſtate, as thoſe 
relating to eſtates in fee-ſimple ; the ſtatute de donis was made 
for the benefit of the iſſue in rail, which ſuppoſes an eſtate in 
tal in the anceſtor (which is the queſtion here); and the ſta- 
tute de donis is called the nuiſe, and not the mother of eſtates- tail. 


2dly, Becauſe the heir in tail is abſolutely in the power of 
the anceſtor, to be barred by him (ſince the ſtatute of 4 H. 7. 
of fines, and the conſtruction of law, which eſtabliſhes com- 
mon recoveries), as much as the heir in fee-ſimple is in the 
power of his anceſtor ; and therefore, as well in cafe of an 
eitate-tail, as of a fee-ſimple, the deviſor cannot be intended 
to have had any conſideration for, or regard to, the heir, ſince 
in both caſes the deviſor gives the deviſee ſuch an eſtate, as en- 
ables him abſolutely to bar his heir. 
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3dly, Another reaſon why the heir cannot take, when the 
deviſee dies in the life of the deviſor, is, becauſe he cannot 
take by deſcent, for that nothing was ever in the anceſtor ; 
and if he ſhould take as a purchaſer, then the eſtate would be 
deſcendible contrary to the intent of the deviſor ; for if the 
anceſtor had taken the eſtate, and it had deſcended to the heir, 
() Vide Littte- the rules of deſcent had been quite different (a) ſrom what 
* they would have been, if the heir had taken as a purchaſor. 
IL 399 ] Then, as to the remainder in fee limited to the heirs of 4 
it is alſo the opinion of the court, that the heir general cannot 

take it; for the interpoſition of the eſtate-tail to B. he. 

twixt the eſtate-tail limited to 4. and the remainder in 

fee limited to his right heirs, makes no difference ; becauſe, 
notwithſtanding the mean remainder, the word ſheirs] 

is a word of limitation of eltate, and the ſce- ſimple veſts 

in the anceſtor. 1 I/. 22. b. 319. 6. And if A. had ſur- 

vived the teſtator, the remainder in fee would have veſted 

in him; and therefore it is within the reaſon of Br 

and Rigder's caſe; and the rule laid down in 1 Cs, She! ** 

caſe, (viz.) whether the limitation to the right heirs be me— 

diate, or immediate, yet where the anceſtor has before an 

(5) Ante 371. eſtate ſor his life, the hcirs ſhall take by deſcent (4) and not 


= wh 8 by purchaſe, 


GooprIGHrT 
. WEIGHT. 


— 2 And thus has the law been (c) long clearly ſettled as to tlis 
422 point, even ever ſince Bret and Kigden's caſe, But on this 

occaſion I have been the larger in delivering the judgment ot 
d) Vide Lord the court, becauſe of ſome (:) late endeavours to invalidate 


ſd ” . . a , 
"gra "I this rule, which, by the way, may make it proper to obſcrve, 


Mich. 1712. „od that the altering ſettled rulrs concerning property, is the mill date 


that ot Hutton b 
verſus Sympſon gerous away of removing land-marks, 


& ux. 2 Vern. 722, Preced. in Chan. 439. 


Deviſe to A. for Put then, with reſpec to this remainder in ſee, limited to 
life, remainder 


to B for life, the heirs of A. it has been urged, that though the 14le of law 


3 3 be certain, that whenever an anceſtor takes an eſtate for lite, 
o Cree Of to. 1 B A 1 3 1 
and A. dies in and afterwards à limitation is to his heirs, in ſuch caſe lis 
the teitator's . Aer: vet 5 oaks he 
life-rime 3 his Þeirs cannot be purchaſers ; vet in this-caie, A. dying in the 
right heirs ſhall life-time of the teſtator, A. himſelf never took, but the devil 
never take. X | . f 3 h 
to him was void, and therefore, his right heir may take by 
[ 400 ] purchaſe, like the caſe, where a feofiment is made to the ule 
. . * * * o * * 

of A. for life, remainder to B. in tail, remainder to the night 

heirs 
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keirs of A. and A. is dead at the time of the feoſfment, the Deren: 
right heirs of A. ſhall, notwithſtanding, take the remainder in 
fee; and Cs. Litt. (Seck. 578.) was cited to prove, that a par- 
ticular eſtate, and a remainder may continue diſtinct in the 
ſame perſon. 
But to this the anſwer is, that the conſtruction of the will 
mult be according to the import and meaning of the words at 
the time of making of the will, which, in the preſent caſe, 
was plainly to deviſe a fee- ſimple to the anceſtor, and it would 
be wrong to interpret it according to any accident ex py facto, 
as here, the dying of the deviſee in the life-time of the de- 
viſor; and as to the caſe put of the feoftment, it ſeems, that 
the remainder in fee would be void, becauſe there was no ſuch 
perſon as A. in rer um naturd, and it is all one, as if the limita- 


tion had been to A. and his hcirs, and there had been no ſuch 
perſon as A. in eſſe. 


go here, the deviſe to A. and then (by way of remainder 
aſter a mediate eſtate) to the heirs of A. ſeems all one as if it 
had been to A. and his heirs, by one limitation, and that A. 
had been then dead. 


Judgment for plaintiff againſt the will. 


Wingrave ver/us Sir Richard Palgrave. Caſe 109. 


IR John Palgrave, upon the marriage of his ſon Augu//ine L 491 ] 
(afterwards Sir Auguſiine Palgrave, with Barbara Gaſs Lord Chancellor 
, | Cowren, 
cu, ſettled divers manors and lands on Augy/iine Palgrave for 
lie, remainder to his firſt and every other fon by Barbera, in — CR 
tail male ſucceſſively, remainder to truſtees for ninety-nine Potions. Truft 


. 2 p thereof declared 
years, remainder to Sir 7h Palgrave in fee. that If the hat. 
band ſhould 


leave no heir male by the marriage, and ſhould leave a daughter or daughters, then the truſtees to 
raiſe portions payable to daughters at twenty-one or marriage z proviſo, that if the huiband ſhould 
die without leaving a daughter living at his death, then the term to ceaſe. There is no iſſue male 
by the marriage; but there is a daaghter who attains twenty-one and marries. Mother dies, and 
daughter dies in father's life-time leaving ifſuc 3 her huſband adminiſters to her, he ſhall have no 
portion, 


The truſt of the term of ninety-nine years is declared to be, 

that if Augufline Palgrave ſhall die without heir male of his . 
boly by Barbara, and leaving a daughter, or daughters ; that 
then ſuch daughter or daugliters ſhall have 3000 J. if but one, 
it more, 3000. amongit them, payable at their ages of 
I twenty 
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twenty-one or marriage, with a proviſo, that if Auguſtine Pal. 
grave ſhall not have any daughter by Barbara, living at his 
death, then the ninety-ycars term to ceaſe. 


Auguſtine Palgrave had iſſue by this marriage, one daughter, 
{viz.) Elizabeth, who, having attained upwards of the aye of 
twenty-one years, married the plaintiff. 

Barbara the mother died without iſſue male, or any other 
iſſue but this daughter Elizabeth, who has iſſue by the plaintiff, 
and dies in her father Auguſtine Palgrave's life-time ; and after- 
wards Auguſtine Palgrave dies; and the plaintiff the huſband, 
having adminiſtered to his wife Elizabeth, brings a bill for 
this portion. 


Lord Chancellor e The plaintiff is not intitled to his wife's 
portion; for by the firſt words, the truſt of the term never 
Tiſes, that being to commence upon a condition precedent, 
(viz.) if Auguſtine the huſband ſhould die without heir male, 


and leaving a daughter or daughters, which cannot be intend. 


ed having had a daughter, but leaving a daughter at the time 
of his death, and Auygyftine the huſband leaving no daughter at 
his death, the truſt of the term does not ariſe. 


. Allo the proviſo does determine the term itſelf, and con- 
ſequently the truſt thereof mult fall; for the proviſo ſays, that 
this term ſhall determine, if Augiſtine the huſband ſhall not 
have a daughter by Barbara, living at his death; and Avgutine 
the huſband not having ſuch daughter living at his death, the 
term is determined; and if the term be determined at law, by 
the expreſs proviſion of the parties, it would be very ſtrange 
for equity to revive it. 


The intention of the ſettlement might be, and probably was, 
that this term ſhould ceaſe, and that no portion ſhould ever, 
in ſuch caſe, be raiſed for the benefit of any executor or ad- 
miniſtrator, after the death of the daughter, for whoſe ene 
edvantage this might be deſigned ; but in caſe of her death in 
the life of the father, the intent of the parties might be, to 
prefer the heir of the family, (who, in this caſe, was the de- 
fendant a ſon by an after-taken wife), before any executor or 
adminittrator of a deccaſed daughter, 
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Long verſus Short. (1) 


NE ſeiſed in fee of ſome lands, and poſſeſſed of a leaſe 

for years in other lands, and being indebted by ſpecialty 
and ſimple contract, made his will, by which he deviſed a rent- 
charge of 400. a year out of the leaſe for years to one grand- 
ſon, bequeathed the leaſe itſelf to another grandſon, and like- 
wiſe deviſed all his lands in fee to J. and his heirs, None of 
his deviſees were his heirs at law, and his will was made fince 
(a) the ſtatute againſt fraudulent deviſes. 


other lands, deviſes the fee to A. and the leaſe to B. and dies indebted by bond; 
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Caſe 110. 


Lord Chancellor 
Covr zz. 


2 Vern. 756. 

1 Eg. Ca. Ab. 
114. pl. 7. . 
2 Eq. Ca. Ab. 
223. pl. 4+ 

One ſeiſed in 
fee of ſome 
lands, and poſe 
ſeiſed dy leaſe 
for years of 

On a deficiency 


of afſers, both the deviſees ſhall contribute to the payment of the bond z but if the deviſe to A had 
been of all the reſt of his eſtate, then A. ſhoujd have p id the debts. (2) 3 & 4 Gul, & Mar. c. 14+ , 


— 


— 


(1) Reg. Lib. 1717. fol. 596. Bill 
by Wiliam Leng, heir and executor of 
David Lang, Eſq. deceaſed, againſt 
ſeveral of his creditors and legatees, 
The teſtator by will of 20 Jul; 1714, 
deviſed ** his two chattel eltates at 
« Sbiling ford and St. George in the 
county of Oeven to his daughter Joan 
« Tree, and 401 per annum to the 
« defendant Benjamin Short, for tis 
« life, out of his chattel eſtate at Kenn, 
if his intereſt in ir ſo long continued, 
«and 104. per annum out of the ſame 
** eitate to the defendant” Agnes Dyer, 
for life, and gave to the ſaid 4 Dyer, 
* the houſe and garden in Kenn, 
„wherein the lately lived.” He then 
gave ſome pecuntary legacies, and then 
» deviſed al his real eſtates,“ to plain- 
17 tor lite, remainder to Horth William 
Ling, (plaintiff's ſon) in tail male, re- 
moinger to teitator's grandions Peter 
77 7 and Thomas T rofſe the younger, 
and their heirs, and he made plaintiff 
lole executor. Plaintiff paid bond 
Cebts to the amount of 1y57/. 3s. but 
there remaining a variety ot other debts, 
and doubts ariting about the applica- 
tion of the different aſſets, plaintiit 
aled this bil! for the ſake of having the 
cirection of this court for that purpoſe. 


1 de * firſt directed an account of 
. 


the real and perſonal aſſets of the ſaid 
teitator, and alſo of all the teſtator's 
debts and the nature of them, and the 
perſonal aſſets to be applied in payment 
of debts and legacies in a courſe of ad- 
miniſtration, and if any perſonal aſſets 
had been applied in payment of ſpe. 
cialty debts, the ſimple contract eredi- 
tors were to ſtand in the place of the 
ſpecialty creditors to receive ſatisfaction 
ſo far, &c. The decree then proceeded 
thus, ** and as touching the chattel 
« leaſes in Shilling ford, deviſed to the 
% ſaid Joan Trofſe, and the annuity of 
401. to the detendant Be: jamin Short 
* for lite, and 10/. per annum to the 
«« defendant Agnes Dyer tor life, iſſuing 
i« out of the chattel eſtates in Kenn, 
and the houſe and garden in enn 
being alſo a chattel eſtate deviſed to 
*« the {aid defendant Dyer for her life, 
« which the ſaid defendants inſiued be- 
ing ſpecifically deviſed, were not 
„ ſubject to the payment of debts, 
« unleis the perſonal aſſets and real 
*«« eltate of the ſaid David Long, at his 
«+ death, prove deficient, and the ſaid 
„ plaintiff inſiſting that the deviſe of 
*© the ſaid Daw.d Long's real eſtate to 
„ him for lite with remainders (over as 
*« aforeſaid) is as much a ſpecific deviſe 
„ to him as the chattel leates, &c. are 

4 «4 10 
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And there being a deficiency of aſſets to pay debts, the 
queſtion was, whether they ſhould be charged on the real, or 
leaſchold eſtate ? 


Decreed by Lord Ghanceller, 1//, That a deviſe of a rent. 
charge out of a term, is as much a ſpecifick deviſe, as if it had 
been of the term itſelf. 


2dly, That the deviſe of a term for years is as much a ſpe. 
cifick deviſe, as a deviſe of lands in fee. Wherefore, each 
being equally ſpecifick deviſes, it would, in this caſe, be an 
equal diſappointment of the teſtator's intent, to defeat either 
by ſubjeCting it to the teſtator's debts, : 


4 300, That ſince the ſtatute of fraudulent deviſes, lands in 
fee are equally ſubject to debts by ſpecialty in the hands of the 


- deviſee, as leaſes in the hands of the executor or legatee are 


to debts by ſimple contract at common law. 


So that to prevent the diſappointment of the teſtator's in- 
tent, the Court thought it reaſonable, that the deviſee of the 
fee-ſimple eſtate, and the deviſees of the leaſe and annuity, 
ſhouid each contribute (1) to the debts by ſpecialty, in pro- 


portion to the value of the reſpective premiſſes; but that as 


to the debts by ſimple contract, if there ſhould be not enough, 


cc to the defendants, and being a real 
« eſtate of inheritance ought the rather 
© to be exempt from debts, than the 
cc chattel eſtates, which in their nature, 
« are firſt ſubje& to debts, and there- 
6 fore ought to be applied; his Lord- 
** ſhip declared that they both lie before 
« the court as ſpecific deviſes, and 
« therefore if there be a deficiency of 
«« aſjets to pay the ſaid debts, ſuch de- 
* ficiency ought to be paid rateably 
4 on the chattel eſtates deviſed, and on 
*« the annuities of 40/4. and 10/. iſſuing 
«© thereout, and on the lands deviſed to 
„the plaintiff with remainders over 
„ as aforeſaid, and doth order that the 
« maſter do ſee what at the teſtator's 
«« death was the value of the lands or 
« real eflate lo deviſed (to the plaintiff 
« With remainders over) out and out 


— 


4 conſidered as an inkeritance, and 
* what at the teſtator's death was the 
* value of the eſtate at Shilling ford, 
for the reſidue of the term therein, 
„% and of the faid 40 J. and 1010. an- 
*© nuities, and to Jay the ſaid deficiency 
„ rateably upon the ſame, according 
* to their reſpective values, but the de- 
« ficiency which is to fall in average 
„upon the lands of inheritance, is to 
be ſo far only as is occaſioned by 
« ſatisfaction had, or to be had of 
«*« debts by ſpecialty, and the maſter 1s 
* to ſtate what part neceſſarily muſt, 
« and what parc moſt conveniently 
© may be, fold tor that purpoſe.“ 
(1) See more of Contribution and 
Marwnalling Afets in Clifton v. Fart, 
poſt. 678. Heflewood v. Pete, poll. 3 
vol. 322. 
over 
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over and above, to pay them, they muſt fall upon the leaſehold 
premiſſes only. 

Hereupon it was objected by Sir Thomas Powis and Mr. 
Vernon, that the fee ſimple and inheritance ought to be more 
favoured, than any of the perſonal eſtate and leaſes ; for that 
the latter had been always decreed to go in aid of the former, 
and therefore, in this caſe, the leaſchold eſtate ought to bear 
all the debts by ſpecialty, as far as it would extend. 


But over-ruled by Lord Chancellor; for that this might utterly 


diſappoint the teſtator's intention in providing for his grand- 
ſons out of the leaſe ; though the court allowed, that if the 
deviſe had been to A. of all the reſt of the teſtator's lands, this 
had been a reſiduary (not ſpecifick) deviſe, (1) and the perſon 
taking thereby, ſhould not have come in, till after the debts 
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Love vs 
Snort. 


by ſpecialty, or otherwiſe, had been paid out of his inhe- 


ritance. 


> 


(1) Quære, for every deviſe of land is ſpecific, Forrefter v. 


Amb. 171, 


Drury verſus Smith. 


A Had a nephew, and being about making his will, direct- 

ed the ſcrivener employed by him for that purpoſe, to 
give 100/. to his nephew; afterwards the teſtator, recollect- 
ing that his nephew had 100 J. of his in his hands, therefore 
ordered the ſcrivener not to put the legacy into his will, in 
regard his nephew had already that 100 J. in his own hands, 
and the teſtator made B. (that was his niece) executrix and 
reſiduary legatee. 


Lord Leigh, 


Caſe 111. 


Lord Chancellor | 
Cow?PEr. 


2 Eq. Ca. Ab. 
$75. pl. 3. 

One by will dis. 
poſes of his per- 
ſonal eftate, and 
afterwar's by 
paro gives 100l, 
bill to one, to 
delive over to 
his nephew, if 
th: teitator 


ſhould die of that ſickneſs; ſuch gift decreed good ( 1.) 


oe 


/ 


(1) Vide Jones v. Selly, Pre. Cha. v. Turner, 2 Vez. 431. 
Hil v. Chapman, 


200. Lawſon v. Laww/on, pot. 441. Tyme, Amb. 318. 
Miller v. Miller, poſt. 3 vol. 356. 2 Bro. Cha. Rep. 612. 
Snell gro ve v. Builey, 3 Atk. 214. Hard 

2 2 


** 


Haſſell Vs 


Afterwards 


495 


Davey ©. 
$M1TH, 


(a) Set. 22. 
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Afterwards the nephew came, and brought a ſpecie bill for 
this 100/. to the teſtator, who, in his laſt ſickneſs, gave the 
ſaid 1001. bill to be delivered over to his nephew, in caſe he 
[the teſtator] ſhould die of that ſickneſs, which did accord. 


And now, on the nephew's bringing a bill againſt the ex- 
ecutrix, for this 100/. note, it was objeCted, that this bei 
a parol gift, and contrary to the will, by which the executrix 
was made reſiduary legatee, it would introduce all the incon- 
yenience of perjury which the ſtatute of frauds intended to 
prevent, if ſuch evidence, or verbal diſpoſitions, ſhould pre. 
vail againſt the will, and would be contrary to the words of 
the (a) ſtatute, which ſay, a will in writing ſhall not be re- 
voked by parol. | 


Lord Chancellor : The caſe is not ſo ſtrong, as if this very 
100. note had been ſpecifically deviſed ; for deviſing the re- 
fiduum, is only the reſt of his eſtate, that he ſhould not, by 
will, or otherwiſe diſpoſe of; but this is a gift in the teſtator's 
life-time, donatio cauſa mortis, and the poſſeſſion tranſmuted, 
and certainly, notwithſtanding the will, the teſtator had a 
power to give away any part of his eſtate in his life-time; he 
might in his life-time, after the making of his will, give 
away any part of his eſtate ab/o/utely, and by the ſame reaſon 
might, notwithſtanding the will, give away any part thereof 


_conditionally ; and this gift being ſo fully proved: 


Decree the plaintiff his 100/. bill with coſts. 


Memorandum, in the caſe of Smith verſus Caſen, (8th Dec, 
1718.) the Maſter of the Rolls, where jewels were given by 
the teſtator by way of denatio cauſa mortis, doubted, whether 
this was good againſt debts. And it ſeems not; they being 
given in caſe of the donor's death, and in nature of a legacy, 
which therefore would be fraudulent as againſt creditors, 
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Biſhop of Wincheſter ver/us Knight. Caſe 112. 


NE held cuſtomary lands of the Biſhop of Winchefter, Lora Chancellor 
as of his manor of Taunton-=Dean in Somerſetfhire, in Cowrzx. 
which lands there was a copper-mine that was opened by the 2 Eq. Ca. Ab. 
tenant, who dug thereout, and ſold great quantities of copper = fo 
ore, and died, and his heir continued digging and diſpoſing of 2 — 


great quantities of copper ore out of the ſaid mine. of ore dug, or 
timber c. r, d 


defendant's geſtator; * of plowing up meacow or ancient paſture, or ſuch torte 28 die with 
the perſon. 


The Biſhop of Winchefter brought a bill in equity againſt 
the executor and heir, praying an account of the ſaid ore 
and alledging, that theſe cuſtomary tenants were as copyhold 
tenants, and that the frechold was in the Biſhop, as lord of 
the manor and owner of the ſoil, and that the manner of paſſing 
the premiſſes was, by ſurrender into the hands of the lord, to 


the uſe of the ſurrenderee. 


On the other fide it was ſaid, that it did not appear the ad- 
mittance, in this caſe, was to hold ad wluntatem domini, ſe- 
cundum conſuetudinem, &c. without which words [ad valunta- 
tem domini} it was inſiſted, there could be no (1) copyhold, 407 J 
as had been adjudged (a) in Lord C. J. Halt's time. (a) Salk. 365; 


Crowther verſus 


Oldfield, & Carth. 432+ Gale verſus Noble» 


Then, as to the ore dug in the anceſtor's life-time, there : 

was no colour to aſk relief ; becauſe this being a perſonal tort, 
the ſame died with the perſon, and that with reſpect to the ore 
dug in the heir's own time, there could be no remedy ; for 
that theſe cuſtomary tenants were as freeholders, and there 
was full proof, that they, from time to time, had uſed to cut 
down and fell timber from off the premiſſes, and had alſo dug 
ſtone and ſold it, 


— 


(1) Vide Harg. Co. Litt. 59. 6. note 1. 
23 Tard 
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Lord Chancellor: It would be a reproach to equity, to ſay, 
where a man has taken my property, as my ore (1) or timber, 
and diſpoſed of it in his life-time, and dies, that in this caſe, l 
muſt be without remedy. 8 | 

It is true, as to the treſpaſs of breaking up meadow, or an- 


cient paſture-ground, it dies with the perſon ; but as to the 
property of the ore or timber, it would be clear even at law, 


if it came to the executor's hands, that trover would lie for 


it; and if it has been diſpoſed of in the teſtator's life-time, 
the executor, if aſſets are left, ought to anſwer for it ; but it 
is ſtronger in this caſe, by reaſon that the tenant is a ſort of 
a fiduciary to the lord, and it is a breach of the truſt which 
the law repoſes in the tenant, for him to rake away the pro- 
perty of the lord; ſo that I am clear of opinion, the executor 
(2) in ſuch caſe, is anſwerable. 


As to the evidence that the tenant might do one ſort of 
walte, as to cut down and diſpoſe of the timber, this might be 
by ſpecial grant; but it is no evidence that the tenant has 
a power to commit any other ſort of waſte, (viz.) waſte of a 
different ſpecies, as that of diſpoſing of minerals; but a cuſtom 
impowering the tenants to diſpoſe of one ſort of mineral, as 
coals, may be an evidence of their right to diſpoſe of another 


ſort of mineral, as lead out of a mine. 


But this queſtion being doubtful, and at law, let the Biſhop 
bring his action of trover as to the ore dug and diſpoſed of by 
the preſent tenant. 


Accordingly this was tried, and there never having been 
any mine of copper before diſcovered in the manor, the jury 
couid not find, that the cuſtomary tenant might, by cuſtom, 
dig and open new copper- mines; ſo that upon the producing 


— — 


(1) In Jeſs College v. Bloome, 3 Atk. 
262. and Amb. 54 S C. Lord Hard- 
ev:che dilmiffed à bill for a mere acaount 
of 1 mbor cat down, as being the pro- 
pei ſutject ot an action at aw, but his 
Lordilup added that there were many 
zudtauces where the court have decreed 


an account in the caſe of mines which 
they would not have done in the caſe of 
timber; becauſe the digging of mines 
15 a fort of trade. 

(2) Vide ers Cell, v. Bloome, Amb. 
54. Curtis v. Curtis, 2 Bro. Cha. Reo. 
620. | 


of 


* 
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of the pollen, the Court held, that neither the tenant without 
the licence of the lord, nor the lord without the conſent of 
the tenant, could dig in theſe ' copper-mines, being new 


mines. 


Chancey's Caſe. (1) 


NE being indebted for wages to a maid-ſervant, who 

had lived with him for a conſiderable time, gave her a 
bond for 1004. and in the condition of the bond, it appeared 
to be for wages; afterwards the teſtator by his will, among 
other things, gave a legacy of 500/. to this maid-fervant, and 
it was mentioned in the will to be given to her fer her long and 
faithful ſervices, The maid-ſervant having, on her maſter's 
death, poſſeſſed herſelf of divers goods that were his, the plaintiff 


Chancey, who was the executor, brought his bill againſt her 3 


for an account, but paid to her the 100 J. and intereſt ſecured 
to her by the bond. | 


For the defendant it was objected, that ſhe ſhould have both 
the money due on the bond, and alſo the legacy; for the le- 
gacy was a further reward for her ſervices, and intended to 
be a gift in tet: whereas if the hond were to be taken out of 
it, it would be only a gift of 400/. and as to the old notion, 
that the teſtator muſt be juſt, before he is bountiful, that was 
nothing, where the teſtator had wherewithal to be both juſt (a) 
and bountiful, 


Beſides, that this was not inſiſted upon by the bill, fo that 
the defendant had no notice or warning to prove, that the teſta- 
tor intended to give her the full legacy of 500/. over and above 
the bond: which proof (though by parol only) had yet been 
frequently admitted, 


Alfo, for that it appeared the executor himſelf had paid the 
bond, and taken a receipt for it. 


Maſter of the Rells: It is ſufficient that it appears the creditor 
has a greater legacy given her, and the plaintiff the executor 


—  ——  — — — —  - Y 
— — 


(1) Chance; v. Wootton and 3 


2 4 
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BIS Mor of 
WincKESTER 
v. KNIGHT, 


Caſe 113. 


At the Rolls. 
10 Mod. 399. 

2 Fq. Ca. 

354- pl. 18, 
One being in- 
debted to his 
ſervant for wages 
in 100 |. gives 
her a bond for 
this 100 l. a» due 
for wages, and 
afterwards by 
will gives her 
oO |. for her 
long and faith» 
ful ſervices. 
This i not a 
ſatistaction for 
the bond. 


409 ] 


(a) Salk. 1335. 


— —— 
* —— EI ne oe ety 


contra, Reg. Lib. A. 1724. fol, 449 


prays 


409 
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Cxaxcrr's prays relief, which is as much as if he had prayed, that he 
might not be compelled to pay both the debt and legacy. 
x This is ſtronger than the uſual cafe; for the bond is for 
ſervice, and the 00 J. legacy is alſo for ſervice; ſo that it is a 
greater reward and ſatisfaction for the ſame thing; neither is 
it material that the executor has paid it, for he was bound to 
pay the bond at law, and his only method is, to ſtop it out of 
the legacy; but clearly, ſuch a legacy is not a ſatisfaction 
. for ſervice done to the teſtator (a) after the making of thg 
i z vel. will. 
Trinity This deeree was afterwards (6) reverſed by Lord Chancellor 
2725. King, upon which occaſion his Lordihip faid, he was not for 


breaking in upon any (1) general rule, though he did not ſee 
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(1) The ſtrict rule is eſtabliſhed, that 
a legacy given by a debtor 16 bis cre- 
ditor which is equal or greater than the 
debt, ſhall be preſumed to be intended 
in ſatisfaction of the debt. Tallet v. 
Duke of Shrewſbury, Pre. Cha. 394. 
74 v. Mood, polt. 2 vol. 132. Fowler 
v. Fowler, polt. 3 vol. 353. Reech v. 
Kennegal, 1 Vez. 126. (though if ſmal- 
ler, it ſhall not be taken as a ſatisfaction 
jro tanto, Cranmer's caſe, Salk. 508. 
Atkinſon v. Webb, 2 Vern. 478. Eaft- 
avood v. Vincke ,polt. 2 vol. 616. Minuet 
v. Sarazine Moſ. 295.) but the latter 
caſes, although they 1 the 
general rule to be fully eſtabliſhed, yet 
expreſs a diſſatisfaction with the prin- 
ciple upon which it proceeds, and are 
anxious to collect from the will circum- 
ſtances to rebut ſuch preſumption. 
So where the payment of debts is par- 
ticularly mentioned, as in the preſent 
caſe of (hancey, and Richargjon v. 
Gree/je, 3 Ark. 65, (but in Gaynon v. 
Wood, at the Rolls, 19 July 1759, 
where the teſtator by will gave to va- 
rab Gaynon a legacy of 5col. and there- 
by declared that, in cale his perſonal 
eltate luvuld not be jumcient or pay- 


ſon, 2 Atk. zoo. 


ment of 4 bis delts, legacies, ani fu. 
zeral charges, he thereby ſubjected all 
his real eſtates to the payment thereof, 
and afterwards by a codicil gave a further 
legacy of 5001. tothe ſaid Sarah Gaynor, 
and died indebted to Sarah Gaynor in 
2001. on bond, which debt was con- 
tracted after making the will, but be- 
fore the codicil: His Honor declared, 
that the 50 l. given by the codicil was 
to be conſidered and deemed a ſatisfac- 
tion of the ſaid 200 l. given by the 
te ſlator to the plaintiff Surah. Reg. Lib. 
A. 1758. vol. 511). Or, where the 
legacy is not equally beneficial with 
the debt, in ſome one particular (al- 
though it may be more ſo in another) 
as in ſiae of payment, Nicholls v. JA. 
ö Clarke v. Sewell, 
3 Atk. 96. Marthervs v. Mattheres 2 
Vez. 635. Haynes, v. Mice, 1 Bro, 
Cna. Rep. 129. or in point of certainty, 
Cromflen v. Sa'e, poſt. 2 vol. 555. 
Barret v. Beck/ord, 1 Vez. g1g9g.—As 


to ſatis faction of au] contracts to pro- 


vide for wife, children, &c. vide An- 
uv. Mamore, ante, 324. Ea/)Irod v. 
/ incke, poit. 2 vol. G14, 


any 
* 
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any great reaſon, why, if one owed 101. to A. by bond, and 9 3 


ſhould afterwards give him a legacy of 500 J. this legacy muſt 
go in ſatisfaction of the debt; for if ſo, the whole 500/. 
would not be given, in regard 100/. of it would be paid towards 
a juſt debt which the teſtator could not help paying; and 
therefore the whole 500/. would not be given, againſt the 
expreſs declaration of the teſtator, who ſays he grves the ſame; 
and though it ſeemed to have obtained as a rule, that a man 
ſhould be juſt before he is bountiful, yet when a man left fuch 
an eſtate and fund for his debts and legacies, as that he might 
thereout be both juſt and bountiful, and eſpecially, when there 
ſeemed to be not only an intention, but alſo expreſs words to 
that purpoſe, in ſuch cafe his Lordſhip did not ſee, but it would 
be as reaſonable that the whole legacy ſhould take effect as a 
legacy, and that the debt ſhould be paid beſides, 


And it way ſaid at the bar, by Mr, Talbot, to have been a 
ſtrange reſolution, that if I owe a man 100/. and give him 
100/, legacy, then I give him nothing, but only pay him 
what I am bound to do; byt if the legacy be twenty ſhillings 
leſs, (viz.) 990. here it is a good gift and legacy, excluſive 
of the debt. 


However, the Court ſaid, they were not by this reſolution, 
overturning the general rule: but that this caſe was attended 
with particular circumſtances varying it from the common 
cale, (viz.) that the teſtator, by the expreſs words of his will, 
had deviſed * that all his debts and legacies ſhould be paid ;” 
and this 100/, bond being then a debt, and the 500/. being 
a legacy, it was as ſtrong, as if he had directed that both the 
bond and legacy ſhould be paid ; that when the teſtator gave a 
bond for the 100 J. arrear of wages, it was the ſame thing as 
paying it; and as, if he had actually paid it, and had aſter- 
wards given the legacy of 500/. the executor could not have 
fetched back the 100/. and made the defendant refund, ſo 
neither ſhould the bond in this caſe be ſatished by the bequeſt 


of the legacy, 


His Lordſhip alſo obſerved, that the executor (the plainti(F 
Mr, Chancey) did not himſelf take this 5001. legacy to be a 
latisfaction for the bond, az appeared by his having voluntarily 


paid 
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Caancey's 
Caſe. 


Caſe 114. 


Where equity 

will give leave 
to file an origi- 
nal, and where 
not, 


[ 412 ] 


(a) Vide Black- 
amore's Caſe, 


$ Co. 159. a. b. 
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paid the 1007. to the defendant, and that his Lordſhip was of 
the ſame opinion. 


So the decree at the Rolls was reverſed, and the defendant 
(the maid-ſervant) had both her debt and legacy, 


Anonymus, 


PON a petition to the Maſter of the Rolls, for leave 
to file an original, after a writ of error brought to re- 
verſe a judgment, his Honor, having taken time to conſider 
of it, and likewiſe of another caſe, where, upon a judgment 
by confeſſion, the Court gave ſuch leave, and having ſpoken 
with Mr. Hetherington (an ancient officer of the court) at 
length denied leave to file the ſaid original, ſaying, that where 
a judgment is given by confeſſion, as the defendant, in ſuch 
caſe, conſents that there ſhall be judgment awarded againſt 
him, ſo does he likewiſe, by implication, conſent to all thoſe 
means without which the judgment cannot be effeCtual, and 
conſequently, that an original ſhall at any time be filed, eſ. 
pecially if ſuch judgment was given as a ſecurity for money, 
or other valuable conſideration. But that it is otherwiſe 
where judgment is given by default, or on demurrer, &c. and 
that there is alſo a difference where the omiſſion proceeds from 
the ignorance or neſcience of the clerk, and where it is by 
miſtake or miſpriſion, for in the (a) former caſe it is not to 
be helped; and ſuch leave to file an original as aforeſaid, 
ought not to be given, without very ſpecial reaſon ; for this 
would be a wrong to the crown, and to the officer, no ori- 
ginals being then likely to be filed, unleſs where the party 
ſhould find himſelf in danger of having his judgment re- 
verſed. 


The Court further declared, that they were the rather in- 
duced to deny leave to file an original, in the principal caſe, 
in regard, if. this judgment were reverſed, (it being upon a 
policy of inſurance,) the plaintiff might begin a new action. 
Secus, had it been in a ge impedit, or in an action againſt 


the hundred for a robbery, where the ſuit mult be commenced 
within 
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within a + limited time; or if the time had been ſo far elapſed, Avoxvmos. 


as that the ſtatute of limitations had been a bar, if the judg- 
ment ſhould be reverſed. 


Afterwards in June 1719. in another cauſe on a petition 
to the Maſter of the Rolls for leave to file an original, upon 
affidavit that the plaintiff's attorney had been ill, and diſor- 
dered in his head, by which means an original was omitted 
to be filed; and a writ of error being brought, in this caſe, to 
reverſe the judgment for want of ſuch original, in which writ 
of error bail was given : 


Cur : Take leave to file the original, but pay the coſts of 
the writ of error hitherto, and let the bail in the writ of error 
be diſcharged (1). 


[ 413 ] 


+ Vid. 3 Lev. 347. Beachcroft verſus The Hundred of Burnham, where for this 
reaſon, (viz.) becauſe the time for bringing the action was elapſed, the Court 
gave leave to amend after iſſue was joined, and the jury had appeared at the bar, 


(1) Vide Anon, poſt. 3. vol. 314. Pengree v. Jonas, 2 Bro. Cha. Rep. 141. 
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Caſe 115. Copeland ver/us Stanton. 
2 Eq. Ca, Ab, Witneſs on the part of the defendant was ſworn, and 
417- 28 having appeared before the examiner, was examined to 
re a witnets 


dies after exami- 
nation, but be- 
fore ſuch exa- 
mination is 
figned by him, 
the depoſitions 
cannot be made 
ple of. 


the delendant, 
after publicati- 
on, examined a 
witneſs, and on 
the uſual aſſi ſa- 
vit that the de- 
fend int, his 
clerk or ſolicĩ - 
tor, had not ſeen 
the depoſitions, 
got an order ta 
re-txamine this 
witnels, but tie 
witneſs died be 


ſeveral interogatories, after which he was appointed by the 
examiner to come another day, but the next morning was ſud- 
denly taken ill, and dicd, 


Upon which, I moved the Maſter of the Rolls, that this 
witncſ>'s depoſitions, ſo far as they were taken, might be 
made uſe of, which, without the order of the Court, could not 
be, the witneſs not having ſigned his examination. 


But his Honour, having adviſed with Sir Th-mas Geery, the 
Maſter then in Court, denied the motion, for that the exami- 
nations were imperfect, and could not be made uſe of, 


= the defendant, after an order for publication, examined 
a witneſs, and then firſt conceiving himſelf irregular in eu- 
amining this witneſs (it being aiter publication) got an order 
(upon petition and an affidavit from himſelf, his clerk in court 
and tolicitor, that they had not, nor would ſee any of the depo- 
ſitions) that he might re-examine the ſaid witneſs ; but before 
there could be a re-examination of this witneſs, he died; and 
upon aflidavit of this, 


N 1415 J It ſeems, after the witneſs is fully examined, the examina- 
. tions arc read over to him, and the witneſs at liberty to amend 
1 or alter any thing, after which he ſigns them, and then (but 

. not before) the examinations are compleat, and good evidence. 
i} Bn: yet where In -Michaelmas term 1722. in the caſe of Debrox verſus 
i 

3 

t 


fore a re examination, the Court gave leave to the defendant ty make uſe of the former depotitions 
of the ſame witneſs. 


Lora Clancell:r Parker ordered, that the defendant might 


make wie of the depoſitions taken of this witneſs, the re- 
i examination of him having becu preve.riid by the act oi God. 
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Trafford ver/us Aſhton. 


IR Ralph Aſhton ſeiſed in fee of a great real eſtate in 
8 Lancaſhire, upon his marriage, ſettled the ſame upon 
himſelf for life, remainder to his wife for life, remainder to 
truſtees for ninety-nine years, remainder to his firſt, &c, ſon, 
remainder to the firſt and every other ſon of his brother 


Richard Aſhton, in tail male ſucceſſively. 


The truſt of the term of ninety-nine years was declared to 
be, that if Sir Ralph Aſbion ſhould die without ifſue male by 
the ſaid marriage, and ſhould leave one or more daughters, 
then the truſtees ſhould, out of the rents and profits, raiſe 8000l. 
for the daughters of that marriage, to be paid them as ſcon as 
conveniently could be, without limiting any expreſs time when 
the portions were payable ; but then a further truſt of the term 
was declared, that if there ſhould be a ſon and a daughter or 
daughters by the marriage, in ſuch caſe, the truſtees ſhould, 
as ſoon as poſſible, raiſe 1000 J. a piece for the daughters, 
payable at twenty-one or marriage. | 


This term of ninety-nine years was not made without im- 
peachment of waſte, 


vir Ralp5 A/btor's lady dies firſt, afterwards Sir Ralph dies 
without iſſue male, and leaving three daughters (the plaintiffs) 
all married, and the remainder in tail becomes veſted in the 


defendant his nephew, the preſent Sir Ra/ph A/Þton. 


The queſtions were, fir, Whether this 8000/7. ſhould be 
raiſed otherwiſe than out of the yearly rents and profits, or by 
ale or mortgage ? 


And 2%, Whether it ſhould carry intereſt, and from what 


time ? 


For the defendant it was ſaid, that it was well known the 
tiree daughters had a very great eſtate in land left them as 
heirs general of this antient family, and that it could not but 
be intended by the late Sir Ralph Alion, that the defendant, 

who 


415 


Caſe 116, 
Lord Chancellor 


PARKER 


2 Eq. Ca. Ab. 
641. pl. 8. 
Truſt of a term 
to raiſe portions 
out of ren's and 
profits to be paid 
as ſoon as conve- 
niently may be. 


By virtue of the 
word (profits) 
truſtees may 

ſell or mort- 


gage 3 ſecus if 
fi 


aid annual pro » 
ds. 


1416 ] 
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TzarrozDv. who was to ſupport his name and honour, who was his ne. 


ASHTON. 


C 417 J Phew, and whom he made as his adopted ſon, ſhould hare 
wherewithal to live, and maintain the honour, 


That the 8000 /. being to be raiſed by rents and profits, i 
mult be intended yearly rents, and yearly profits ; and if fo, it 
was plain there could be no ſale or mortgage. 


That the intention of the ſettlement was, to preſerve the 
eſtate in the name and family, as long as might be; and con- 
ſequently not to ſell or mortgage, or to give any power for 


that purpoſe, 


That had it been ſo intended, it would have been ſo ex- 
preſſed, (viz.) that the truſtees might raiſe the portions by ſal: 
or mortgage, and the rather, for that this was the general way 
of penning ſettlements. 


That the term of ninety-nine years not being made with- 
out impeachment of waſte, this was an indication, that the 
truſtees were ſo far from being inveſted with a power to ſell 
any part of the eſtate, that they were not intruſted with cutting 
down a tree from off it. 


That here was no certain time limited when theſe portions 
were payable, it being only ſaid, as ſoon as conveniently might 
be ; as ſoon as conveniently ? That is, with convenience to 
the nephew, and not ſo as to diſtreſs him, 


Fa That if in ſome caſes the word [profits] was conſtrued to 

Wh. extend to the profits. of the land ariſing by ſale, if ever equity 

0 had gone ſo far, it muſt be, where an expreſs certain time was 
limited; and under thoſe circumſtances, rather than not com- 
ply with ſuch expreſs limitations, and where the annual pro- 
fits would not raiſe it by that time, the Court might conſtrue 

[ 418 ] the word [profits] to extend to profits by ale; but never 
made ſuch conſtruction, where no expreſs time was appointed, 
and where the ſum in convenient time might be raiſed. 


That in the caſe of Mr. Byde of Ware-Park in Hertfordſhire, 
where a portion was ſecured to his ſiſter, to be raiſed by rents 


and profits, the Court did not only raiſe it by rents, but con- 
: 1 | fined 
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fined the ſame to ſo much a year, as that Mr. Byde might have Tarn. 
whereupon to live out of the reſidue. ASTON. 


adh, It was argued, that as to intereſt, where the portion 
was to be paid out of the yearly rents, the party muſt take it 
ſo; and there was no default in payment, there being no ex- 
preſs time appointed for paying the portion; it was the plain- 
tifs own fault, if they would not enter; whereas if the de- 
fendant was in no fault, he ought not to pay intereſt, for inte- 
reſt is only given in (a) default of payment. (a) Poſt. 458, 


in the caſe of 
Butler verſus 


On the other fide it was ſaid by counſel, and fo ruled by the Duncombe. 
Court, that the daughters were purchaſers of portions, by their 
mother's marriage, and the marriage portion; but the limita- 
tion to the defendant, the preſent Sir Ralph Aſbtan, was vo- 


luntary. 


That the meaning of the word portion] was a proviſion 
for marriage, but the leiſurely way of raiſing money by yearly 
rents would not anſwer ſuch end, 


That the words [proſits of lands] eſpecially when to pay 
debts or portions, implied (1) any profits that the land would 
yield, either by ſelling or mortgaging; and that this had been 
the conſtant conſtruction in the like caſes, and 2 Chan. Caſes 
205. Lingen verſus Naley, was cited, where lands were deviſed IL 419 
to truſtocs, in truſt out of the rents and profits to pay debts 
and legacies, and the truſtees decreed to ſell the land itſelf; 
as alſo 1 Chan, Caſes 176, where the difference is taken be- 
twixt annual profits, and profits generally, and in which place 
it appears from many inſtances, that where danghters' portions 
were directed to be raiſed out of rents and profits, and 
were made pay:ble at a fixed day, and the annual profits 
would not raiſe the portions by (5} that day, the Court has de- (3) Preced. i 


creed a ſale. Alſo the caſe of c Warburton and Warburten 87 8 586. 
2 Vern. 


was cited. 420. 


—— 
—— —— 


(1) But it ſeems that the natural ent conſirution. [wy v. Gilbert, poſt. 
meaning of the word * profits,” is 2 vol. 13. Eveiyn v. Fern, pc. 2 F 
* annual profits,” and that the caſes vol. 6656. Mills v. Bands, poſt. 3 vol. | 
which have extended it further, are 1. Otleden v. Okeden 1 Atk. 550. 1 
exceptions cut of the general rule, in Su. v Wing, 3 Bro. Parl. Ca. 503. 


Watch the context has akorde d a diſfer- It 
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Ta arena p v. It was moreover inſiſted, t. at here was a certain time ap- 
9 pointed for payment of the portions, and that implied, though 
not expreſſed ; viz. it was ſaid, they ſhould be paid as ſon ar 
conveniently might be; now that was preſently, ſor the daugh- 
ters being twenty-one at Sir Ralph Aſbton's death, and mar- 
riageable, it was Zhen convenient they ſhould have their por. 

tions. 


(«) 3 ve. n. 10. That though (a) yearly profits might make a difference, yet 
here that was not material, the word [yearly] being omitted, 


That the portions being payable preſently on the death of 
Sir Ralph, (the daughters being then twenty-one) ; they con- 
ſequently would carry intereſt, and the rather, ſince they were 
to ariſe out of land, which yielded yearly rents and profits (1), 


i Lord Parker farther obſerved, that by the truſt, if there 
> were a ſon and a daughter, or daughters by the marriage, the 
ſon ſhould pay intereſt to his ſiſters for their portions, from 
their age of twenty-one or marriage, and it could not be ima- 
gined that Sir Ralph would be kinder to his nephew in excuſ- 
ing him from paying intereſt, than to his own ſon, if he had 
one, who was bound to pay intereſt. Wherefore it was de- 
creed, that the portions ſhould be raiſed by ſale or mortgage, 
as ſhould be agreed by the Maſter and the parties, with intereſt 
from Sir Ral/p/h's death, and coſts. 
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Caſe 117. Ratcliff ver/us Roper. 


Lord Chancellor N this cauſe a decree was made for a ſale of the eſtate for 
8 the payment of debts, and a purchaſor approved of and 


If the party's confirmed ;z there was likewiſe an order, that all parties ſhould 
clerk in court | 


be dead, no pro- Join, &e. 

ceſs can be taken 

out againſt the party until he has appointed a new clerk in court, and a ſubpœna ad faciend' attorn. 
muſt be taken out for that purpoſe. | 
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And on affidavit that one of the parties refuſed to be ſpoke 
with, ſo as to be ſerved with the writ of execution, though it 
was 
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was allowed to be a motion of courſe, on affidavit of this mat- 
ter, that ſervice of the clerk in court might be good ſervice, 

where the clerk in court appears to be dead (as he did in 
this caſe) there the Court ſaid, they would make no order, but 
a ſubpena ad faciend” attornar, muſt be taken out and ſerved z 
becauſe, till then, the party is not in court. 


It was alſo allowed, that the ſervice of the ſubpoena ad faciend” 
att:rn. would be good, if left at the houſe, and that though 
the party in this caſe denied himſelf, yet ſtill the ſulpæna might 
be leſt at his houſe. 


Maſters verſus Sir Harcourt Maſters. (1) 


RS. Mary Maſters by her will left ſeveral legacics to 

ſeveral of her relations and others; for inſtance, to 
her nieces A. B. and C. pecuniary legacies, (viz.) to A. and 
B. 200 J. a- piece, and to her niece C. 400 J. and having a mo- 
ther living, gave all her houſheld goods, after her mother's 
death, to be divided among her ſaid three nieces, and alſo the 
beſt of her cloaths ; ſhe likewiſe by her will gave ſeveral ſpeci- 
fick legacies, and to the poor of two hoſpitals in Canterbury 
(naming them) 5 J. a- piece; as to her lands ſhe deviſed them 
to her nephew and heir at law, the defendant Sir Harcourt 
Maſters, but charged the ſame with the payment of her legacies 
abvementioned, and made the defendant Sir Harcourt executor, 


Afterwards her mother died, by which a conſiderable in- 
creaſe of perſonal eſtate came to her, and thereupon ſhe made 
a codicil, thereby giving ſeveral pecuniary legacies to ſeveral 
to whom ſhe had before given legacies by her will, many of 
which legacies were larger than what were given them by her 
will, and gave 5 J. per annum to all and every the hoſpitals, (with- 
cut ſaying where the hoſpitals were), and left annuities to ſe- 
reral of the pecuniary legatees in the will, and gave to her 
faid three nieces, A. B. and C. all (leaving a blank) to 
be equally divided, and her cloaths; and among her legacies 
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At the Rolls. 
2 Eq. Ca. Ab. 
192. pl. 7. 
322. pl. 13. 
352. pl. 12. 
366. pi. 7. 
554 pl. 19, 


— 


(1) Reg. Lib. 1717. fol. 5583, 
Vol. I. Aa 
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a) Vid » 2g 
* Hinton the contrary that the (5) charities, though preſerred by the 
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* civil law, yet the 7 Ougtit to abate in Proportion, for they were 
265. but legacies. 
Tote verſus * 
Auſtin, & poſt. 

675. Att. Gen. verſus Hudſon. 
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— 2 Tens v. which were in figures, ſome of them were writ ſo blindly 
(ſeeming to have been altered) that it was difficult, if not in. 
poſſible to read them, or to diſtinguiſh what the legacies were; 
particularly in one place, whether 100 J. or 300 J. was meant; 

| and ſhe gave to Mrs. Sawyer 200 J. when there was no ſuch 

J 422 ] perſon ever known to her, but it was alledged that ſhe mean: 
one Mrs. Seer; ſhe likewiſe bequeathed to her {aig 
three nieces A. B. and C. 50 l. a year for their lives, and left 
200. for a monument for her mother, after which the dicd. 


Her codicil happened not to be atteſted by any witneſs, and 
ſo as was admitted, could charge no land, 


It was alſo admitted, that both her real and perſonal clit 
were deficient in value to pay the legacies and annuities given 
by her will and codicil, 


The defendant Sir Harcourt proved her will and codicil, and 
upon a bill brought for the payment of ſeveral of the legacies 
to ſeveral of the plaintiffs, 


One gives lega- I/, It was decreed by the Maſter of the Rolls, that the per- 


a » 4.0 a ſonal eſtate not being ſuſſicient to pay the legacies both by the 
Cy — will and codicil, and the real eſtate being liable to the legacics 
leads cre charg- by the will, and not to thoſe by the codicil, the eſtate ſhould be 


4 with the le- i 3 
3 che wit Tſo marſhalled, that, as far as poſſible, the whole will miglit 


. only, and the take effect, and all the legacies be paid. (1) 


perſonal eftate 


is not ſufficient g | 
to pay all the legacies ; the legacies in the will hall be charged on the land, and the legacies by 


codicil on the perſonal eſtate, 

And therefore, that the legatees in the will ſhould be paid 
out of the real eſtate, and if that ſhould be deficient, they muſt, 
as to the ſurplus, come in average with the legatees in the co- 
dicil, to be paid out of the perſonal eſtate z and, there being 
admitted to be a deficiency, that the land ſhould be forth- 
with ſold to prevent a greater deficiency, but that the ſpecific 
legacies mult be all paid, and not (a) abate in proportion ; on 


OO —ñ —_—_—_ 


ew. fn - — — — — 


(1) Vide I de V. Hye, 3 Cha. Kep. 83. Big! v. Earl of Darnler, poll. 2 
vol. G20. 8 


3 
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But it was objected, that the two hundred pounds given for 
2 monument for the mother, ought not to abate in proportion, 

us being a debt of piety to the memory of her mother, from 

hom the teſtratix received the greateſt part of her eſtate. 
And to this the Court inclined, but however reſerved that 
point (1) . 


pecuniaty legacies, Whether a legacy of 200l. given by the teftator for a 
ome into average, Qu, 

zd, That the will charging the real eſtate with the pay- 
meat of the legacics ab-vementioned, it eould not (2) extend to 
actes in the codicil; but if the real eſtate had been charged 
with the payment of the teſtatrix's legacies in general, it would 
have taken in the legacies in the codicil, they be:ng as much 
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M asTxRs . 
Mas rte. 
Specific legacies 
not fo eme nes 

ave ag*, bu! 
char.ty legacies 
tha? are Pecu- 

n a", al come 
into ave age, 28 
weft as ot: er 
monument ſhell 


Re leſtate is by 
will charged 
with the pay- 
ment of the le- 
gacies above 
mentioned; this 


her legacies as thoſe in the will (3). 


in the codicil ; ſecus if the land were charged with the payment of the legacies generally; 


will not extend 
to the legacies. 


—— 


(i) This point was not reſerved, 
The decree directs, ** that the whole 
« 2001. Ceviſed by the teſtatrix's co- 
„ dicit for building a monument for 
her mother, be paid and laid out 
* accordingly ;” and afterwards “e that 
* incaſe the ſaid teſtatrix's perſonal 
« ef:ate ſhall not be ſufficient to pay 
all the legatees and charities under 
« the codicil, then ſuch legatees and 
1 charities, (except the 200/. for the mo- 
"* wument) are to abate in proportion.” 

(2) Hene v. Madcra/ 7, 1 Bro, Cha. 
R. P- 261. 

(3) liyde v. Hice 3 Cha. Rep. 83. 
Bracdenul v. Boughton, 2 Atk. 268. 
Hams v. Packer, Amb. 556. Wind- 
bam v. Chetw,nd, 4 Burr. 423. Fack/cn 
v. Jackſon, before Mr. 7: flice Buller, 
June 23, 1788, where G. Fa: k/or by 
will gave a great number of legacies, 
and at the end of his will made a gene- 
ral teviſe of all his real eſtate s. ſub- 
* ect to and charged with his debts, 
au funeral expences, and alſo the 

* land therein before mentioned le acits, 

9 traiters, in truſt to teceire the rents 


and proſits, and to apply the ſame or a 
com petent part thereof, (ſubje&t ne- 
«« verthelet(s to his debts, funeral char- 
«« ges, andlevncies)” in manner therein 
mentioned. The will was executed and 
atteſted according to the flatute, AF- 
terwards the teitator wrote another in- 
ſtrument in his own hand-wri! ing. but 
without date or Ggnature, which bega 

«« This is the laſt will and teſtament of 
« me, &c,”; and he thereby charged 
his real eilates with the payment of his 
legacies therein after g.ven :; and then 
gave ſeveral legacies, many of which 
were given to perſons who were legatees 
ia the firtt will, he Spiritual Court 
granted probate of / eththeſe initruments. 
Mr. Juice Buller determined that the 
legacies in the /ecend inftrument n 
were to take effect (notwithſtanding 
both had been proved), but that upon 
the true conſtruction of the fr/t inftru- 


ment, it amounted to a gexeral charge 


of legacies on the real eſtate, which 
would inelude the legacies given by the 


" fecoad. 
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25 _—_— zaly, It being objected, that whereas the pecuniary legacies 
te i the codicil exceeded the legacics in the will, and were given 
— om to the ſame perſons, this ſhould be in ſatisfaction of the 

afterwards grea- Cies in the will, and that the legatees ſhould not have both ; 
ter legacies to and particularly, that where the annuities given by the codicil 


the ſame perſons 3 
by codicil ; theſe were of greater value than the legacies in the will, and were 


— WR given to the ſame perſons, they ſhould be a bar to ſuch perſons 


for the legacies 
in the will, but from claiming both : 


the legatees to 
have both, be- 
cauſe the codicil is part of the will. 


Cur* : The annuities by the codicil, though given to the 
ſame perſons that were pecuniary legatees in the will, and 
though of greater value, yet ſhall not be taken to be a ſatisfac- 
tion for the pecuniary legacies given by the will; becauſe the 
annuities are not ezdem generis, and the annuitants might die 
the next day after the death of the teſtratrix, and nothing being 
more uncertain than life, conſequently the latter pifts inſtead 
of being a bounty, might be a prejudice, if taken to be in ſa- 
tis faction of the legacies by the will (1). 


[ 424 ] 


4thly, The Court declared, that the codicil was part of the 
will, and proved as part thereof, and that the greater pecu- 
niary legacy, given by the codicil to the ſame perſon that was 
a pecuniary legatee in the will, ſhould not be taken to be a 
ſatisfaction, unieſs ſo expreſſed ; that it was, as if both the 
legacies had been given by the ſame will (2); and it ſeemed a 


Circumſtance 


— — 


(1) Vide Crompton v. Sale, poſt. 2 
vol. 557. 

(2) There ſeems to have been ſome 
miltake 1n the report of this part of the 
caſe, for where two legacies of quan- 
tity are given ſempliciter to the ſame 
perion by che {ame inſtrument, the 
preſumption thall be againſt their be- 
ing intended as cumulative; otherwiſe, 
where given by diftcrent inſtraments. 
Hao v. Hatton, x Bro. Cha. Rep. 
390. note. Kiages, . Morrijen, 1 Bro. 
Cha. Rep. 289. Foy v. Foy, 1 Bro. 
Chaz. Rep. 392. aote. In Holey v. 
Hartan, Lord ZBathurf# conjectures that 


this paſſage in Mafters v. Maſſers, is 
wrongly pointed, and that the ſemicolon, 
which follows the words “ unleſs fo 
expreſſed” ought to have been placed 
after the words „ that it was,” by 
which means the paſſage would ſtand, 
«© ſhould not be taken to be a ſatisſac 
*«« tion. unleſs ſo expreſſed that it was; 
as if both the legacies, &c.“ Where 
both legecies are given for the jane 
cauſe, they ſhall not be cumulative, 
whether in the ſame or different inſtru- 
ments. Duke of St. A ban v. Reaa- 
clerch, 2 Atk, bao. Otherwiſe where 


one is given generally, and the * 
| ar 
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circumſtance tending to prove, that the teſtati ix intended addi- 
tional bounties, inaſmuch as ſhe, after the making the will, 
and before her making the codicil, had an additional eſtate 


from her mother. + 


5thly, On its being inſiſted, that the deviſe of the houſhold 
goods to the teſtatrix's three nieces, could not paſs thoſe 
houſhold goods which the teſtatrix had not at the making of 
the will, but came to the poſſeſſion of afterwards, by the death 
of her mother, and that the codicil would not ſupply it ; for 
the codicil gives all (with a blank) to her three nieces. 


Cur? : The deviſe of all one's houſhold goods will paſs all 
houſhold goods that the teſtator has at the time of his (a) death; 
contra of a deviſe of all one's lands, for that will paſs only the 
lands which the teſtator then had. But houſhold goods are 
always changing and periſhing ; and therefore the will, as to 
perſonal eſtate, ſhall relate to the time of the teſtator's death; 
otherwiſe it would be very inconvenient ; for then a man muſt 
make a new will every day; alſo the codicil thould, had there 
been occaſion, have been explained by the will, though here 
the will is ſufficient without the codicil; and as to plate, (5) 
if commonly made uſe of by the family, the ſame ſhall paſs + 
as houſhold goods, 
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Matr. 
Mas 1128. 


Bequeſt of 
houſbold goods 
extends to all 
kovuſhold goods 
purchated atter- 
wards, and that 
are in the houie 
at the teftator's 
death, 


(a) Salk. 237. 
& poſt. 898. 

All Souls Col- 
lege verſus Cod 
drinyton ; and 
ſe: the rea un 
for t ns guirinc= 
tion pott Wind 
verſus Albone, 
$75+ 


( 425 ] 


(b) 2 Vern. 
033. Sed 
Vide Preced. 
in C han. 207. 
contra. Plate 


in common uſe in a family ſhall paſs as huuſhuld gouds, 


— 


—  - 


for an expreſs cauſe. Rides v. Morri- 
on, 1 Bro. Cha. Rep. 353. but if it 
be collected from the context, whether 
the teſtator meant an addition to, or 
ſubſcription for the firſt bequeſt, theſe 


prelſumptions may be rebutted. Jack- the other, 


fon v. Tackſon, ante 423. note. Coote v. 
Fed, 2 Bro. Cha. Kep. 521. and in- 
deed very liglit circumttances have 
been conſidered as fufhcient to thew a 
teſtator's intention, cither one way or 


+ It was formerly held, that by the deviſe of all the teſtator's ſurniture or 
heuſhold goods, plate in common uſe would not pats, in regard this was but cu 
fupeilex ; but as the nation grew richer, and plate beam e a more common tur- 


niture, it has been conſtrued to be included within thaſe words, 


By tne Malter 


of the Rolls in the caſe of Bud, ex \crlus Ellie & ua? Pap bt 1731. (1) 


i) So Nicho's v. Ohorn, poſt. 2 vol. 420. Sxelſau v. Ca, bet, 
XY. Powlett, Amb. 605. 


ꝙa 2 3 


3 Atk. 370. 


Gihly, 
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yy + wed Vs 6:hly, Where the will was writ blindly, and hardly legible, 
ASTE 8. * a . . o s 
Where the wit} ànd as to the money-!egacies writ in figures, it was ordered to 
is =_ blind'y, be referred to the Maſter to examine, and ſee what thoſe lega- 
an ard! . . . 

leg ble, „Ade cies were, and he to be afſiſted by ſuch as were ſkilled in the 
vegacies ba &- art of writing. 

Eures. court 

referred it to a Maſter to examine what thoſe legacies were, and the Maſter to be aſſiſſed with ſuch 21 
underſtood the art of w-iting. 0 


Leg1tee's name ayy 4 Wn) a : 
3 772ly, Likewiſe as to the legacy of 2001. to Mrs. Suzvyer, the 


referred to a Maſter to examine, who the teſtatrix meant thereby, and whe- 
Mailer to ſe- 1 133 , —_ 

e ther the teſtatrix meant Mrs. Sreper, who was the perſon that 
ed, contended for the fam: ; and if the Maſter ſhould find ſhe was 


the perſon intended, then the to receive her legacy in propor- 
tion with the other legatees. (1) 


One by will 81677, As to the 5/. per annum, to all and every the Heſpitali, 
8 it appearing that the teſtatrix lived in Canierbusy for many 
Lala * years, and died there, and that ſhe took notice by her will of 
it was proved two Canterbury hoſpitals, this charity was held not to be void 
* \. 7 pe oi for the incertainty, but to have been intended for all the Hf. 
reg he A pitals (2) in Canterbury; but not to extend (as was preſſed) to 
© * . the hoſpital about a mile out of Canterbury, tho founded by 


- — the ſame Ar: hviſhcp of Canterbury, and governed by the ſame 
not to extend to ſtatutes, And this the Court decreed, notwithſtanding it was 
8 — 8 objeAcd, that they ought not to go out of the words of the 
—_ "axons will and confine the general words [all hoſpitals] to thoſe in 
the ſame perſon, Canteroury ; and the court did this the rather, becauſe theſe 
C 25 ] charities, if they prevailed, would be perpetuities of 5/. perann, 
and by that means create a deficiency, and conſequently in a 

great part defcat the reſt of the will, as to plain legacics, in fa- 


vour of thoſe that were doubtful. 


geh, Whereas in ſome part of the will it was writ hoſpitals, 
and in ſome „ts: 


Haſo'tzl« and Cur It is the ſame thing; for ſpittal is the abbreviation of 
Es. hoſpital, and thence comg the ſpittal ſermons, 
42 


— 
9 


— — 


(1) Sed vide Hun- v. Hert, 3 Bro. (2) Vide Alteraey General v. Hudſea, 
Chu. Rep. 271. polt. 674. 
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Hewet ver/us Ireland. 


USBAND and wife have iſſue a daughter, and a 
H proviſion is made by deed and fine, out of the eſtate of 
the wife aſter marriage, for ſecuring 600/. in truſt that ſhe ſhall 
bare the intereſt during her life, and afterwards in truſt that the 
(Hol. mall be paid to ſuch daughter or daughters, as Hall be 
begotten by the huſband on the wife, ſuch payment to be made 
at their ages of eighteen or marriage, which ſhall firſt happen, 
the intereſt in the mean time to go for maintenance, and if no 
ſuch daughter, then to the huſband, 


The fact happened to be, that at the time of the executing 
of this deed, there was a daughter of the marriage about ten 
years of age, and no danger born afterwards ; and the mother 


ſoon after died. 


Whereupon it was objected, that the daughter born before 
the making of this deed, &c. ſhould not take; becauſe it was 
faid ſuch daughters as Hall be begotten, which are words of 
ſuturity. a 

Lord Chancellor: The parents could never intend to neglect 
a daughter which «vas born, and yet fo young, as not to be 
capable of offending them, (viz, being but ten years old) and 
at the fame time to take care of a daughter % be born, and 
which might never be born, and in fact never was; for which 
reaſon, if the words can bear any interpretation, the daughter 
born before ſhall take. 


Bekges, as procreatis takes in children to be begotten, (a) and 
precreartdis includes children then begotten, and as the words 
uſed here, ſeem only to be meant for the words {begotten or 
to be begotten] I am of opinion, that this daughter, tho? born 
before, ſhall take; alſo the words [which ſhall be begotten] 
thall relate to the death of the wife, and then the daughter 
born before, is included under that deſcription. (1) 


It is like the caſe in (5) C. Car. 185. and cited by Lord 
C. J. Hale, in 1 Vent. 230. where a man deviſed to his el et 
on and the heirs of his body, after the death of his wit-, and 
u he died, living the wife, then to the teſtator's ſecv::4 ſon 


EI 
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| Caſe 118. 


Lord Chancellor 
PARKER. 
Gib. Rep. 145. 
2 Eq. Ca. Ab, 
39. 9. 9. 
Pre. ha. 489. 
Proviſion for 
danghters 0 
be been ſhall 
extend to 
daugherts then 
degotten. 


1427 ] 


(a) 1 Inf}. 20. 
b. 2 Vero, © 5s 
711. Priced, 

in Char. 40t. 
Ante 231, in 
Long verſus 
Beaumont, and 
CG e verſus 
Gore, poſt, 2 
vol. 33. 


(5b) See this cafe 
cite? ante, 
Kentih verſus 
Newman, 235. 


Ll 


(1) So, Hel lletbwaite v. Cartwright, Ca. temp. Talb. 31. 
%a a4 


and 


„ 
? 
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; we 8 and the heirs of his body 3 the firſt ſon died, living the wife : 
but leaving iſſue, and it was ſtrongly urged, that his eſtate 
ſhould ceaſe, for that it being ſaid if he died, living the Wife, 
this explained what went before ; but it was ruled by all the 
court, that it was an abſolute eſtate- tail in the eldeſt ſon, and 
as if the words had been, if he died without Me, living the 
wife. For the father could not be thought to intend to 
prefer a younger ſon before the iſſue of his eldeſt. And the 

{ 428 ] conſtruction contended for in the preſent caſe would be equal. 
ly unreaſonable, 


Caſe 119. Staftord verſus City of London. 
* — And B. bring a bill to be relieved againſt the city of Len- 
x Stra. 95, don, in regard A. B. and C. (who in the bill was men. 


ng — tioned to be dead) were joint leſſees from the city of divers 
pl- 9. 244. Pl. 18. water-ſprings near London, at the rent of 7oo/. per annum. 
— — And the plaintiff's bill was to have ſeveral allowances out of 
— — in the ſaid rent, by reaſon, that the leſſees were evicted as to ſome, 
the court to and diſturbed in the enjoyme of others of the ſaid waters, by 
— the city themſelves and by others. 

or to give lem e to amend, paying coſts, 

The city anſwers the bill, and pending the ſuit, brings an 
action of debt againſt A. and B. for the rent, ſuppoſing C. to 
be dead; and to this action A. and B. plead in abatement, that 
C. was living, and ought to be made a defendant to the action; 
which being a plea in abatement, 4. and B. made an affidavit 


of the truth of the ſact. 


And this cauſe now coming on, the defendants inſiſted upon 
want of proper parties, (viz.) that C. was living, and not a 
party to the bill, and that C. was a neceſſary party, as he was 
a joint leſſee, and equally concerned with A. and B. and if 
the allowances made to A. and B. were not ſatisfactory to C. 
he might draw the account all over again; that C. could not 
be bound by the account, unleſs made a party, and bringing 
him before the Maſter would not be enough, where it appear- 
ed he was eſſentially and equally concerned with «any of the 
other plainuts. . Quad curia con ft. 

Then 
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Then the queſtion was, whether the court ſnould give the 
plaintiffs leave to amend, paying the coſts of the day, or diſ- 
miſs the bill? py 


Cur : This is a very trick to ſuppoſe C. dead by the bill, 
when the plaintiffs (perhaps) could not get him to join, and 
yet to ſwear him living, upon the plea in abatement; and it 
being (1) diſcretionary in the court, either to diſmiſs the bill, 
or to give leave for an amendment on payment of the coſts of 
the day, if in any caſe a bill ought to be diſmiſſed, let it be i¹ 
chis; but without prejudice to another bill. 


. 


429. 


STAFroORD =, 
Ciry of 
Lex dbox. 


—— 


i Sed vide contra Anon, 2 Atk. 15. Green v. Poole, 4 Bro. Parl. Ca. 122. 


Freemoult verſus Dedire, & e contra. (1) 


HERE were ſeveral demands of ſeveral natures affect- 

ing the eſtate of the teſtator Abraham Dedire ; he owed 
debts by bond and by ſimple contract, and upon his marriag- 
had covenanted to ſettle his lands in Rumney Mag, and alſo 
lands that ſhould be of the value of 6o/. per annum, upon his 
wife for her life; after which he makes a will, thereby charging 
all his eſtate real and perſonal with the payments of his debts, 
and dies, leaving his eldeſt ſon executor. 


Caſe 120, 


Lord Chancellor 
PArXEk. 
2 Eq. Ca. Ab. 
37» pl. 2. 257. 
pl. 7. 
One covenants 
before martiage 
to ſettle certain 
lands on his 
wife for life, 
and afterwards 


deviſes theſe 
lands for pay» 


ment of debts, the covenant is a ſpecific lien on the lands. But a covenant to ſeftle lands of the 
value of 601. per annum, without mentioning any lands in certain, this is no ſpecific lien, but the 
wife muſt come in as a creditor in general, and the Maſter to value her eftate for life, and the wife 


to come in for that valuation. 
viluation of her eſtate for life, 


On a bill brought by the creditors for the ſatisfackion of their 
ſeveral debts, Lord Chancellor ſaid, with regard to the lands in 
Rumney Marſh, the marriage articles, being a ſpecific lien 
upon them, make the covenantor, as to them, but a truſtee, 
and therefore, during the life of the wife, they are not to be 
ateCted by any of the bond debts. (2) 


But the covenant for ſettling lands of the value of 60/. per 
024m on the wife ſor her life, does not ſpecially bind any 


W 


But the wife to have the arrears before incurred, as well as the 


[ 439 


Ry” — — 


( 


| ante, 277. 


) Reg. Lib. A. 117 fol. 495. 
So, Finch v. Carl of Sincheiſea, 
2 


lands; 
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Fazer Jarids ; wherefore, as touching that, the wife muſt come in 

N only as a ſpecialty creditor with the other ſpecialty creditorsf1 \, 
And in order to ſettle the quantum of this demand, let he 
Maſter ſet an eſtimate on the wife's eſtate for life, (viz.) at ſo 
many years purchaſe, and then the wife to come in as a cre. 
ditor by ſpecialty, for ſo much money. But in regard the 
60. per annum was in arrcar for two years at the time of 
the hearing of this cauſe, ſhe muſt come in as a creditor for 
120. for theſe two years arrears, beſides the value of her 
eſtate for life. 


And though it was objected, that the Maſter ought to value 
what her Iife-e{tate was worth at the time of her huſband's 
death, yet the court over-ruled this; for theſe two years ar- 
rears were a debt actually due to her, and muſt in all event; 
be paid, and the ran the hazard of v fall of her life in the mean 
time, and if her life had dropped; there muſt have been no va- 
luation; and fo it was faid to have bcen ruled on debate in one 
Berisfort's caſe, in Lord #72rco:rrt”s time. 

[431 ] 
One deviſes his Alf it being ſubmitted to the court, that foraſmuch as in 


lands for pay- 1 e ee 7 9 1 
r this caſe the lands were not deviſed to be ſold ſor the payment 


deb 8; bonds and of debts, but permitted to deſcend charged with the debts, 


ſimple contract : 
1 * and conſequently were legal aſſets by decent as to the bend 


— — creditors, and charged only in equity by the will as to ſimple 
ut if he only Rags . * 
eharges his lands contracts, whether the bond creditors ſhould not be preferred 


with the pay- , 
ment of his to thoſe by ſimple contract: 


debts, ſo that the lands deſcend ſubject to the debts, the bonds mall be preſerred before the ſimple- 
contract debts. 


— oo __ By Lord Chancellor: As this caſe is, they ſhall, but if the 
5 an . . 
b+fore the ation heir before any action brought had fold the lands, and then the 


brought, then 7 1 RP : . 
es be eld creditors by bond had brought their actions, they ſhould have 


equally. By the Statute of Fraudulent deviſes, a will for payment of Cebts, or younger chilling 
portions according to an agreement before marriage, fail be good, 


1— — 
— 


py 


(1) So, Williams v. Lucas, Hil. Vac. and ſome tithes. A. died about a month 
1789, in Exchequer, where A. having afterwards. J. L. inſiſted that this debt 
borrowed 3ool. of J. L. by his note was by the ſaid note made a charge on 
of hand promiſed to pay to J. L. the the only real eftate which A. had the 
ſaid ſum of 300 /. on demand, and power of charging, viz. the advowlon 
« to give him a ſecurity by mortgage and tythes.—But the Court laid, this 
« of lands for the ſame when requir- caſe could not be diſtinguiſhed from 
« ed.” A. at the time had no lands, Freemoult v. Dedire, and that J. L. was 


or any rea! eſtate, except an advowſon culy a fimple contract creditor. Wa 
"Cn 
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deen paid only their ſhare out of the aſſets. And it is obſerv- 
le, that by the expreſs words of the ſtatute of 3 4. & 
Jl. cap. 14. where there is any deviſe or appointment by 
« x will of lands for payment of debts, or childrens portions 
© xccording to an agreement before marriage, other than the 
« cir at law, ſuch will ſhall be of force.” (1) 


nit was contended, that theſe marriage articles were 
e in Halaud, and that by the law of Holland, ſuch articles 
ne place of any other debts, wherefoxe they ſhould be here 
cynitrucd according to the law of Holland, where they appear- 
ed to have been made, which was ſaid to have been held in the 
caſe of (a) Feaubert and Turſt. 


To which it was anſwered, and ſo ruled, that it ought to have 
been proved in this cauſe what is the law of Helland, as in the 
cauſe of Feaubert and Turſt it was proved what was the law of 
France, without which proofs our courts cannot take notice of 


foreign laws. 


431 


Firtruovtr 
. Dzbint. 


(a) Preced. in 
Chanc. 207. (3) 


Laws of cuſ- 
tums of France 
or Holland mult 
be praved, el ſe 
the court cannot 
take notice of 
them, 


(1) See the dillintions taken be- v. Deg, poſt. 2 vol, 415. 
ween legal and equitable aſſets in Deg 


Target & al ver/us Gaunt & al. 


NE poſſeſſed of a term for years deviſed it by his will to 

his ſon Henry + for his life, and no longer, and after his de- 
coſe to ſuch ef the iſue of the ſaid Henry, as Henry by his will 
ſed appiint;, and in cafe Henry ſhould die without iflue, then 
tie teſtator deviſed the ſame to his brother Ab:inus for the re- 
licue of the term, and died. 


(1) And 1 Bro, Parl. Ca. 38. S. C. 


Caſe 121. 


[ 432 ] 
Lord Chancellor 
ParxER, 


2 Eq. Ca. Ab. 
193. pl. 11. 
Gilb. Rep. 149. 
10 Mod. 402. 
Termor deviſes 
the term to A. 
for life, remain« 
der do ſuch of 


bis iſſue as he hall appoint, and if A. die without iſſue, remainder to B. this is a good deviſe to A. 


Henry died without iſſue living at his death; whereupon 


The queſtion was, whether the term ſhould go to the exe- 
cutors of the firſt teſtator, or to the executors of Henry, or to 
Albinus? 


PN 


+ Note; The words which are in Italie, are all omitted in the Regiſter Book, 
though they are inſerted in all the cotemporary reports of this caſe, and ſeem . 
here to be the principal foundation of the decree. 


Object « 
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FarcrrT v. 
GavnT. 


(a) Vide ante 
199 · Nichols 


J 433 ] 


(5) Vide poſt. | 


667. the caſe 


of Forth verſus 
Chapman. 
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Obje. The deviſe over of a term upon a death withoue 
iſſue, is void, being too remote an expectancy, and tending to 
a perpetuity. 

Lord Parker: The expreſſion of dying without iſſue, has two 
ſenſes : (a) 
verſus Hooper, poſt. 564. Pinbury verſus Elkins, & Forth verſus Chapman, 666. 


1f, Avulgar ſenſe, and that is, dying without leaving iſe 
at the time of his death, 


2dly, A legal ſenſe, and that is, whenever there is a failure 
of iſſue. 


And if this will be taken in a vulgar ſenſe, (vig. ) if Henry 
dies without leaving iſſue at the time of his death, then the 
deviſe over to Abinus is good; now this ſeems to be the mean- 
ing of the teſtator in the principal caſe; for it muſt be intend. 
ed /uch iſſue as he ſhould, or at leaſt might appoint the term to, 
which mult be intended ze then living; and this conſtruction 
ſhalt be the more ſavoured, in regard it ſupports the will, 
whereas the other deſtroys it (1). 


Therefore the Court held, that the deviſe over of the term 
to Albinus was good, and obſerved, that there was a great di- 
verſity betwixt a deviſe of a freehold eſtate for life, and if 4, 
dies without iſſue, then to B. and a deviſe of a term in the 
ſame words; for in the former caſe this might give 4. an 
eſtate-tail, becauſe the words [if A. die without iſſue] in caſe 
of an inheritance, are inſerted in favour of the (5) iſſue, and to 
let in the iſſue after the death of the father; but in caſe of a 
term, theſe words cannot have ſuch effect, for the father takes 
the whole, which, on his death, will not go to his iffue, but 
will belong to his executors. 


Alſo Lord Chancellor cited the cafe of Lodington and Chime, 
reported in 3 Lev. 431. which his Lordſhip ſaid was in ſome 
points of it ill, and miſtakenly reported by ſerjeant Levinz, tho 

he himſelf was of counſel in it, and that this was a ſtronger 
caſc than the principal. 


— 


(50 This ſubject. as applied to terms dered in Atkinſon v. Hutchinſon, Pott. 3 


for years, is more particularly conii- vol. 258, 


Nile; 
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Vie; Mr. Mead urged that if Henry ſhould have iſſue at his — . 
death, and ſhould make no appointment to ſuch iſſue, the deviſe * 
over to Albinus would be good. But the Court ſaid nothing as 


to this, 1434 ] 
Richardſon verſus Spraag. 


ESTATRIX deviſed money in truſt for ſuch of her At the Rolk. 

daughters, or daughter's children, as ſhould be living at 
her ſon's death (1). Some of the daughters were. living at the 
ſon's death, and had alſo children, and others were dead leav- bers or their 
agile, — 
ſon's death 3 ſome of the daughters were living at the ſon's death, and had children, and others 


of the daughters were dead leaving children; deciced all the children as well of the living daugh» 
ters as of the dead ſhould take. | 


Upon which the queſtion was, whether the children of the 
living daughters ſhould be let into a ſhare under this deviſe, or 
only the children of the dead daughters as ſubſtituted in the 
place of their mothers? 


This came on before Sir Joſeph Fekyll Maſter of the Rolli, 
who, after having taken time to conſider of it, decreed, that all 
the children, as well of the living, as of the dead daughters, 
ſhould come in for their ſhares. 


For that the word [er] ſhould be taken (a) for [and] other- The word [or] 


to be taken for 


wiſe the whole devife would be void for the incertainty; and ut 

that it was the ſame, as if the deviſe had been to ſuch of my 92. na . 
daughters, and their children, as ſhall be living at my ſon's Keylway verſes 
death ; ſo if the deviſe had been to my children er grandchil- ns — | 
dren, my children and grandchildren would have taken. 589. g 


Moreover the word [or] might be of uſe, in regard all the 
daughters might die in the ſon's life-time, and then the teſta- 
trix might not think it proper to ſay, daughters and their chil- | 
dren, when there might not be ſome of each ſpecies ; but [er] 
in ſuch caſe would he the proper word, and that the word Cor] 
1s uſually put for [and] appeared by very many (2) inſtances in 
the b 


— 25 | 


* 


2 


().“ Without conſidering any ſu- (2) Read v. Snell, 2 Ark. 643. Jack- 
periority or elderſhip whatever.” % v. Jackſon 1 Vez. 217. Framiing- 
Reg. Lib. B. 3717. fol. 502. bam v. Brand. 3 Atk. 399. Vriębe v. N 
Kemp, 
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434 


Rrcenanp3son 


Vo. SyRAAG. 


8 


the caſe of Price verſus Hunt in Pallexfen's Reports 64 5. the 
laſt cafe but one in the book +. 


—— — 


— 


+ It ſeems as if it might have been agreeable to the ſenſe of the teflatwig 0 
have underſtcod the deviſe thus: ** To my daughters, and to the children © 


*« ſuch of them as ſhall be dead, &c.“ 


Kemp, 3 Term Rep. 470. are ſome of 
the inſtances in which the words **and” 
and or have been taken for each 
other in order to afford a reaſonable 
conſtruction of a will. In Ecrard v. 
Brooke, at the Rolls Fe/ruary 8. 1790, 
the caſe was this. Loui/a Lafitte be- 
queathed certain ſums in the public 
funds to truſtees in truſt to pay the di- 
vidends to James Lafitte tor his life, 
and after his deceaſe then upon truſt to 
ſell the ſaid funds, and pay the mo- 
ney ariſing from ſuch ſale ©* to and 
* amongſt all and every the nephews 
** and nieces that ſhall be then living, 
* as well on the ſide of my late hut- 
hand, es of mine, (to wit) Jane 


* Blandy or her children, and Peter Pro- 


1 ret, or his children, and David La 
& fitte or his children, and Peter Lafitte 
46 Or his children, and Suſanna Eccard 
*« or her children, to be equally divided 
% between them ſhare and ſhare alike.” 


Peter Broxet, David Left, and Fa 
Lafitte, died without iſtne in the . 
time of James Lafitte, at whoſe dent; 
Fane Blaudy was living. but had wg 
children. Su/arnah Eccard died in 
life-time of James Latte, but left us 
children, (the p!aintift;) who were then 
livir g. His Honor was ot opinion, 
that the word ** or“ muſt be conrecd 
as if it had been ** and; “ that it woold 
be going too far out of the words ofthe 
will to ſey, that it meant to ſubſliiute 
the children of cach nephew and ni-ce 
who ſhould happen to die, in the room 
of their father or mother; and iow 
fore in the events that had happened, 
the two piaintiffs d Su anna benny 
mult take equally in thirds ; but th: af 
Sanna Blandy had had any chilcrn 
ling at the death of Janes Lehle, 
ſuch children would have taken equally 
with their mother, and the plaintiffs, 


Fans 1 Rex ver/us Burrard. 
Caſe 123. HE defendant was excommunicated for not paying his 
Motion to ſuper- proportion of a rate made for repairing the church of 
ſede 2 writ of . ; 
excomunicato D. in Suffolk, 
capiendo, iſt. for 


want of addition ; and 2dly, beeauſe not ſaid the defendant was commorant in the dinceſe. Court 
diſailowed both the exceptions, but inclined to think that after the writ has been iſſued out of thir 
Court, and then brought into B. R. and there delivered to the ſheriff, but not yet actually returacd 
iato B. R. this Court, on a plain error appearing, may ſuperſede or quath it. (1) 


And it was moved by Sir Zdward Northey Attorney Genero!, 
to ſuperſede this writ, 1/, for that it was not ſhewn, that the 
defendant was commorant within the dioceſe at the time of 
the excommunication pronounced. Aer 467. T. Janet 89. 


7 


— 


(1) Vide Trebee v Keith, 2 Ack. 498. Ex parte Little, 3 Atk. 479. 
ad, 
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aa, Becauſe there was no addition of the defendant in the 
writ. | 
On the other fide it was anſwered {as to the firſt objection) 
that the defendant in the libg! was id to be of D. in Suffelt, 
which was the ſame pariſh where the church was, and it ſhould 
but if he did remove, his lying from the proceſs of the Court 
which had a proper juriidzction, ſhould not mend his cafe, for 
then che party, by his own act, and by his turning his back 
upon juſtice, might avoid ſuch proceedings. 

3d'y, As to the want of an addition, this was ſaid to be only 
requiſite in the cauſes of excommunication mentioned in the 
ſtatute of the th Ar. chap. 23. for which reaſon, it was true, 
that for want of an addition there could be no proceeding 
againſt him, by way of proclamations with pains and penalties 
for not appearing, but ſtill, as the matter was plainly of eccle- 
ſaſtical cognizance, (viz.) the repairing of a church, the ex- 
communication was good, and fo was Crs. Car. 196. Hughe's 
caſe, T. Fones 89. The inhabitants of Bermondſ/ey, Sir Bar- 
thilmex Shawer's Reports 16. Johnſon's caſe, Salk, 293. The 
King verſus Fowler. 


Lord Chancellor called for the writ z and it appearing by the 
indorſement thereon, that this writ iſſued out of chancery, 
and, according to the ſtatute of the gth Elia. was returnable in 
the King's Bench, and though not yet actually returned, had 
been brought into the King's Bench, and by that court deli- 
vered to the ſherifl, for this reaſon Lord Chancellor doubted, 
whether, though the writ were not returned, yet foraſmuch as 
the Court of King's Bench was poſſeſſed of it, the Chancery 
could ſuperſede this writ; and at firſt his Lordſhip inchned, 
chat it could not, but afterwards ſeemed to alter his opinion, 
and this, in regard of the great miſchief which might follow, 
if the writ excomwunicats capiendo ſhould iſſue out in the long va- 
cation, when the King's Bench does not fit; and it would be 
lard that there ſhould be a failure of juſtice, and the party 
continue in priſon and without remedy, as he would do, if, 
ſuch caſe, the Chancery could not, on a plain error, ſuper- 
ede or guath the writ, which he therefore the rather inclined 


+ might 
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— 1 might be done before the return of it. However, his Lord- 
ſhip would declare no opinion upon this; but the other ex. 
ceptions againſt the writ being diſallowed, the order which 
was made for ſuperſeding the writ nie, was diſcharged, 


— —ͤ—ix ⅛ 
— 


+ And this in fact was done in Trin. Term, 1727. by Lord Kiag in the caſe 
of Barlow verſus Collins, where the writ of excom. cap. was for not paying coſts 
in a cauſe in a ſpiritual Court for non-payment of tithes and other ecclefraftical 
duties, which being ill for uncertainty, though the writ was wrolled in B. R. 

yet being not returned there, to prevent a failure of juſtice, it was ſuperſeded in 
Chancery. But qguere, whether the words above in the long vacation ſhould not 
have been @ little before the long vacation, for the ſtatute of the 5th Ella. fed. 2. 
expreſsly ſays, that every writ of Excom. cap. ſhall be made out in term time. 


= DE 


Term. S, Trinitatis, 1718, 


Price verſus the Hundreds of Chewton in Com. 
Somerſet. 


HE plaintiff Price, on the 1oth of June 1717, went 

before a juſtice of the peace, and ſwore he was robbed 
that day about two of the clock at noon of 180 J. and on the 
och of Auguft following ſued out an original againſt the hun- 
ved, who appearing, the plaintiff declared upon the ſtatute of 
Minton, after which he dropped the action, and afterwards, 
on the 10th of this inſtant June, ſued out a new original, but 
the ſame was antedated, and made to bear de the 5th of 
June inſtant; and the defendants produced a certificate from 
the curſitor, that the writ was not ſealed until the roth inſtant. 
Whereſore, as there could not be two tenths of Fune in the 
ſame year, they inſiſted the year was elapſed, and conſequently, 
that the right of action was extinct by ſuch lapſe of time, and 
the hundred actually diſcharged ; that it ought not to be 
in the power of the curſitor, by his antedating the writ, to re- 
vive the action, or to give a right to the plaintiff, which he was 
before legally debarred of; for which reaſon, it was prayed, 
that the original might be ſet aſide and ſuperſeded, But 


On the other fide it was anſwered, that the original was 
made to bear ge on the day that the inſtructions were brought 
to the curſitor, which was on the 5th of June inſtant, though 
ic had not been actually ſealed until the 10th ; and that it was 
the conſtant courſe, to make the writ bear tee when the ſame 
was beſpoke ; that if it were otherwiſe, it might be an incon- 
venience and hardſhip to the ſuitor, who might ſuffer and be 
deprived of his right, for what he could not help; for that it 
was frequently impoſſible to get the writ ſealed for a conſider- 
able time after ſuch writ was beſpoke, and even drawn up by 


the curſitor. 


Vol. I, Bb Lord 
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Caſe 124. 


Lord Chancellor 
PARKER. 
2 Eq. Ca. Abs 
779, pl. 2. 
Inſtructions for 
an original 
againſt an hun- 
dred for a rob- 
bery where 
brought to the 
curficor within 
the year, but the 
writ paſſed the 
great leal after 
the year,though 
teſted within the 
year, (viz. )when 
the inſtructions 
were brought to 
the curſitor: 
this held good, 
being warranted 
by the praQtice 
of the curtite ts 


o 


— if i] 
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Pact v. 
Hundred of 


CnzewTon. 


(ﬆ) 18 July 


ollow ing · 
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Caſe 125. 


EſcapeWarrant. 
One commitred 
in equity for a 
contempt in reſ- 
euing another 
taken on Lord 
Chancellor's 
warrant, ſuch 
perſon not liable 
to an eſcape 
warrant, 


(6) Vide etiam 
5 Annæ, cap. 9+ 


De Term. 8. Trin. 1718. 


Lord Chancellor: Let this be referred to the principals and 
aſſiſtants of the curſitors office, to certify what has been the 
uſage and cuſtom in theſe caſes, and to ſearch precedents in 
relation thereto, and in the mean time, let all proceedings ſtay, 


In obedience to this order, the principals and aſſiſtants of 
the ſociety of curſitors ſoon after (a) made their certificate, 
and thereby certified it to be the conſtant practice of their of. 
fice, to tefle original writs againſt hundreds, corporations, 
& feirs, and in ſevcral other caſes, the ſame day the writs are 
ce beſpoke, and that they never knew it otherwiſe, or that 
cc the practice was ever conteſted before the preſent caſe,” 


Upon which it was ordered, that the ſaid plaintiff might be 
at liberty to proceed in this hue and cry, and that the defen- 
dants ſhould pay the colts in reſpect of the {aid reference. 


Pain's Caſe. B. R. 


| P47! NE was committed to, the Fleet by the late Lord 

Chancellar Cowper for a contempt in obſtructing the exe- 
cution of his Lordſhip's warrant for the commitment of 
Pain's father, for the non-payment of a debt decreed to the 
plaintiff Hinchcliffe, and Pain having removed himſelf to the 
King's Bench, and being let at large by the Marſhal, Lerd 
Chief Juſtice Pratt granted his eſcape warrant againſt him, 
upon which Pain was taken in the Strand, and committed to 
Newgate as the county gaol. 


And it being thought by Pair's counſel, that an eſcape war- 
rant would not lie in this caſe, it was moved that the warrant 


might be returned ; which being granted, 


The priſoner now moved to be diſcharged, inſiſting that an 
eſcape warrnt did not lie, in regard the ſtatute of the (6) firlt 
of Queen une, cap 6. which gives the eſcape warrant, ſpeaks 
only of perſons committed by any of the Courts of Record 
at Weſtminſter, upon any action of debt or damages, or f-r 
contempt in not performing orders or decrees made in Courts of 


Equity; ſo that the ſtatute does not extend to perſons commit- 


ted for contempts generally, but it muſt be for a“ ou 
„ jor 
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u {or not performing an order or decree.” Exceptio probat Pan's Cart, 


r-gulam, and the ſtatute mentioning this contempt, excludes 
all others 3 now Pain, though committed for a contempt, yet 


was not committed for a contempt in not performing any order 


or decree, there being no order or decree againſt Pain. 


Indeed if Pairs father had been committed, and had eſcaped, 
there being an order againſt him for payment of money, an 
eſcape warrant would have lain againſt him; but Pain the ſon 
was not within the act, he not being to perform any order or 
decree, and, when committed, was only to ſuffer and not to 


perform any thing. 


That this ſtatute being a penal law, whereby the party was 
to be imprifoned without bail or mainpriſe, was to be taken 
tnclly, and not to be enlarged by equity; and the intent of 
it was, to preſerve the property of the ſubject, nof to puniſh 
mere contempts. 


Accordingly, and for theſe reaſons, it was adjudged by all 
the Judges of the King's Bench, /eriatim, that this warrant 
did not lie. s 


But there being an order of Chancery, that Pain the priſo- 
ner ſhould be kept within the walls of the Veet, and he now 
eſcaping out of the gaol of the Court of King's Bench, the 
Court made a rule, that Pain ſhould be delivered by the keepers 
of Newgate to the Marſhal of the King's Bench, to be there 
kept in cloſe confinement, according to the intention of the 
order in Chancery, whereby he was confined within the walls 
of the Fleet, 


Lawſon verſus Lawſon. 


HE teſtator being languiſhing upon his death- bed, de- 
livered to his wife a purſe of gold containing about 
100 guineas, and bid her apply it to no ether uſe but her own, 
and likewiſe drew a bill upon a goldſmith to pay 100 /. to his 
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Caſe 126. 
2 Eq. Ca. Ab. 


75 pl. 4. 
5 40 cauſa 
Mortis. 
Huſband upoa 
his death bed 
delivers to his 
wife 4 purfe of 


ico guineas, and-bids her apply it to her own uſe. This is donatio cauſa mortis, and a good 
legacy to the wife, and ſhall not go to the executors or adminiftrators of the huſband, if there is 
loffcient to pay debts, So likewiſe if the huſband being il (ut ſupra) draws a bill on his goldſmith 
to pay his wife 100l. for mourning, this is « good appointment, More doubtful, if the money on 


the dill were received in the huſband's life · time. 
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LawsoN v. 


Lawson. 


De Term. S. Trin. 1718. 


wife, to buy her mourning and to maintain her until her liſe- rent 
(meaning her jointure) ſhould become due, and ſoon after- 
wards, (viz. about ſeventeen days after the drawing of the 
bill) the teſtator died. | 


This coming on upon the Maſter's report, the Maſter f the 
Rollt was clearly of opinion, that as to the purſe of gold, it was 
donatis cauſd mortis, in regard the teſtator was then languiſhing 
upon his death-bed; and therefore, it being in nature of a le- 
gacy, and not to take effect, but in caſe of the donor's death, 
under ſuch circumſtances, a man might give to his wife; and 
it was the ſtronger, it being ſaid, that ſhe was to apply it to no 
other uſe but her own ; for conſequently ſhe was not to apply 
it to her huſband's uſe. 


His Honour further obſerved, that this being donatio cauſd 
mortis need not be proved with the teſtator's will, neither need 
any ſuch gift tho? in nature of a legacy be ſo proved; for they 
operate as a declaration of truſt upon the executor, 


As to the other point, the Court at firſt held, that the teſ- 
tator's ordering the goldſmith to pay 100 J. to his wife was but 
an authority, and determined by the teſtator's death. 


To which Mr. Vernon replied, that this was an authority 
coupled with an intereſt, and being given for mourning, it 
could not take effect but upon the teſtator's death, and there- 
fore his death could not be a revocation ; which ſecmed to have 
weight; but his Honour doubted, whether there could be a 
donatio cauſa mortis without an actual delivery to ſuch donce; 
at leaſt, it was a point not ſettled, for which reaſon, he would 
(he ſaid) reſerve it for further conſideration, 


Afterwards in Hilary Vacation, 1718. the Mafler of the Ra. 
delivered his opinion ſolemnly on both theſe points : 


That the delivery of the purſe was good ; and muſt operate 
as a donatio cauſd mortis, ut res magis valeat, &c. Becauſe other- 
wiſe one could not give to his own wife, and there being a de- 
livery by the teſtator in his laſt ſickneſs, and when he was fo 
near his end, and the bidding his wife apply it to no other uſe 
than her own, made this part of the caſe plain; and he cited 


Swinburne 18. where it appears there are three ſorts of gifts 
ca] 
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cauſd mortic, and ſaid this was in the nature of a legacy to the 
wife. 
2dly, As to the bill of 100 J. drawn upon his goldſmith 


payable: to his wife to buy her mourning, and to maintain her 
until her life-rent (via. jointure) ſhould come in: 


This his Honour held good, and to operate as an appoint- 
ment; that if the wife had received it during the huſband's 
life-time, it would have been liable to ſome diſpute, but that 
he apprehended this amounted to a direction to his executors, 
that the 100 J. ſhould be appropriated to his wife's uſe. And 
he inclined to think, that even if the wife had received it in 
the huſband's life-time, ſhe ſhould have kept it; that being 
for mourning, it might operate like a direction given by the teſ- 
tator touching his funeral, which ought to be obſerved, though 
not in the will ; that the Court ought to go as far it could, to 
aſſiſt the meaning of the party in this caſe ; here was a wife 
attending her huſband in his laſt fickneſs, and the huſband 
ſenſible of her affections, was conferring giſts upon her, and 
thoſe not extravagant (for then he admitted equity ought not 
to make them good), but the gifts were but 200 J. whereas the 
perſonal eſtate amounted to 8000 J. fo that this was only an 
inſtance of the tender care of an affectionate huſband towards 
his wife ; wherefore it was decreed accordingly (1). 


442 


Lawzon vs 
Lawsox , 


443 J 


n 


1) On the ſubject of donations cau- and more particularly Miller v. Miller, 


ſa nortis vide Drury v. Smith, ante 404, poſt 3. vol. 356. 


Drake ver/us Robinſon, 
R. William Berners of Hadham in Hertferdſhire, having 


made a ſettlement of a real eſtate upon his wife for 
her jointure, and having contracted ſeveral debts, made his 
will, and thereby deviſed a/ his real fate, not compriſed in the 
ſettlement, to truſtees and their hcirs for the payment of his 
debts, and was ſeiſed of ſeveral freehold and copyhold lands, 


Caſe I 27. 


2 Eq. Ca. Ab. 
232. pl. 10. 
One deviſes all 
his real eſtate to 
pay debts, aud 
having part free- 
hold and part 
copyhold, and 
dies without 
having ſurren- 
dered the copy- 


hold to the uſe of his will ; regularly the copyhold ſhall not paſs without being mentioned, and if 
mentioned, equity will on behalf of creditors tupply the want of a ſurrender. But if the freehold 
eilate de not tufficient to pay the debts, the copyhold being real eſtate ſhall be liable, 
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Daacr v. 
Rozingon. 
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but had not ſurrendered his copyhold lands to the uſe of ti; 
will, and died leaving three ſons, and part of the copy hold was 
of the nature of Burrough Engliſh, 


Ohected, The copyhold does not paſs by this deviſe, for 
though, in the caſe of creditors, equity will ſupply the wat gf 
a ſurrender, yet the copyhold ought ever to be mentioned in 
the will, eſpecially where (as in the preſent caſe; there is 2 
freehold eſtate, that will ſatisfy the words of the will. 


Lord Chancellor : If the copyhold paſſes, the youngeſt ſon, 
who is intitled to ſuch part thereof as is Burrough Engliſh, mult 
contribute to pay his proportion of the debts. As betwixt tha 
ſons, it is a doubtful caſe ; but with regard to the creditors, if 
there be not an eſtate ſufficient for the payment of the debts 
without the copyhold lands, my opinion is, theſe ought to paſz, 


The man is not a juſt man, unleſs he takes care to pay his 
debts; for which reaſon he has made choice of words large 
enough for that purpoſe, a copyhold eſtate being a real eſtate. 


And ſince the teſtator's firſt intention is to be honeſt, and 
pay his debts, to cramp ſuch his deſign by a narrow conſtruc- 
tion, ſeems like being acceſſary to the making ſuch teſtator a 
knave even againſt his will. 


But let the maſter firſt ſee whether there be enough without 
the copyhold for the payment of the debts (1). 
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Caſe 128, 


Lord Chancellor 
PARKER. 


A. having outs 


Jawed B. brings 
a bill againſt B. 


and C. a truſt-e. 


for B. with re 


ſpect to an an- 


nuity, to ſu ject 


(1) Vide Harris v. Ingludewo, poſt. 3 vol. 96. 


Balch ver/us Waſtall. 


HE defendant owed money to the plaintiff by bond, 

and the plaintiff having outlawed the defendant before 
judgment, brought his bill in this court againſt the defendant, 
and one that was a truſtee for the defendant as to an annuity 
of 20 J. per annum deviled to the defendant out of a perſoual 
eſtate in order to ſubject this annuity to the plaintiff's debt. 


this annuity to the plaintiffs debt. The Attorney General ought to be made party, and the plaintiff 


myſt get a leaſe or grant in the Court of Lxchequer from the Crown, 


On 


——_ 
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On its being objected, that this bill did not lie, all the de- 
fendant's 2itate being forfeited to the Crown, Mr. Vernon inſiſt- 
ed, that ſince the plaintiff had gone as far as he could at law, 
and was hindred by the contempt of the defendant, and this 
being a matter of truſt, and a creature of equity, the plaintiff 
ougut rather to be relieved here, than ſent to another court: 
Frefira fit per plura, quod fiert poteſt per pauciora; and he cited 
a caſe where Lord Nottingham had held, that one who had a 
julgment, and had lodged a fieri facias in the ſheriff's hands, 
to which nulla bana was returned, might afterwards bring a 
bill againſt the defendant, or any other, to diſcover any of the 
goods or perſonal eſtate of the defendant, and by that means 
to allect the ſame 3 but he muſt firſt go as far as he can at 
law, by delivering this writ of fer: facias, and getting it re- 
turned, 


And to this the Court at firſt inclined ; but afterwards were 
of another opinion; foraſmuch as by the outlawry all the de- 
fendant's intereſt, as well equitable as legal, was forfeited to 
the Crown; and though the plaintiff was intitled to a grant 
thereof from the Crown, which, upon application to the Court 
of exchequer, he would of courſe have, yet, fince this truſt 
continued in the Crown until taken out, they direQed the 
plaintiff to get ſuch grant, and make the Attorney General a 
party, and then to come again. 


And agreeable hereto, afterwards in Eaffer Term 1921. in 
the caſe of Hayward verſus Fry, where J. S. owed the plain- 
tif 100/, and the defendant Fry owed F. S. 100 J. on note, 
and the plaintiff Hayward outlawed 7. S. and brought a bill 
againſt J. S. and Fry to have this 100/. paid him, the Maſter of 
the Rolls declared the plaintiff could have no title but by grant 
under che exchequer ſeal, all the perſonal eſtate of J. S. being 
veſted in the Crown by the outlawry, and put off the cauſe in 
order that the plaintiff might get ſuch grant, and make the At- 
torney-General a party (1). 


445 
Daten s. 
WaASTALL. 
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(1) So, Rex v. Fowler. Bunb. 38. 
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Caſe 129. 


Lord Chancellor 

PARKER. 
On a partition 
in Chancery, 
every part of the 
eſtate need not 
be divided ; but 
ſufficient if each 
tenant in com- 
mon, &c. have 
an equal ſhare 
of the whole, 
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Earl of Clarendon and Mr. Bligh and his Wife 
ver/us Hornby. 


Partition was decreed of the eſtate late Sir Joſeph Wil. 

liamſen's, two thirds whereof belonged to Lady Theediſu 
Bligh, and one third to the defendant Hornby ; the eſtate con- 
ſiſted (among other things) of a great houſe.called Cobham. 
Houſe, and Cobham-Park in Kent, and of farms and lands 
about it of 1000 J. per annum. 


The defendant Hornby inſiſted to have a third of the houſe, 
and alſo a third of the park aſſigned to him by the commiſſion- 
ers who were to make the partition. 


And this matter coming on before the Lord Chancellor upon 
a petition, it was urged on behalf of Mr. Hornby, that as he 
was intitled to a third of the whole, ſo conſequently he was 
to have a third of the houſe and park; and in many caſes in 
the law, things entire in their nature, as an houſe, a mill, or an 
advowſon, might be divided; ſo a tenant in common fhall 
have half the houſe, every other toll-diſh, and every other 
turn of a church, &c. that thus it would be at /aw, in caſe of 
a writ de partitione faciendd ; and in this caſe æguitas ſequitur 
legem. | 


Lord Chancellor: Care muſt be taken, that the defendant 
Flornby ſhall have a third part in value of this eſtate ; but there 
is no colour of reaſon, that any part of the eſtate ſhould be 
leflencd in value, in order that the defendant Hornby ſhould 
have one third of it; now if Mr, Hornby ſhould have one 
third of the houſe, and of the park, this would very 
much leſſen the value of both. 


If there were three houſes of different value to be divided 
among three, it would not be right to divide every houſe, for 
that would be to ſpoil every houſe 3 but ſome recompence 
is to be made, either by a ſum of money, or rent for owelty 
of partition, to thoſe that have the houſes of leſs value. 


It is true, if there were but one houſe, or mill, or advowſon 
to be divided, then this intire thing mult be divided in manner 
as the other ſide contended ; cus when there are other lands, 
v hich may make up the defendant's ſhare, n 
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By the ſame reaſon, every farm-houſe upon the eſtate muſt Cranrxpon 


be divided, which would depreciate the eſtate, and occaſion 

tual contention z and it may be the intent of the defen- 
dant, when this partition is made, to compel the plaintiff to 
give the defendant forty years purchaſe for his third of the 
houſe and park. 

Therefore ſince the plaintiff Bligh and his wife have two 
thirds, I recommend it that the ſeat and park be allowed to 
them, and that a liberal allowance out of the reſt of the eſtate 
be made to the defendant, in lieu of his ſhare of the houſe and 


park, 


Butler & Anne Ux' verſus Duncomb. 


PON the marriage of George Duncomb with Mary, one 

of the daughters of the late Lord C. J. Pullexfen, 

the defendant George Duncomb the father covenanted to ſettle 
lands in the articles mentioned (being 400 /. a year) on George 
Duncomb the ſon for life, remainder to Miy his intended wife 
for life, remainder to the firſt and every other ſon of the mar- 
riage in tail male, remainder to truſtees for ſive hundred years, 
upon the truſt therein mentioned, remainder to the uſę of the 


defendant George Duncomò in fee, 


Caſe 130. 
Lord Chancellæ 


PARKER, 


2 Vern. 760. 

10 Mod. 433. 

1 Fq. Ca. Ab. 
339- pl. 6, 
Term created . 
for deughters 
portions come 
mencing after 
the death of the 
father and mo- 
ther upon truſt 
to raiſe the por · 
tions from and 


after the commencement of the term. Father dies leaving a daughter, Decreed the portion is veſted, 


but not raiſeable during the life of the mother. 


The truſt of the five hundred years term was declared to 
be, that the truſtees ſhould, from and after the commencement of 
the term, raiſe portions for the younger children of the mar- 
nage, viz. if but one younger child, then 3000 J. if more, 
4000 J. to be raiſed by the rents and profits, or by ſale, demiſe, 
or mortgage, and payable at tnventy-one or marriage. 


The marriage took effect, and there was iſſue a daughter 
only (the plaintiff Anne) and George the huſband died. 


Afterwards, purſuant to the articles and a decree in this 
court, the defendant George Duncoms ſettles the fame premiſſes 
(being 400 J. per annum) on his daughter-in-law ary for life, 
remainder to truſtees for 500 years, the reverſion to the defen- 
cant George Duncombe limſelf in fee. 


The 
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The truſt of the ſive hundred years term is, (as before) that 
the truſtees ſhould, from and after the commencement of the term, 
by rents or profits, ſale, demiſe, or mortgage, raiſe 3000 J. to 
be paid to the plaintiff Anne at her age of twenty-one or mar- 
riago; but there is no proviſion for maintenance. 


The plaintiff 7h Butler, who was but a mercer! Vak. 
2 and of mean circumſtances, by ſtealth and bribery; pre- 
vails with the plaintilf Aue {when but fifteen, and without 
the conſent of any of her relations) to marry him, and ith 
her brings ths bill for the portion. 


It was urged for the plaintiff, that though the man had 
been in fault, yet this was now as the wife's ivit ſor her por- 
tion, in which the huſband joined but for conformity ; and 
therefore his indirect practices in procuring the marriage were 
out of the caſe. Qod cur” concaſſit. 


Next it was inſiſted, that the 500 years term was veſted in 
the truſtees, prefently, on ſealing the deed ; and was g 
and ſaleable; and that a proviſion for a portion was to be fa- 
voured; fo that if it could be any ways conſiſtent witl. the 
deed, it ſhould be paid at ſuch time as there was occaſion for 
it, and not wait until the death vi the parent the mother, who 
being now but forty three years of age, the daughter might, 
at that rate, be ſixty years of age, beivre her portion would be 
payable, 


That though the words were, that the truſtees from and af- 
ter the commencement of the term ſhould raiſe the portion, yet (it 
was ſaid) there was a legal, and an equitable commencement 
of the term; it was plain there was an eſtate of the term ſub- 
ſiſting, by which the portion could be raiſed, and equity would 
call for it, when there was moſt occaſion, which was upon the 
daughter's marriage; and when the payment by expreſs words 
was appointed to be at the daughter's age of twenty-one or 
marriage, the other words inconſiſtent with theſe, ſhould be re- 
jected as repugnant z that whenever it ſhould be raiſed, it muſt 
carry intereſt from the marriage, it being appointed to be then 
paid; and therefore to raiſe it now would be moſt beneficul 
to the daughter, and not prejudicial to the reverſioner, who in 
all events was to pay intereſt, either to the daughter, or to the 
mortgagee, and it could n6t be material to which. 


That 
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That it muſt the rather have this conſtruction, in regard, in 
this caſe, there was no maintenance provided for the daughter, 
until her portion became payable, 

Beſides, the perſon here contended with, was only the fa- 
ther, who had the reverſion in fee, and had received the 40000. 
which was the mother's portion; and yet now made a difficulty 
of parting with 3009 J. 

That though the ſettlement in this caſe was after the mar- 
rage, yet the plaintiffs grounded their pretenſions upon the 
articles made before marriage; and notwithſtanding it might 
be obiected, that the plaintiſf the daughter Anne was not a 
younger child within the truſt of that term, yet as a daughter, 
though firſt horn, when there was a ſon born aſter, was, in 
equity, deemed to be a (a) younger child, ſo here ſhe ſhould 
be conſidered in the ſame light, for that otherwiſe ſhe could 
be intided to nothing within thoſe articles. Quad curia 
conceſſit, 

And as to authorities, Mr. Vernon cited the cafe of Heller 
(1 and Jener, determined in the time of the (5) Lords Com- 
miſhoners, and where it was d creed, that a reverſionary term 
for years, expectant upon the death of the mother, ſhould be 
{old for the payment of a portion at the marriage of the daugh- 
ter; ſo likewiſe way it reſolved in the caſe of (c) Stainiforth 
verſus Stainiferth. 


upon an appeal to the Houſe of Lords. 


And in a much ſtronger caſe than the principal one, that of 
d) Gerrard verſus Gerrard, where an eſtate was ſettled upon 
dir Charles Gerrard ſor life, remainder to Lady Gerrard for life, 
remainder to truſtees to raiſe 5000/. portion for a daughter 
by the marriage, if but one, to be paid within fix months after 
the death of the father and mother, on the father Sir Charles's 
dying, leaving a daughter and no ſon, the daughter had a de- 
cree for railing the portion in the life of the mother the Lady 
Gerrard, who is yet living. And in the caſe of (e) C:rlet and 
Maidioeli, this caſe of Gerrard and Gerrard was allowed by 
Lord Cnuper, though it was admitted, he ſaid, if it had been 
res mtegra, he would not have gone fo far. 
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(s) Ante 245» 
Beale verſus 
Beale, 


(5) Decreed by 
the Lords Come 
milhoners the 
14th Nwem. 
1W.& M. and 
afterwards 
affit med by their 
Loroſhips on a 
rehearing ; and 
again affirmed 
(c) z Vern. 460, 


(d) 2 Vern. 458. 
& cited poſt, 

489. inPierpoint 
v. lord Cheyney. 


(e) Salk. 159. 
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Alſo Jones (Tho.) 201. Greaves and Maddifon, was cited, 
where a journeyman mercer married the daughter, and the 
portion was to be raiſed by a term for years, if the father dicd 
without iſſue male by the marriage, and ſhould leave a daugh- 
ter; and the mother on her death leaving a daughter, the 
Judges to whom the cafe was referred for their opinion, de- 
termined the portion to be due (1) in the life of the father, 


Lord Chancellor : Though Gerrard and Gerrard, and Greaves 
and Madd fon were ſtrong cafes, yet this caſe ſeems to go yet 
farther ; and as Lord Chancellor Cowper (whom his Lordſhip 


was pleaſed to ſay he unequally ſucceeded) declared, that if 


thoſe caſes had come before him, he would not have gone ſo 
far, I for my part declare, I'll not go a jot farther ; but where 
things are ſettled, and rendered certain, it will not be ſo ma- 
terial how, as long as they are ſo, and that all people know how 
to act. (2) 

The words [from the commencement of the term] muſt be 
intended, commencement in paſſeſſion; and in this caſe, if the 
truſt of the term had been, that the truſtees, after the com- 
mencement of the term, and nat before, ſhould raiſe the por- 
tion, there could then have been no doubt, but the term muſt 
have commenced before the portion could be raiſed. Now here 
thoſe negative words are plainly implied ; for when the deed 
ſays, after the commencement of the term, it plainly ſhews 
the intention of the parties to be, that it ſhould not be before, 
and can have no other meaning. 


And the penning of it in ſuch manner might be owing to 2 
rcaſonable and prudent care in the parents, to prevent this 
eſtate from being eaten up, and devoured with intereſt : for 
if the reverſion might be mortgaged, it might have been, by 
the ſame reaſon, mortgaged immediately on the marriage, and 


— 


— 


(1) This ſeems contrary to Win- 93. Ravenhill v. Danjey, poſt. 2 vol. 
ave v. Palgrave, ante 401. 179. Brome v. Berkley, poſt. 2 vol. 
(2) Although Gerrard v. Gerrard, 484. Hebblethwaite v. Cartwright, Ca. 
Greaves v. Maddiſon, &c. have been temp. Talb. 31. Stanley v. Stanley. 
conſtantly received as the law of the 1 Atk. 549. Hall v. Carter, 2 Atk, 
Court, yet Judges in later times have 354. Sevens v. Dethick, 3 Atk. 39. 
expreſſed their opinion of the inconve- Goodal v. Rivers, Mol. 395. Lyon V. 
nience attending thoſe determinations, Duke of Chandes, 3 Atk. 416. (Churcb- 


and have anxiouſly ſought for circum- man v. Harvey, Amb. 335- 


©Onith v. 


ſtances to diſtinguiſh the modern caſes Evans, Amb. 633. Conway v. Cen, 


n them. 
Rereſby v. Newland, poſt. 2 vol. 


Sandys v. Sandys, poſt. 3 Bro. Cha. Rep. 267. de 


* * * —— TT wi 
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ke mother being but a little above ſorty, may be ſuppoſed to 


ge to double that number of years, viz. to eighty or upwards, 
within which time the 3000 J. mortgage-money would be 
more than trebled, and the mortgagee might forecloſe, and 
by getting reports of the money due might make his intereſt 
principal (as it muſt be after the (a) report confirmed) by 
which means the whole reverſion of 4001. per aumum would be 
inevitably ſwallowed up. 


Therefore to prevent this hardſhip on the family, the words 
ſeem to have been inſerted, and can have no other meaning, 
than that the portion ſhould be raiſed after the commencement 
of the term in poſſeſſion, whereby the parties have fixed a time 
for the raiſing it, which words, though ſo prudently inſerted 
for the preſervation of the eſtate from a probability of being 
loft, the other fide would nevertheleſs have rejected. 


Alſo his Lordſhip did not ſeem to take it, that the portion 
ſhould carry intereſt from the marriage; though I did not ob- 
ſerve that the Court gave any opinion as to that matter, but 
faid, that if it were to yield intereſt, yet decreeing a mortgage 
to be made, would carry it further, by putting it in the power 
of the mortgagee, by 2 bill of forecloſure, to make even the 
intereſt principal upon every report; and that if this portion 
was due, the truſtees (if they thought fit) might make the 
mortgage, without coming to the court, at leaſt it ſeemed fo 
hard a caſe upon the reverſioner, that equity ſhould not de- 
cree it. 


As to the objection, that the ſettlement did not provide 2 
maintenance until the portion was payable, there was no rea- 
ſon that equity ſhould ſupply it, any more than that it ſhould 
ſupply the want of a portion, if none had been provided ; but 
this might be induſtrioufly omitted by the ſettlement, as in- 
tending to leave the child to depend upon the mother, who, 
by the law of the land, and of nature, was bound to provide 
for it. 

Moreover the court obſerved, that here, in the truſt declar- 
ed by the marriage articles of the 500 years term, it was not 
laid (as uſual) that if there ſhould be iſſue male, and ſuch iſſue 


ſhould die before twenty-one without iſſue male, then the 


term ſhould ceaſe. So that if there had been iſſue male of the 
2 mar- 
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480. Bacon 
verſus Clerk, 
and 65. Brown 
verſus Barkam. 
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marriage, and that iſſue had ſurvived twenty-one, and had at 
any time afterwards died without iſſue male, the daughter 
would have been intitled to her portion of three thouſand 
pounds, and (as the other fide contended) to the intereſt from 
her marriage. [But guere, for this ſeems otherwiſe as to the 
intereſt, in regard, if there had been iſſue male that attaineq 
twenty-one, ſuch iſſue male might by a recovery, have barred 
the ſubſequent term of 500 years, and during the life of ſuch 
iſſue male, the principal of the portion would be intirely pre. 


carious, and therefore not due, and for the ſame reaſon could 


not carry intereſt, ] 


That it was no objection to the grandfather, that he had 
received 4000/. portion upon the ſon's marriage with the 
plaintiff's mother, and therefore ought not to ſcruple parting 
with 3000/. to the plaintiff his grandaughter ; ſince, for that 
4000/. the grandfather ſettled a jointure of 400/, a year upon 
the ſon's wife, which might be ſo long enjoyed by her, as to 
make it a dear bargain, upon the common methods of pur- 
Chaſe. | 3 


However the caſe being of conſequence, Lord Chancellor ad- 
journed it, and directed in the mean time precedents ſhould 


be laid before him. 


Afterwards upon the (a) laſt day of cauſes in Eaſſer Tern 
1719, Lord Chancellor, having taken time to conſider of the 
caſe, did ſolemnly deliver his opinion, 


He ſaid, the queſtion being, when this portion of 3000/. 
ſhould be raiſed? he ſhould anſwer, prout the deed, that it 
ſhould be raiſed after the commencement of the term in poſ- 
ſeſſion. | 


That the declaring by the truſt of the term, the portion 
ſhould be raiſed after the commencement of the term, implied 
a negative, that it ſhould not be raiſed before; and if thote 
negative words had been inſerted, there could have been no 
queſtion at all. 


That a declaration of a truſt was like the preſcribing a law 
to a truſtee, which was to be obſerved by him, and contained 


in it a prohibition to act to the contrary ; it was ſuch an af- 
firmative, 


t 
r 
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frmative, as implied a negative, in the ſame manner, as the 
declaring in the truſt of the term, that 3ooo/. be raiſed, im- 
plied, that no more than 3000 J. ſhould be raiſed ; or as that 

of the declaration of truſt, which ſaid the 3000/7. ſhould 
be paid to the daughter at her age of twenty-one, implied it 
ſhould not be paid before twenty-one. 


That it had been objeCted, a term (eſpecially for the raiſing 
of portions) might in ſome caſes begin earlier in equity, than 
it would at law; as in the caſe of Savile and Savile (which 
was argued this term) where, upon the marriage of the Lord 
Eland (fon to the Marquis of Halifax) with the daughter 
of the Earl of Notringham, a rent-charge of 20001. per annum 
was ſettled upon her for her jointure, and a term of ninety- 
nine years was limited to commence after the death of the 
Lord Eland the huſband, determinable on the death of his then 
intended wife, in truſt, the better to ſecure to her this rent- 
charge, with remainder of the land thus charged, to the firſt, 
Cc. ſon of the marriage, with remainder to truſtees for 500 
years, to raiſe portions for daughters, if no iſſue male; the 
portions to be paid at the age of ſixteen, or marriage, which 
ſhould firſt happen; and afterwards the Marquis of Hallifax 
ſettled the reverſion, by way of voluntary ſettlement on Sir 
George Savile, ſubject to the limitations and charges in his ſon's 
ſettlement, and to take effect on failure of iſſue male of his 
own body. 


In which caſe his Lordſhip allowed, that this 500 years term 
for portions took place in equity from the death of the 
Lord Eland, the ninety-nine years term being raiſed for a 
particular purpoſe only, ſci/.) for ſecuring the rent-charge, 
and ſubject to that truſt, which extended only to part of the 
profits : . 


Whereas in the principal caſe, the whole profits of the 
premiſſes were diſpoſed of until the commencement of the 
term, (viz) to the mother for her life, which diſtinguiſhed it 
from the caſe of Savile and Savile, 


Again, it had been objected, the portion was to be paid at 
the age of twenty-one or marriage, and ſince it was expreſsly 
CireQted, any clauſe to the contrary might be rejected as well 
26 this, 


But 
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(a) Vide poſt. 
Vol. II. 99. in 
the caſe of 
Rereſby verſus 
Newland. 
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But ſurely it is a rule both in law and equity, fo to conſtrue 
the whole deed or will, as that every claufe ſhould have its 
effect. 


He agreed the intention was to provide for a daughter; but 
ſtill not ſo as to raiſe the portion until the term ſhould com- 
mence; and yet the words which ordered the payment of the 
portion to the daughter at her age of twenty-one or marriage, 
ſhould have their effect; viz, they ſhould veſt a right in the 
daughter to this portion, when ſhe had attained twenty-one, 
(as ſhe then had) and having attained that age, her portion, 


in caſe of her death, ſhould go to her executors or adminiſtra- 


tors as a velted intereſt. 


That in the order and nature of this deed, the portion was 
firſt to be raiſed, and then to be paid; but till the ſame was 
not to be raiſed until after the commencement of the term; 
and to take it in any other ſenſe was rather expunging than 
conſtruing. 


That there was no precedent againſt this z Corbet and Maid- 
well was a diſſerent caſe z and yet there Lord Covper declared, 
that he thought precedents had gone further than he ſhould 
have carried them. 


That the common methods of ſcttlements, (a) now a days, 


directed, that no ſale or mortgage ſhould be made for raiſing 
of portions, until the premiſſes ſhould come in poſſeſſion ; 
which though not concluſive in this caſe, yet were they as 
ſo many proteſtations againſt the unreaſonableneſs, and in- 
convenience of fuch ſales of reverſions; that it would plainly 
ruin this eſtate, aud the reverſionary intereſt therein, if the 
daughter and her huſband had a power to raiſe the portion in 
this manner; for it mult carry intereſt, and that intereſt may 
afterwards be made principal, which, with the charge of the 
ſuit, would be ſo heavy, that (in all probability) the eſtate 
charged would be forecloſed before it could come into poſſeſ- 
ſion, and it would, upon every removal of the ſecurity, be ſtill 
harder for the reverſioner to procure money. 


So that the portion in this caſe, though veſted, was not to 


carry intereſt until the term ſhould commence, for all intereſt 


is in default of payment. 
How- 


CY a. 
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However, his Lordſhip ſaid he would not diſmiſs the bill, 
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for the parties might ſtill apply for a ſale under this decrce, 
whenever the term could come into poſſeſſion. + 


_— 


FY 
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+ But it appears from the Regiſter Book, that afterwards, on the wife and 


trultees conſenting in Court, 


Mr. Butler the huſband was allowed to raiſe 


1500]. (a moiety of the portion) by morigaging the reverhonary term to ſup- 


ply his occaſions in trade. 


Boſvil verſus Brander. 


Feme ſole is a mortgagee in fee for 800 J. and marries 

a tradeſman, who becoming a bankrupt, a commiſſion 
of bankruptcy is taken out againſt him, and the commiſhoners 
aſſign over all his eſtate real and perſonal, 
huſband dies, and the writings relating to this mortgage being 
in the aſſignees hands, the widow of the bankrupt brings a bill 
in equity againſt the aſſignees for theſe writings, and to have 


the benefit of the mortgage. (1 


Caſe 131. 


At the Rolls. 


A feme ſole 
mortgagee in 
fee marries, and 
the huſband be- 
comes bankrupt 
and dies, the 
aſſignees of the 
bankrupt, and 
not the wife, 
intitled to the 
mortgage z ſecus 
if by articles 


Aſterwards the 


before marriage it was agreed that this ſhould continue to the wife. 


This 


— 


——— 4 


(1) In Juen v. Meoulſon, 2 Atk. 
420, Lord Hardwicke expreſſes great 
<oubt, whether a court of equity would 
interfere, where the huſband, or his 
('neral aſhgnees, could get poſſeſſion 
a the wife's property, without the aid 
of equity; as to which, vide inch v. 
Page, Bunb. 80. Anon. Pre. Cha. 548. 
oye 5 Buckle, 1 Stra. 238. Gard- 
"rv. alder, 1 Stra. 60 3. Few/onv. 
len ſor, 2 Atk. es Gn the 
Property is a ſubject of eguitable cogni- 
v it is clear that the general aſ- 
dees of the huſband, (whether by 
operation of law or otherwiſe) are ſub- 
* to the ſame equity with the huſ- 
ind himſelf, and it does not ſeem ma- 
nal whether the wife or the huſband, 
- his repreſentatives, or general aſ- 
guces come for the aid of the court. 
2 v. Williams, ante 382. Ex 

v 1 Ak. 192. Grey v. 


ruptcy attued againſt Fobn Maſcal. In 
C9 


aa 


Kentiſh, 1 Atk. 280, where the wife 
was the petitioner, There is a miltake 
in the report of that caſe, for the huſ- 
band of Elizabeth Kentiſh is there ſup- 
poſed to be the bankrupt, whereas it 
appears by the Regiſter's book, that 
the bankrupt was one Cri/pe who 
married one of the two childrea of 
Elizabeth Kentiſh, and who made the 
aſſignment to Barratt, (as mentioned 
in the report) in the mother's life-time, 
and Cri/pe having died before the mo- 
ther, his wife upon her mother's death 
petitioned to have her ſhare of the 
South Sta annuities transferred to her, 
which was ordered accordingly, not- 
withilanding the oppoſition of the ge- 
neral athgneez of Cri/p. Reg. Lib. A. 
1748. fo. 5 32. So, in Wat/en v. Maſ- 
cal, 19 March 1732. the caſe was this. 
In June 1730, a commiſſion of bank- 


Sep. 
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This cauſe came on to be heard, and for it's dithculty waz 
ordered to be ſpoke to again, when his Honour delivered his 
opinion ſolemnly for the plaintiff the wife, 


But afterwards being difſatisfied with that opinion, he or. 
dered the decree to be ſtayed, and to be attended again by 


counſel. 


Whereupon 


— ÜuuöVY—— 


Sep. 1731, Samuel Wife died intellate, 
and thereupon one fourth part of his 
ſonal eſtate came to Sarab the wife 
of the bankrupt, as one of the next of 
kin. On 2 Jan. 1732, the commiſſion- 
ers aſſigned this ſhare of the inteſtate's 
perſonal eſtate to the aſſignees under 
the commiſſion. The inteſtate had 
proved a debt of 1581/7. 75. under che 
commiſſion, and had in his life-time re- 
ceived a dividend of 5 s. in the pound, 
which had reduced the debt to about 
1186 J. The bankrupt had made no 
ſettlement previous to his marriage, 
but afterwards ſettled ſome copperas 
works in Kent upon his wife and the 
children of the marriage. The bill 
was filed by the aſſignees againſt Ma/- 
cal and his wife, and the other next of 
kin, and the adminiftrator of the inteſ- 
tate, to have accounts of the perſonal 
eſtate, and to have the ſhare of Sarah 
Maſcal paid to them as aſſignees under 
the huſband's commiſſion. Sarah Ma/- 
cal put in her anſwer ſeparately, and 
inſiſted, that her ſhare of the inteſtate's 
perſonal eſtate, ** ought not to be ap- 
«« plied, until after her deceaſe, towards 
«« ſatisfaction of her huſband's creditors, 
«« but ought to be laid out in the names 
4 of truſtees, as a proviſion for herſelf, 
«© and her children, if fbe ſhould have 
« any.” The other next of kin by 
their anſwer inſiſted, that the 1186 /. 
which remained due from the eſtate of 
the bankrupt to the eſtate of the inteſ- 
tate, ought to be ſet off and deducted 
out of the fourth part, to which the 
bankrupt John Maſcal became intitled 
in right of his wife. The decree (aſter 
directing an account of the perſonal 


— SC 


eſtate) directed, that the adminiſtrator 
ſhould place out the fourth part of the 
reſidue belonging to Sarah Maſeal on 
government ſecurities in the names of 
truſtees to be allowed by the maſter, and 
that the intereſt thereof ſhould be paid 
to Sarab Maſcal for her life for her ſe- 
parate uſe, and after her deceaſe the (aid 
fourth part was to be paid to the plain- 
tiffs the aſſignees to be divided among 
the creditors under the ſaid commiſſion. 
And it was declared, that the ſaid cop- 
peras works were to go and be applied 
amongſt the creditors under the (aid 
commiſſion. And as for the debt ari(- 
ing by the bankrupt to the inteſtate, 
the whole eſtate of the ſaid inteſtate 
was to be conſidered as a creditor on 
the ſaid bankrupt's eſtate.” Reg. 
Lib. B. 1731. fol. 211. — Jewferv, 
Meoulſon, 2 Atk. 420. Sadington v. 
Kinſman, 1 Bro. Cha, Rep. 44. So, 
in the two cauſes of Worrall v. Marlar, 
and Buſbnan v. Pell, which came on 
to be heard in Lincoln's Inn Hall, Dr 
cember 16, 1784. In the firſt cauſe 
Sarah Werrall, the wife of Jobs Mor- 
rall by her next friend was plaintiff, 
and John Marla, and John Marie, 
executors of James Pell, deceaſed, the 
ſaid Job Worrall, and Joſeph Hub- 
nan, aſſignee of the eſtects of Jobs 
Bl orrall were defendants, and in the 
croſs cauſe Buſonan was plaintiff, and 
James Pell the younger, ſon and heir 
of James Pell the teſtator, Jobi Mar. 
lar, John Markett, Fobn Werrail and 
Sarah, his wife, were defendants. The 
caſe was this, James Pell, the teſtator, 


who was the father of Sarah Worra', 


by bond dated 10th Nevemder 15 


«ll 


De Term. S. Trin. 1718. 
Whereupon his Honour gave his opinion, that if there had 
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been any articles before the marriage, purporting that this 
mortgage money ſhould continue in the wife as her proviſion, 
or ſhould be aſſigned in truſt for her, they would have been a 
ſpecific lien upon the mortgage, and have preſerved it from the : 


bankruptcy» | 


Alſo 


— 


and made previouſly to his marriage 
with Elizabeth Markett, the mother of 
Sarah Worrall, became bound to John 
Market, in the penal ſum of 20,000 J. 
conditioned (amongſt other things) for 
payment of one full third part of ſuch 
real and perſonal eſtate, as he ſhould die 
ſeiſed or poſſeſſed of, unto the faid 
Jobn Markett, in truſt, for ſuch of the 
children of the marriage as ſhould be 
living at his death, to be equally di- 
vided between them. The teſtator had 
two children who ſurvived him, Sarah 
Worrall and James Pell the younger. 
Sarah married the defendant, John 
Wirrall, in her father's life-time, with- 
out his conſent, and without any for- 
tune or ſettlement. Sometime after this 
marriage, John Worrall in 1778, took 
the benefit of an inſolvent debtors? act, 
and an aſſignment of his eſtate and ef- 
fets was duly executed to Bu , one 
of his principal creditors. Jae Pell 
the father died in December 1781, and 
by will gave to Sarab Worrall 8000 l. 
in lieu of what ſhe might claim out of 
his real and perſonal eſtate, under the 
bond. Sarah Worrall filed her bill, 
ſtating theſe ſeveral matters, and offer- 
ing to accept the 8000 J. and praying 
that the ſame might be laid out and 
ſettled to her ſeparate uſe, and that 

e proviſion might be made there- 
out for her children. B»ſbnan filed the 
croſs bill, claiming as aſſignee, to be 
intitled to make ſuch election as the 
laid Jobs Worrall would be intitled to 
make under the ſaid will or bond, in 
caſe he had not become inſolvent, and 
praying an account of the real and per- 

al eſtate of the teſtator James Pell, 
and that he might be at liberty to make 


Cen 


his election under the decree of the 
Court. On the hearing, the accoun: 
was directed, and all further confider..- 
tions reſerved. By the report it a, 
peared that the ſixth part of the r.. 
and perſonal eſtate amounted to mu 
leſs than the legacy of 8000/, ©: 
hearing theſe cauſes for further dire. - 
tions before Lord Thurlow, his Lord ih 
directed that Fobn Worrall ſhould ni 
a propoſal to the Maſter for a ſettleme:-c 
on his wife, and the iſſue of the mr 
riage ; which was done, and the pro- 
poſal approved by the Mafter : but B /-- 
nan excepted to the report, for that 
Maſter had not received any propos. 
trom him on the part of the creoiturs, 
nor had given them any intereſt in t'1- 
fund, and on the argument of the cx. 
ceptions it was inſiſſed on the pare © 
the creditors, that the intereſt wii 1 
Wierrall had in this fund, in right «i 
his wife, paſſed under the inſolvent :<: 
to Buſhnan the aſſignee, and that . 
Maiter ought therefore to have rece;» +4 
propoſals from Baſhnan as well as „ 
rall. The Lord Chancellor thought, 
in point of form it was neceſſary to 
hear the cauſes, that the reference 
the Maſter might be to receive prop 
from Buſhnan as well as Worrall, :.-. 
that the re-hearings and except! 
ſhould come on together. Anu 
upon argument of the caſe, his Lord uu 
was clearly of opinion that the inte: 
of Sarah Worrall was aſhgnable +» : 
= his reaſons fully on that ful} .., 
ut in the next place with reſpect i 
equity of the wife as againſt then 
band's creditors, his Lordſhip thou. ... 
the claim of the creditors malt be 


fined to the intereſt taken under 
ben, 
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Alſo it might have been a matter of different conſideration, 
if the aſſignees had been plaintiffs in equity, and deſired the 


aid thereof to ſtrip an unfortunate widow of all that ſhe had 
in the world, towards the doing of which, equity would 


. 


iiliams. 


hardly have lent any aſſiſtance; becauſe the aſſignees claiming 
ow 2 under the bankrupt huſband, could be in no (a) better plight 
— „ than the huſband would have been; and if the huſband had 


1¹¹ 


—— 


bond, (ſince no benefit accrued under 
the will until after the aſſignment), 
and as to ſo much, that the aſſignce 
ought to make propoſals to the Malter 
tor making ſome. proviſion for the wife 
and children. His Lordſhip added, that 
he had conſidered the ſeveral caſes upon 
this ſubject, and did not find it any 
where decided that if the huſband make 
an adual aſſignment by contrat lor 
a valuable confideration, the aſſignee 
ſhould be bound to make any proviſion 
for the wife out of the property aſlign- 
ed, but that a court of equity has 
much greater conſideration for an aſ- 
ſignment actually made by contract, 
than for an aſſignment by mere opera- 
tion of law, for as to the lat ier his Lord- 
ſhip's opinion was, that when the equi- 


table intereſt of the wife was transferred 


to the creditor of the huſband by mere 
operation of law, (as in the preſent 
caſe) he ſtood exactly in the place of 
the huſband, and was ſubje& preciſely 
to the ſame equity, in reſpect of the 
wife. Vid? Reg. Lib. B. 1784. fol.112. 
In purſuance of this order, Buſhnan and 
Worrall laid propoſals before the maiter, 
and it appearing that the 8000 J. had 
been laid out in the purchaſeof 14,2857. 
14s. 64 — 3 per cent” Bank annui- 
ties, of which ſum 11,858 /. gs. was 
purchaſed with the amount of the 
one ſixth part of the real and perſonal 
eſtate of the teltator, Buſnan propoſed 
that one moiety of the ſaid ſum of 
11,858 J. 9. ſhould be ſettled on Sarah 
Werrall and her children in manner 
therein mentioned, and that the other 
moiety ſhould be paid to Bran, to 


be diſtributed amongſt the creditors of was greed between them, that ha” 
; 0 


LY mo rm 


Worrall, And Worrall propoſed that 
the moiety of the 11,858/. gs. together 
with the reſidue of the 14, 285“. 145,64, 
ſhould be ſettled on Sarab Ii orrall for 
life, to her ſeparate uſe, and after her 
death to be paid to her ſurviving children 
equally, and if no children ſhould ſur- 
vive her, then to be paid to Worrall, 
And the Malter having approved thoſe 
propoſals, the cauſes were again ſet 
down for further directions, before the 
Maſter of the Rolls, and his Honour di- 
rected the ſaid 3 per cent. Bank annuiticy 
to be transferred accordingly. Reg. Lib. 
B. 1784. fol. 342.—Veuman v. Maſn 
before Lord Northington, 'Trin. Vac. 
1765, where William Wenman deviſed 
his real eſtates to truſtees, upon ul 
to pay the rents and profits to his wiſe 
tor her life, and after her death to {ell 
certain parts thereof, and to apply the 
produce equally amongit the children 
of his brother George Wenman, who 
ſhou!d be living at the death of hu 
wife; and upon truſt to convey other 
parts thereof, after the wife's death, to 
the Duke of Pertlaud in fee, but charg- 
ed with the payment of 1200/. to be 
divided and paid amongſt ſuch ot his 
ſaid brother's children as afo:e.aid. 
There were three child1en of George 
Wenman, wiz. the plaintiff , 
WH er:.man, Ellen the wife ot the plaintiff 
William Warner, and Ann the wife of 
Thomas Cotton; and by articles © 

agreement of 31 Dec. 1753. (which wi 
in the life-time of the teitator's widow) 

made between the faid W. MH exman, * 
. Warner and Elen his wife, and 
Themas Cotton and Ann his wite, * 


— 
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in equity ſued for the money, or elſe prayed that tlie mort- 
gagor might be forecloſed, equity (probably) would not have 
(o) compelled the mortgagor to pay the money to the huſband 
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„ (4) Jarobſon 
v-rius Williams, 


without his making ſome proviſion for his wife; or at leaſt 6 en. 


the wife, by an application to the court againſt the huſband 


and 


q_— 


of the aid Ml am Wenman, Ellen War- 
xr, or Ann Cotten, ſhould die in the 
life-time of the teſtator's widow, yet 
that their ſhares of the abovementioned 
fands ſhould not ſurvive to the others, 
but ſhould be taken, as if ſuch child fo 
dying were actually poiſeſſed thereof. 
And the parties executed mutual bonds 
for the performance of this agreement. 
Afterwards, but in the lite- time ot the 
teltator's widow, J bomas Cotton appli- 
ed to one Humprey, to become bound, 
as ſurety for him, in a bond for 4oo J. 
to one Bache, and as an indemnity to 
Humfrey, Cotton executed a written 
agreement, dated the 29 Juy 1754, 
whereby he agreed upon demand to aſ- 
fign to Hamfprey, all the legacies and 
ſums of money to which he was 1nt1- 
tled in right of his wife under 
the will of the ſaid teflator, and the 
benefit of the ſaid articles of agreement 
of 31 Dec. 1753, and the bond exc. 
cuted by Wenman and Warner to him 
tor the performance of that agreement; 
and Cotten at the ſame time depohied 
with H..mfrgy his part of the ſaid arti- 
cie of agreement, and the ſaid bond. 
Cotton aiterwards became indebted to 
the plaintift . Ne, in 300 J. By 
indenture of 24 April, 1755, reciting 
the agreement of 29 7% 1754, (en 
end bis wife joined in ailigning to Hun- 
frey, © all legacies and lums of mo- 
"* ney, bequeathed to Ann Cotton by the 
*wil of the ſaid V. Wenman, and 
all the right, title and intereit of 
„them the ſaid To. Cotten aud An 
„his wife, in or to the ſame,” to 
Hunfrey upon truſt, that he ſhoull 
N an time during the lite of the ſaid 


Cc 3 


teſtator's widow, fell, mortgage, or 
otherwite diſpoſe of the ſame ; and out 
of the money to arite theretrom, in the 
firlt place, to pay the money due on 
the ſaid bond to Bache, and then to pay 
the ſum of 300/, and intereſt, due to 
the plaintiff Wenman ; and to pay the 
reſidue to Cotten, his executors, admi- 
niſtrators and aſigns. Humfrey was 
called upon to pay Baebe's bond, and 
actually paid it. Cotten afterwards be- 
came bankrupt. The bill was filed by 
Humfrey and Wenman, againſt the truſ- 
tees, and the Duke of Port/ani, and 
the aſſignees under Cetton's commiſſion, 
and Cotien and his wile, and other par- 
ties, to have the truils of the will ex- 
ecuted, and the 1200 J. raiſed on the 
Duke of Portland's ellate, and the ſhare 
of Mrs. Cotten applied firſt in payment 
of the plaintiff's debts, and the reſidue 
paid to ſuch of the defendants, as 
ihould appear to be intitled thereto. 
ir. and Mrs Cette put in a joint an- 
wer, and no claim was thereby made 
on the part of Mrs, Cetton, of any in- 
terelt ju theſe funds. Another deſen- 
dant, Hannah Terrickh, the executrix of 
her father Richard Terrick, by her an- 
ſwer inſiſted, that Cotten being indebt- 
ed to her father in ſeveral ſums of mo- 
ney, Cotton and his wife joined in ma- 
King a fimilar aſſignment of the'e funds 
to Richard Terrick tor ſecuring ſuch 
debts; and that the {everal ſums of 
451 95. 34. and 1801. with intereit, 
11:1] remained due on that ſecurity ; the 
allignrent to Terrick was dated the 
25th of Jan. 1755, and the defendant 
therefore intifted, that the was at leaſt 
Latitied to be paid in preference to the 
Pl-iudtt 
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and the mortgagor, might have prevented the payment of the 
money to the huſband, unleſs ſome proviſion were made for 


plaintiff V. Wenman, who was not in- 
ctuded in the agreement of the 2gth of 
J. 1754. Hume afterwards be- 
came bankrupt, and his aſſignees be- 
came plaintiffs by ſupplemental bill. 
By the firſt decree it was declared, as 
to the third part of Mrs. Colton, that 
the aflignees of Humprey were intitled, 
«« ſubjet to the directions thereafter 
„ reſerved with reſpect to Mrs. Cet- 
% ion, to the principal and intereſt 
ſecured by Cotton, out of the ſaid third 
part to Humfrey ; and in the next place, 
that the defendant Hannah Terrich, was 
intitled out of the ſaid fund to the 
ſums of 45 J. 9s. 3d. and 180/. with 
intereſt ; and in the next place, that 
the plaintiff V. Wenman, was intitled 
out of the ſaid fund to the ſum of 
3147. 65s. 6d. with intereſt, and that 
the ſurplus (if any) weuld belong to 
the aſſignees under Cotton's commiſ- 
ſion. And his Lordſhip ordered the 
cauſe to ſtand over to the next term, 
„for the examination of Mrs. Cotton, 
„ touching her intereſt, which her huſ- 
„% band became intitled to in her 
„right“, and reſerved the conſidera- 
tion of further directions touching her 
intereſt, until afteg her appearance, or 
the further order of the Court. Reg. 
Lib. B. 1764. fol. 454. The cauſe 
came on again in Mich. Term, when 
Mrs. Cotten being preſent in Court, 
% and examined as to her intereſt, and 
«+ ſubmitting to the Court, in caſe the 
has tome proper allowance made for 
« herſelf and her children, that the 
« money coming to her and her huſ— 
„band in her right, ſhall go to the 
« creditors of her j2id hulband ; and 
«« alſo ſubmitting to the Court the 
„ gaamtum of ſuch allowance: His 
% Lord:hip directed the cauie to ſtand 
« over to the next term, and in the 
mean time the parties Were to be at 
« liberty to lay propoſais before tlie 
« Malter for ſuch al.owance to the de- 


un 


„ fendant Mrs. Cotton on behalf of her. 
«« ſelf and her children, for the appro- 
*« bation of the Court.” Reg. Lib. B. 
1965. fol. 60. The cauſe came on 
again in Hilary Term, when it ap- 
«« pearing, that it had been propoſed, 
*« that 300 J. ſhould be applied tor the 
„ benefit of Mrs. Cotton and her chil. 
« dren, in ſatisfaQtion of her intereſt in 
the premiſſes, and ſhe being willing 
to accept thereof, His Lordſhip de- 
«« clared, that the ſame was a reatona- 
ble propoſal, and ordered [that 20/, 
*« ſhould be paid to Cotton and his wife 
«« for their immediate uſe ; and the te. 
*« maining 280/. ſhould be laid out, 
* and the intereſt paid to Mrs. Cut 
„ for her ſeparate uſe for her life, cr 
„ until further order; and on her death 
„that her children, who ſhould be 
*« tken living, or the iſſue of any child 
or children who might be then dead, 
„ or in default of iſſue, then ſuch other 
«« perſon or perſons as ſhould be inti. 
* tled there:o, ſhould be at liberty to 
apply to the Court for directions 
touching the transfer of the ſame.” 
Reg. Lib. B. 1765 fol. 168.—Molt of 
the caſes above mentioned have ariſen 
between the wife and the general 
aſſignees of the huſband. But there 
ſeems to have been more doubt, 
where the huſband has aſſigned ſome 
particular choſe in action, or trult 
term of the wife, for a full valuable 
conſideration, whether the Court will 
impoſe any terms in favour of the 
wite upon ſuch particular allignee. 
Vide Sir Edward T urner's caſe, 1\ erm. 
Pit v. Hunt, 1 Vern. 18. Teer 
v. Sam, ne, 2 Vern. 270, Packer v. 
Wynaham, Pre. Cha. 412. aller. 
Saunders, 1 Eq. Ca. Ab. 58. pl. 5. 
Bates v. Dar), 1 Ak. 20% L, 
Whether in theie caſes ot partica-ar al. 
ſignments, any dittintica has been 
made betwcen a iruit term, anda choie 
in action of the wile. But 


- 
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But in the preſent caſe, the widow was plaintiff againſt the 
aſſignees, ſo that ſhe, and not the creditors ſought the aid of 
equity 

And here being in the mortgage deed a covenant to pay the 
mortgage money to the wife, this debt, or choſe in action was 
well aſſigned by the commiſſioners to the aſſignees, and veſted 
in them; like the caſe of (a) Miles verſus Williams, where a 
bond made to a wife, dum ſola, was adjudged to be liable to 
the huſband's bankruptcy, and aſſignable by the commit- 
ſioners. 


Wherefore, if the right to the debt was veſted in the aſ- 
ſignees, (as plainly it was) though the legal eſtate of the in- 
heritance of the lands in mortgage continued in the wite, yet 
this was not material, it being no more than a truſt for the 
alſignees ; like the common caſe, where there is a mortgage 
in ſee, and the mortgagee dies, here the mortgage money be- 
longing to the executor, though the heir takes the legal eſtate 
by deſcent, yet he is but a truſtee for the executor ; for the 
truſt of the mortgage muſt follow the property of the debt, 
elſe the mortgagor would be in a very hard caſe, liable to be 
ſued by the aſſignees of the commiſſioners upon the covenant, 
and alſo in an ejectment by the wife of the mortgagee ; where- 
as the latter ſuit would be injoined in equity. 


Then it was inſiſted, that here were articles entered into 
before the marriage of the bankrupt and his wife, by which 
the huſband covenanted to ſettle the wife in the manor of 
Dale, or to leave her toook within three months aſter his 
death. 


But in this agreement it appeared that the huſband had his 
election all his life-time, and that if the wife had brought her 
bill in equity againſt the huſband, ſhe could not have compell- 
ed him to do the one or the other, neither could ſhe upon ſuch 
bill or otherwiſe have compelled him to give any farther or bet- 
ter ſecurity for the payment of this 1000 1. becauſe the had 
that ſecurity, which ſhe at firit agreed to take, (5) and the 
court could not better it againſt her own agreement, 


But upon another point, viz. as to 200/, part of the wife's 
portion, on a note given by the huſband at his marriage, ſigni- 
Cc4 fying 
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(a) Adte 249. 


One agreeing to 
leave his wite 
1c00 1. w.thin 
three months 
after his death, 
cannot be in. 
fore d in equity 
to amend tne 
ſecurity, 
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(b) See the caſe 
of Collins v. 
Plummer, ante 
104+ 
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— fying his conſent that the wife ſhould have this 200 J. the 
Court held the ſame was ſpeciſically bound thereby, ſo that 
with reſpect to this only, the plaintiff was relieved, and the 
bill, as to the reſt, diſmiſſed, (1) 


_— 


(1) Reg. Lib. A. 1717, fol. 538. 


Caſe 132, Earl of Thomond ver/us Earl of Suffolk & 
al. (2) 


2 — 1 HE Counteſs Dowager of Thomond had two ſeveral 
1 ſums of 2000. and 20001. due to her on two ſeveral 
234. pl. 2. 3. bonds, the one for 2000 J. from her grandſon the plaintiff the 
Sr. = ts Preſent Earl of Thomond, the other from her grandaughter in 


Ler grandchild Jaw, the Lady Henrietta Obrian, (afterwards Counteſs of Suf- 


debt o 40001, 
owing to th? folk, and ſince deceaſed) for 2000. alſo. 


teſtatrix by J. S. 
provided if any part of the debt ſhould be paid in before the teſtatrix's death, then ſo much a 


ſhould be paid in, to be made goed to the grandchild out ot the ſurp us of her eſtate. Afterwards 
the teſtatrix releaſed 2c00 |. of the ſaid debt to J. S. without having received any of the money, 
Decreed that this was no ademption of the legacy pro tanto, but that the legatee or her repreſeu- 
tative was intitled to the whole 4000 l. as much as if the ſame had been paid in to the teſtatrix. 


L 462 J © The Counteſs Dowager of Thomond by will gives theſe two 
ſums of 2000 l. and 20007. and all intereſt due for the ſame, to 
her grandaughter the Lady ary Obrian, and deviſes away 
the ſurplus of her eſtate, with a proviſo, * that in caſe all, or 
any part of theſe two ſums ſhould be paid in before the 
teſtatrix's death, then the ſaid teſtatrix gives to the ſaid Lady 
& Mary Obrian 4000. or fo much money as the principal 
© money ſo paid in ſhould amount unto, as the caſe ſhould 
6 fall out.“ 


Afterwards the teſtatrix, in her life-time, releaſed to her 
grandſon the Lord Thomong the 2000 J. which was due to her 
upon his bond, without having received any part of the money, 
and died; and her legatee the Lady Mary Obrian died in- 
teſtate; upon which the plaintiff the Earl of Thomond her bro- 
ther adminiſtered to her, and as her adminiſtrator demanded 


p_ 


(2), Reg. Lib. A. 1717. fol. 448. | - 


* 
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the 2000 J. which was releaſed to himſelf upon his bond, and 
iſo the 2000 J. due upon the other bond given by the Lady 


Henrietta Obrian. 


The firſt he demanded out of the aſſets of the teſtatrix the 
Counteſs Dowager of Th»mond; and the latter he claimel 
againſt the defendant the Earl of S, who, though he was 
not executor or adminiſtrator of his ſaid late Counteſs, nor had 
any legal afſets, yet (as was inſiſted by the plaintiff) remained 


till chargeable therewith in equity, in reſpect of a great 


jointuis which he had long enjoyed by his Lady, and 
divers rich jewels, which ſhe brought him upon their inter- 
marriage. 


In regard to the firſt, it was objected for the defendants, 
that the teſtatrix, after having bequeathed theſe two ſums of 
20001, and 2000/1. due upon the two bonds, to her grandaugh- 
ter the Lady Mary Obr ian, releaſing one of them, was a revo- 
cation, or ademption of the legacy pro tanto, 


That the diverſity which had, been uſually taken, was, if 


the debtor ſpontaneouſly and uncalled upon by the teſtator, 
paid in a debt to him, which he (the teſtator) had before given 
away by his will, this was not a revocation of the will; for 
in ſuch caſe the teſtator was only paſſive, and did not act 
himſelf; whereas it muſt be hir act, which revokes the will, 
and the teſtator could not help receiving in the money, if the 
debtor would pay it. 


But if the teſtator himſelf called for the debt, and received 


it, there it muſt be a revocation ;z it being the teftator's own 
aCt to call in the debt. 


Now, in the principal caſe, it was the teſtatrix's own volun- 
tary act to releaſe and extinguiſh that bond, which ſhe had be- 
fore deviſed to Lady Mary Obrian, and conſequently was a te- 
vocation of the will for ſo much. 


And if this was a revocation, the ſubſequent words could 
not make it a new bequeſt of two thouſand pounds out of the 
ſurplus of the teſtatrix's eſtate ; it being given upon a condition 
precedent, viz, © If this 4000/. or any part thereof, ſhould be 
" paid in, then the teſtatrix gives 4000. or ſo much as 
* ſhould be paid in, out of the ſurplus of her eſtate, to her 

« « ſaid 
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e ſaid grandaughter;“ but no part of the 40000. being paid 
in, (this 2000 J. being releaſed by the teſtatrix without be. 
ing paid in) here was no new bequeſt out of the rſduum. 


Alſo the meaning of the teſtatrix was ſaid to be, that if any 
part of the 4000/7, ſhould be paid in, by which the bulk of 
the ſurplus ſhould be ſo much increaſed, then, and not other. 
wiſe, the teſtatrix gave a new legacy out of ſuch ſurplus, «iz, 
to the amount of the money ſo paid in. Beſides, a releaſ- 
of a debt was not a payment, for it was moſt plain, even by 
the preſent caſe, that there might be a releaſe without a 


payment. 


That it appeared the words were againſt the claim of this 


new legacy, and as the words were againſt it, ſo alſo was the 


() See Vol. II. 
469, the caſe of 
Ford v. Flem- 
ming accord 


(5) 2 Vern. 681. 


[ 465 ] 


intent of the teſtatrix, who did not purpoſe to give a new lega- 
cy out of the ſurplus to leſſen the fame, unleſs ſuch ſurplus 
were increaſed by the paying in of this 4000 J. or ſome part 
of it. | 


Lord Chancellor: The teſtatrix intends by this will (amongſt 
other things) to make a proviſion of 4000 /. for her grand- 


daughter Lady Mary; and though ſhe has ſhewn her kindneſs 
to her grandſon (one of theſe bonds being given by him for 


2000/.) yet this no ways imports an alteration or diminution 
of her kindnefs to her grandaughter. I cannot approve of the 
diverſity, that if the teſtator gives away a debt by his will, 
and afterwards calls it in, this muſt be a revocation ; ſecus if 
it be paid in to the reſtator unaſked for; for ſuppoſe the teſta- 
tor called in that debt, fearing it might (a) be loſt, and not 
liking the fecurity ; is there any reaſon that this ſhould de- 
prive the legatee of his legacy? And the cafe of Orme and 
Smith (6) proves that the teſtator's receiving in the debt is no 
revocation or ademption of the legacy. (1) 


As to the matter of the releaſe, that ſurely implies payment 
and ſatisfaction of a debt, being tantamount to the teſtator's 
receiving it, and giving it back again; and in the preſent caſe, 


„ 


CY" 


(1) As to this diſtinction ,between 165. Rider v. Wager. poſt. 2 yol. 
a voluntary and compulſory payment, 328. Ford v. Fleming. poſt 2 vol. 469. 
vide Cre. kat v. Crockat. poſt, 2 vol. A/.ton v. Aſhton. polt. 3 vol. 386. 


it 
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iris the ſame, as if the will had ſaid, if theſe debts be paid or 
diſcharged. 
There has been an objection made, that the plaintiff the 


Lord Themond, being adminiſtrator to his ſiſter Lady Mary, 
craves a double advantage of this debt; for firſt (ſay they) it is 


465 


Earl of 
TH0MondD . 

Earl of 
SyrryoLx. 


given him by the releaſe, and then he takes it over again by 


the will, as repreſenting his ſiſter. 


But it is to be obſerved, that his claim as repreſenting his 
ſiſter, is in (a) auter droit, and as if the ſiſter was alive and 
made her claim; it mult be liable to her debts if ſhe owed any, 
and is the ſame thing, as if any other perſon had been her ex- 
ecutor or adminiſtrator, 


Wich regard to the other point, viz. the plaintiff's demand 
due by bond from the defendant's wife dum ſola, againit the de- 
fendant her huſband, in reſpect that he had received much by 
the conſequences of the marriage : 


It was urged, that though the ſame was not legal aſſets, yet 
there was great reaſon, the defendant ſhould be liable, in equi- 
ty, on account of the benefit ſo received. 


That if an huſband ſhould have a vaſt portion with a wife, 


in goods, ready money, or jewels, or become intitled to a term 
for years in her right, and the wife ſhould dic, owing a debt 
contraſted dum ſola, there was great equity, (though they 
might not be legal afſets,) that the huſband ſhould be charg- 
ed by reaſon thereof, and not go away with his wife's fortune, 
at the ſame time that he was not liable to pay her debts. + 


That here the queſtion in equity was, whether the huſband 
had not with his wife ſo much as would pay this debt ? If he 
had, he ought to pay itz and it might be a common, and would 
be a hard caſe, if there were a feme ſole trader, who had a 
ſhop ſull of valuable goods, and ſhe ſhould marry, and die in- 


of goods, or other perſonal eſtate, in conſideration of which the huſband mak: 


buſband not liabie. 


(e] Vide 1Vern. 
234. Jaſon v. 
— & poſt. 

pping v. 
Copping, a vol. 
295+ 
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Feme ſole owes 
debts by bond, 
and takes huſ. 
band and dies 
leaving no aſſets, 
but at the mar. 
riage had a term 
for years, a 
jointure, a ſhup 


» no ſettlemeat 5 


# la the office of executor, chap. 17. ſet. 1. this is mentioned as an hard 
debted, 


caſe, and proper for equity. 
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Earl of debted, there the huſband ſhould by the marriage be intitleg 
TromonD v. , p 
Earl of to all theſe goods, which yet, not being legal aſſets, would not 
Serrolk. be liable; ſurely under ſuch circumſtances, nothing could he 
more reaſonable, thau that he ſhould be charged with his 


wife's debts. 


It was admitted to be different, where the huſband makes 2 
ſettlement in conſideration of a portion; for in that caſe, he 
being a purchaſer, the portion ſhall not be ailets to pay the 
debts of the wife; /ecus if the huſband makes no ſettlement, 
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That in the principal caſe, the jewels which the defendant 
the Earl of Suffolk had with his wife, together with a rent- 
charge of 1500 /. a year, that he was entitled to in her right, 
ought to be liable to the wife's debt dum ſola, and equity ſhould 
favour any conſtruction for the payment of debts. See the 
caſe of Freeman verſus Goodham, Chancery Caſes 295, where 
Lord Chancellor Nett:ngham, with ſome earneſtnefs, ſaid, l. 
would change the common latu in that point. 
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On the other ſide it was inſiſted, that the defendant the 
Earl of Suffo/k was neither executor nor adminiſtrator of his 
late Counteſs; nor was it pretended, that he had poſſeſſed 
himſelf of any thing that was her legal aſſets; ſo that at law 
he was no ways liable to this bond. 


And in equity, all circumſtances, when conſidered, were 
rather in his favour, as that he had before, or ſoon after the 
marriage, paid ſuch of his lady's debts as were diſcloſed to 
him, and advanced conſideral ſums for her. 


That the two thouſand pound bond in queſtion was not 
diſcovered to him at the time of the marriage, nor until long 
after; which if it had appeared, he might have lived in that 
provident manner, as to have paid this her debt out of her own 


eſtate. 


That it was in the election of the Counteſs dowager of Th 
mond, with regard to this two..thouſand pound bond, to have 
made the defendant the Earl of Si liable, by putting the 
bond in ſuit, and recovering judgment upon it, during the co- 
verture; that ſhe had a long time to make her election, the 


marriage having continued ten years or upwards ; and her 
chuſing 
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chaſing not to put this bond in ſuit, was tantamount to a de- 
claration that ſhe would abide by her original ſecurity, and not 
involve the defendant the Earl therein; and, on the other 
hand, there could be no queſtion, but it was in the power of 
the Counteſs dowager of Thomond to chooſe that ſecurity for 
her debt, it being the ſame which was originally given her. 


That a court of equity would poſſibly relieve, in caſe the 
wife, who was the debtor, had died in ſo ſhort a time, as that 
judgment could not have been obtained againſt the huſband ; 
but there was not the like reaſon that equity ſhould relieve, 
when the teltatrix had time ſuſſicĩient to have made the huſ- 
band liable, and yet, voluntarily, nay, perhaps ind»yfrioufly, 


had omitted it. 


That, by the known rules of law, the huſband was only 
liable during. the coverture, and here not being circumitances 


io vary the law, equity ought not to interpoſe. 


Indeed, if there had been a great perſonal eſtate of the 
wiſe, or if part of that eſtate had ſtill remained in ſpecie, (as 
inthe caſe of a term for years) there might have been ſome 
ground for an application of this nature; but in the preſent 
caſe it was proved, that the defendant the Earl of Smell, ſince 
his marriage, had advanced his manner of living, and that the 
increaſe of his charge had amounted to the fult value of his 


counteis's jointure. 


Lord Chancellor : If the defendant the Lord Sg-hell the huſ- 
band had been executor or adminiſtrator of his wife, or ex- 
ecutor of his own wrong, he had been liable at law as far as 
aſſets ; but in none of theſe capacities doth he appear before 
the Court, Any perſon, that has any of the Counteſs of Suf- 
falt's aſſets, is liable: the creditor the Counteſs of Thomond, 
had a fair opportunity of recovering judgment againſt the 
Earl and Counteſs of Suffolk, and thereby of making the Earl 
of Syfe{k liable; but this ſhe has not done, and (for ought ap- 


pears) has purpoſely omitted. 
The huſband during the coverture is anſwerable for the 


wite's debts; and as perhaps this may be hard when he has 


nothing with her, lo you are to ſet againſt ſuch hardſhip, that 
. 
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Earlof if the huſband has received a perſonal eſtate with his wife, 


THOMOND . 


Earlof and happens not to be ſued during the coverture, he is not 
SurroL®. liable. 


But it is to be conſidered, that the huſband during the 25 
verture is to anſwer for the whole debts of the wiſe though 


he had nothing with her; whereas an executor or admini- 
ſtrator is reſponſible only ſo far as he has aſſets. 


As to the caſe that has been put, where a huſband marries 
a feme ſole trader and the wife dies indebted, that though the 
huſband in ſuch caſe be not at law liable to the debts, yet he 

- ought to be ſo in equity: 
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That is with me a queſtion ; for the huſband runs a hazard 
in being liable to the debts much beyond the perſonal eſtate of 
the wife, and in recompenſe for ſuch hazard he is entitled to 
the whole of the perſonal eſtate though exceeding the debts, 
and diſcharged therefrom, and indeed is entitled to the ſame 
upon the very marriage. 

And with regard to the jointure enjoyed by Lord Sal 
during the coverture, that might have determined the next 
moment after marriage; though how long ſoever it continued, 


it was in the huſband's power during the coverture to ſell and 
diſpoſe of it at his diſcretion. 
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Upon the whole, it would be a great imputation upon the 

court in a caſe thus circumſtanced, to make the defendant the 

[ 470] Farl of Shell liable to the bond of his wife dum ela; where- 
fore as to this, let the bill be diſmiſſed with coſts. + 


+ Agreeable te this reſolution and on the authority thereof, was the caſe of 
Heard & LU verſus Stamford & U determined by Lord Talbet in Lincoln's-Iun- 
Hail, March 8, 1735-6. poſt. 3. vol, 409. and Ca. temp. Talb. 173. S. C. 
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Short verſus Wood. 


RUS T money is directed to be laid out in land and 
ſettled upon a woman for life, remainder to her firſt, 
Ec. fon in tail, remainder to ſuch ſon in fee, and in the mean 
time and until a purchaſe ean be found, the money to be put 
out at intereſt, and the intereſt to go as the profits of the 
land, &. | 
remainder to R. in tail, remainder to C. in fee; if A. and R. bring a bill for the 
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Caſe 133. 
Lord Chanceller 


PAK EA. 


laid out in a 
purchaſe of land 
and to be ſettled 
on A. for life, 


money, they ſhall 


not have it, becauſe of the contingency to C. but if money were directed to be laid out in a par- 
chaſe of land to be ſettled on A. fot life, remainder to B. in tail, remainder to ſaid B. in fee j 4. 


and B. bringing a vill hall have the money decreed them, 


The mother and ſon (there being only one ſon) came to an 
agreement, that this money ſhould be paid, a third to the mo- 
ther, and two thirds to the ſon, and bring a bill againſt the 
truſtees to pay it, who ſubmit to the court being indemnihed. 


Lird Chancellor, on hearing this cauſe by conſent ſaid, that 
Lord Cowper had determined, that if a remainder man had but 
a chance for the eſtate or the money, which could not be 
barred without a recovery, there in regard the tenant in tail 
might die before ſuch recovery ſuffered, or might die in a va- 
cation, when a recovery could not be ſuffered, a court of equity, 
whoſe buſineſs it is to aid the intent of the party ought not, iu 
violation of ſuch intent to decree the payment of the money to 
the tenant in tail, but ought to decree it to be laid out in 2 
purchaſe of land to be ſettled according to the direction of the 
party, in order that the chance which was intended the remain- 
der man, might be preſerved, and when the ſettlement was 
made, the tenant in tail might if he thought fit ſuffer a reco- 
very, Which matter was ſo decreed by Lord Chancellor 
Cooper in the caſe of one Mr. C , and Dr. Shadwell (a), 
and where the chance afterwards actually happened in favour 
of the remainder man by the death of the tenant in tail before 
any recovery ſuffered, 


But that in the principal caſe, where the mother was tenant 
for life, with remainder to the ſon in tail, remainder to the 
lame ſon in fee, ſo that the ſon might by a fine only, bar theſe 


lanitations, and which fine might be levied in vacation time 
23 


1271 1 


{a) bee the cu 
cited poft. 4 

in the cale 
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Horner. 
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as well as term, it would be in vain for equity to decree 3 (ee. 
tlement which the ſame moment that it was made, might be 
cut off. 


Therefore his Lordſhip directed the truſtees to pay the mo- 
ney to the mother and ſon purſuant to the agreement, and to 
be indemniked, but ſaid that if there had been two ſons or any 
perſon in remainder, he would not have decreed the Payment 
of this money. 


It ſeems alſo that if the ſon had been an infant, (a) the 
Court would not have ordered the payment of the money; 


| for during the infancy no fine could have been levied (1), 


— 
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l, 14+ 
Bevide of land 
to the teſtator's 


ſecond ſon for 
fe, he or his 
Heirs paying a 
rent thereout to 
the eldeſt ſon for 
his life, and after 
the death of the 
ſecond ſon and 
his wife, re - 
mainder to the 
firſt, &c. ſon of 
the ſecond ſon. 
The wife of the 
ſecond ſon had 
an eſtate for life 
by implication, 
by the opinion 
of Lord Chan- 
cellor Parker. 


— — 


(1) Vide Benſen v. Benſon, ante 130. 


Willis verſus Lucas. 


OHN Lucas was ſeiſed in fee of ſome houſes in Londsn, 
and of ſome land in gavelkind in Lewiſham in Kent, and 
having three ſons John, James and Samuel, made his will, by 
which he deviſed all his lands in Kent and houſes in London to 
his youngeſt ſon Samuel (the defendant's huſband) for his life, 
he or his heirs paying out of the rents of the premiſſes 100. a 
year to the teſtator's eldeſt fon 7h Lucas for his life, and alſo 
10 J. a year to the teſtator's ſecond ſon James for his life, and 
alſo 10/. a year to the teſtator's daughter Mary (now the wife 
of David White) for her life, alſo paying his legacies ; and that 
after the death of the ſaid Samuel Lucas and the defendant 
Mary his wife, then the ſon or ſons of the ſaid Samuel ſhould 
have all the ſaid premiſſes equally between them, they or 
their brothers paying the legacies as aboveſaid ; and if no ſuch 
ſons, then the daughter or daughters of Samuel to have the 
ſaid premiſſes equally amongſt them, paying, &c. 


The teſtator died, alſo James Lucas died leaving iſſue, then 
John Lucas the eldeſt ſon died, leaving iſſue a daughter, after 
which Samuel Lucas died, leaving the defendant Mary his 
widow and. three infant children, whereupon the daughter of 
the ſaid John Lucas brought an ejectment for the recovery of 
the premiſſes againſt the defendant the widow of Samuel, who 
giving in evidence an old ſubſiſting term of the premiſſes, the 
ſaid daughter the heir of the teſtator's eldeſt ſon John Lucas, 

| | preferred 
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preferred this bill in equity for an account of the rent of the 
remilſes againſt the defendant the widow of Samuel, and to 
ſet aſide the old term which had been made uſe of againſt tlie 


plaintiſf at law. 


The only queſtion was, whether the defendant Aſary Lucas 
the widow of Sumuel had an eſtate ſor life by implication, the 
premiſſes in queſtion being deviſed to Samuel for his life, and 
after the death of him and Mary his wi, then to the ſons of 
Samuel ; or whether during the life of the wife of Samuel, the 
premiſſes ſhould deſcend to the plaintiff the heir at law of the 
teſtator, as an eſtate undiſpoſed of by the will, during the lite 
of Sanuel's wife. 0 


It was urged for the plaintiff, that it-had been ſettled by 
many authorities in the books viz. the 13 H. 7. 17. Fonts 
(I..) 98. 2 Lev. 207. 1 Vent. 203. Vuugb. Rep. 259, 
(Gardner verſus Sheld;n) that nothing leſs than a (a) neceſſary 
implication could intitle the wife to an eſtate for life, and the 
known diverſity was, where I devifed land to my heir after the 
death. of my wife, this is a deviſe by implication to her for life; 
but if I deviſe lands to my /ecorrd or third for, after the death 
of my wife, this is no devife by implication to her, but the 
nds during her life ſhall deſcend to the eldeſt fon as heir. 


And therefore in this caſe, the deviſe being to Samuel the 
teſtator's youngeſt ſon for life, and after the death of him and 
lis wife, to Samuel's ſon or ſons, and Samucl being dead leaving 
ſons, theſe were excluded until after the death of the wife, and 
ſue could not take, there being no neceflary implication that 
the ſhould 3 ſo that in the mean time the premiſſes muſt de- 
ſcend to the plaintifF (the teſtator's heir at law) as an eſtate un- 
titpoſed of, 


It was moreover inſiſted by Serjeant ire, that the pay- 
ments of the ſeveral annuities of 10 J. out of theſe premiſſes 
were out of the caſe, for whether the wife of Samuel, or the 
lieir at law of the teſtator, was to have the premiſſcs, theſe ſe- 
. veral annuities were not to be paid during the wife's life after 
the death of Sammel, it being ſaid in the will, that Sammel or his 
heir; were to pay theſe annuities, and not that zhe awife ſhould 
My them, 


Yor. I. D Te 


. 473 


Wir tis va 
Lucas 


(a) Ante 49. 
Philips verſus 
Philips. 


( 474 3 


474 De Term. S. Trin. 1718. 


Writers v. To all which it was anſwered, and Lord Chancellor ſo held, 
Lucas. that the defendant Samuels widow was intitled to the pre- 
miſſes during her life by implication. , 


He obſerved it had been admitted, that if the deviſe were 
to the heir after the death of the wife, in ſuch caſe ſhe would 
take by implication; and that in this caſe it appeared to he 
equally the intention of the teſtator, that His heir at law 
ſhould not have the premiſſes, and that they ſhould not de. 
ſcend to him; for that the will appointing the heir ſhould 
have a rent of 10/. a year out of the land for his life, plainly 
implied he ſhould not have the land itſelf. 


That theſe rents were not to fink upon the death of Same, 
and during the life of the wife, they being expreſsly given 
to the ſeveral. annuitants (which were three in number) for their 
lives, and were plainly intended as a certain proviſion for all 
theſe annuitants in all events during their lives; ſo that it 
was, as if theſe ſeveral annuities were in the firſt place given 
by the will to the ſeveral annuitants, and the lands aſterwards 
given ſubje to theſe annuities ; from whence it ſeemed to 

[ 475 ] have been the teſtator's intent, that whoever took the land 
ſhould pay the annuities, and that Samuel's wife ſhould be 
liable to the annuitants, which appeared in the cauſe (and 
without contradiction) to have been all along paid by her 
fince her huſband's death. 


. « £ a * 1 * £ 
* 7 > b * - ” 

—— A1 „ 

” 


— 


In the next place it was argued, that if this point were 
againſt the widow, yet ſtill as to the gavelkind lands, (ſor 
4 » the (a) lands being in Kent, muſt be intended to be gavel- 
kind, unleſs they appear to have been diſgavelled) Sum, 

wife muſt have them all for her life, and not a third only. 


n 


oy r 
— — nth. > 
— —_ 1 4 


— 


Ls. "”%% 


(8) Pareeners by That in gavelkind all the ſons were as daughters or ( 
2 coparceners, and if a man had three (c) daughters, and were 
(e) 2 Vern. 723. to deviſe his lands to his third daughter after the death of lis 
wife, ſhe would have an eſtate for life in the whole by impli- 
cation; for al! the daughters make but one heir, and what- 
ever deſcended mult deſcend to all of them, for ſince the lands 


could not deſcend to all of them during the wife's life, they 


Wl 
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could not deſcend to ay of them, but the wife ſhould have 
the whole by implication, 


— That 


» 
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That to this effect was the caſe in B. R. (a) Reading verſus 
Royſfon in Lord C. J. Hels time, where a man had two 
daughters, and ſeiſed of lands in fee, deviſed them to one of 
his daughters in fee; upon which the queſtion was, whether 
the deviſee took the whole by deviſe, or a moiety by deſcent ; 
and adjudged on great conſideration, that ſhe took the whole 
by deviſe; for that one coparcener only could not poſſibly 
take by deſcent, the one daughter not being heir, and what- 
ever deſcended muſt deſcend to both daughters, for it could not 


deſcend to one daughter only. 


Soin the preſent caſe, theſe gavelkind lands would not upon 
the death of Samuel deſcend to the ſons of all the three brothers, 
in regard the ſons of Samuel were not to take until after the death 
of dammel and his wife, and if they would not deſcend to all, they 
could not deſcend to any, conſequently the defendant the wife 
of Samuel ſhould take the whole gavelkind lands during her life, 


Lend Chancellor ſaid nothing as to this, but ſtrongly inclined 
for the defendant the widow of Samuel, that ſhe took an 
eltate for life by implication upon the firſt point. However, 


It being matter of law, and an ill-penned will, the Court 
ordered a caſe ſhould be made of it, and that it ſhould be 
referred to the judges of B. R. 


Anonymous, 


F one be ſucd in an inferior court for a matter out of the 

juriſdiction, the defendant may either have a prohibition, 
from one of the common law courts of W/:fminfler Hall, or 
in regard this may happen in a vacation when only the chan- 
cery is open, he may move that court for a prohibition; but 
then it muſt appear by oath made, that the fact did ariſe out 
0! the juriſdiction, and that the defendant tendered a foreign 
plea, which was refuſed. And if a prohibition has been 
'ranted out of chancery improvide, and without theſe circum- 
kances attending it, the court will grant a /uper/edeas thereto, 


But in caſe it ſhall appear on the face of the declaration, 
that the matter is out of the juriſdiction of the court, then a 
prokibinon will be granted without oath of having tendered the 

D d 2 
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Caſe 135. 


If in an inferior 
court 1 am ſued 
for a matter out 
of the juriſdicti- 
on, in vacation 
tim-, a prohibie 
tion lies in chane 
cery on affidavit 
that the matter 
is out of the jus 
riſdiction; but 
no affidavit is 
neceſſary where, 
on the face of 
the declaration, 
the matter ap- 
pears to be out of 
the jutiſdiction. 


ET] 
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Axoxrwovs. the foreign plea, and in theſe caſes equity imitates the „ 


(a) Vid. Salk, common law. 


549 & poſt. 
da verſus Clagget 657. b 


And in a late caſe which was moved the laſt ſeal after 77 
term, where the court had granted a prohibition to an aticy 
brought in the courts at London, upon an affidavit that th: 

By imparting matter aroſe out of the juriſdiftion, it appearing at anothe; 
org does day that the defendant had imparled generally (which 


admit the juriſ- 


3 arc admitted the juriſdiftion), and ſo could not afterwards be 4. 


plead a foreign lowed to plead a foreign plea, the court * a ſuperſcles. 
_ to the writ of ns 


DE 


Term. S. Michaelis, 1718. 


ä—ͤ— — —— — -- — 


„ 


Bacon ver/us Clerk. 


NE ſeiſed in fee of ſome lands in poſſeſſion, and of 
0 other lands in reverſion after the death of A. and having 
i ſoa and daughter, deviſes the lands which he had in poſ- 
ſeſſion, to his wife for life, and from and after the death of 
is wife and alſo after the death of the leſſee for life of the 
«ther lands, he deviſes theſe reſpective premiſſes to his ſon and 
his heirs upon condition, “ that the ſon ſhould within a year 
« after the death of a third perſon, one Elia. Herne, (after 
« whoſe life it was ſaid, but not proved, that the teſtator had 
* other lands in reverſion) pay 10904. to the ſaid teſtator's 
* daughter, with a proviſo that upon non-payment the daugh- 
ter might enter upon the premiſſes.“ 
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Caſe 136. 


At the Rois. 
Preced. in Chan. 
$00, 

2 Eq. Ca. Ab, 
205. pl. 1. 641» 
pl. 9+ 

One geviſes 
lands to his wife 
for life, and af- 
ter her denn to 
his ſon in fee, 
upon condition 
to pay da h- 
ter 1000 |, wiel 
in a vear after 
the death of J. S. 
with a prev 
that it the m 
ney be „t d, 
the dau.hicr 


may enter and receive the profits till payment; J. S. dies living the wife, the daughter ſhals have 
the 1000 l. during the liſe of the mother, and in default of payment equity will decree a {alc ot the 


iererfion, 


Elizabeth Herne dies, and a year after her death the daughter 
marrying brings a bill for a ſale of this reverſion, in order 
o raiſe the 1000 J. portion and intereſt from the end of the 
rear after Elizabeth Hernt's death. 


It was objected for the defendant, that a ſale of a reverſion 
was hard in any caſe, and the heir favoured in law; and if 
the reverſion ſhould be ſold to pay this portion and intereſt, 
i would deſtroy the proviſion for the ſon, who as heir was 


mote to be favoured than a daughter, 


That though it was admitted a deviſe of lands to an heir 
en condition ta pay did raiſe a truſt in equity (the condition 
being void at law, in regard none but the heir could take 
«vantage thereof), and it being a truſt, equity would direct 
a ſale or mortgage to raiſe the money, yet in this cal” {1-2 
vill had preſcribed and chalked out a remedy for the dau; 
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ter's recovery of her portion, viz, by an entry upon the flats, 
and that ſhewed the daughter was not to have the portion, 
until the eſtate was become capable of being entered upon, 
namely, when the eſtate in reverſion was fallen into poſleſſion 
and the teſtator having preſcribed this remedy, the daughter 
ought nat to take any other; beſides, it was unreaſonable 
that the ſon ſhould pay any thing, until he had received ſome 

advantage by the will, | 


But on the other fide it was anſwered, and decreed by the 
Court, that a reverſion was an eſtate, and a beneficial one 
too, and might as well as any other eſtate, be deviſed upon 
condition, 

That if the mother or tenant for life were dead, and Flag. 
beth Herne were living, it would be granted the daughter 
could not recover the 1000/7. legacy, though the ſon were 
by the death of the mother, or of the tenant for life, come 
into poſſeſſion : and if ſo, to tie the daughter down to ſtay 
till Elizabeth Herne was dead, though the ſon were inta 
poſſeſſion, and on the other hand not to let the daughter have 
it on the death of Elizabeth Herne would be very unequal. 


That by the expreſs words of the will the legacy was to be 
paid to the daughter within a year after the death of Elizabeth 


Herne, and as it was a portion, and a daughter's portion 


given her by her own father, it was to be favoured. 


That ſuppoſing it to be a hardſhip for the ſon to pay it be- 
fore ſuch time as the eſtate given him by the will was come 
into poſſeſſion, it might alſo be a hardſhip on the other hand, 
for the daughter to ſtay until after the death of the mother, 
who might live as long as her ſelf, and then it would not 
anſwer the end of the gift, which was to prefer her in mar- 
riage. 


But that in truth this was not any hardſhip ; for the legacy 
would carry intereſt from a year after the death of Elizabeth 
Herne, which intereft when computed by a maſter, would 
be made principal and carry (a) intereſt, and ſo it would be 
no more a hardſhip upon the ſon to ſell the reverſion now, 
than after the death of the mother, when the running on of 
intereſt would have increaſed the burthen. And by the ſame 


reaſon the daughter muſt ſtay till both the lives were dropt; 
2 that 
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chat if the hardſhip muſt be on one ſide or other, the ex- 
preſs direction of the teſtator ought to take place and be 


* 


purſued. 


For which reaſons the Mafter of the Rolls decreed the portion 
to be raiſed by ſale, unleſs the ſon ſhould pray it might be 


done by mortgage. 
This decree was appealed from to Lord Chancellor Parker 
who aſfirmed the ſame. 


Shales ver/us Sir John Barrington, & e contra. 


IR Charles Barrington had ſettled an eſtate upon himſelf 
8 in tail, remainder to his ſecond couſin the deſendant 
(who was preſumptive heir to the honour in caſe of failure 
of iſſue male of Sir Charles) for life, remainder to the firſt, 
Cc. ſon of the defendant in tail male, remainder over, with 
power of revocation reſerved to Sir Charles, who ſometime 
afterwards revoked the old uſes, and limited new ones upon 
his younger ſiſter Mrs. Shale for life, remainder to her firſt 
and every other ſon in tail male, they taking the name of 


Barrington, &C, 


Then Sir Charles died, and the honour defcended to the 
defendant, upon which Mrs. Shale's infant ſons brought 
their bill againſt Sir 7% Barrington to eſtabliſh the deed of 
revocation, and limitation of new uſes. And the defendant 
Sir Jahn brought his bill to ſet this latter deed aſide, and to 
recover ſome legacies given him and his children by the will 


of Sir (Zarles, 


Afterwards the defendant Sir Jhn dying, his two infant 
ſons revived the ſuit, and entered into very long and 
expenſive examinations; but the deed of revocation and new 
ſettlement was fully proved, and the proof againſt it no 
ways poiitive, but circumſtantial only, as to ſeveral expreſſions 
of Sir Charles declaring that he intended his eſtate ſhould 
go with his honour, and that it would be a very ill thing in 


him to do otherwiſe, Se. 
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Caſe 137. 


Lord Chancellor 
PAxXER. 
2 Eq. Ca. Ab, 


237. pl. 8. 
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SHALES . Lord Chancellor + Words can have no weight againſt a deed 
} N. 1 * 
ue 8 ſo ſolemnly executed as this. Therefore the deed of rey 
gence againt a tion and limitation of new uſes mult ſtand. 
deed ſyemnly 
executed. 


AP 14 
Wa 


bs law. or But it being inſiſted, that the defendant ought to pay coll. 


heir mile to the upon his croſs bill, ſo far as it controverted the deed ; 
honour of the 


family, if probable cauſe to contend for the family eſtate, ſhall not pay coſts, 


His Lordſhip denied coſts; for that though the defendant 
was not heir at law, yet he was very like one, being heir to 
the honour of the family; he found by deed an eſtate veſted 
in him in remainder, and not being privy to the deed of reyo. 
cation, it was lawful, nay reaſonable for him to make this en- 
quiry. Betides, but a ſmall part of the ſuit was carried on by 
the defendants* father; and the defendants themſelves were 
infants, and had good ground of ſuit for their legacies; and a, 
great eſtate being given from the honour, it was ſufficient for 
the plaintiif Shale to go away with ſuch eſtate, without having 
coſts into the bargain. (1) 


a — 3 * = * gd 


(1) Vide Velò v. Clauerden, 2 Atk. Leman v. Aiie, Amb. 163. 
424. Bern v. Eyre, 3 Atk. 387. 


Caſe 138. Harris verfus Lec, 
At the Rolls. S8. had given his wife the foul diſtemper twice, upon 
8 in Chan ' which the wiſe leaving her huſband and coming to town 
2 Eq. On. Ab. to be cured, borrowed 300. of the plaintiff to pay doctors and 
ens ſurgeons and for neceſſaries, * afterwards J. S. deviſed ſome 


the fon! dittem- 1angs for the payment of all his debts, and died. 
per, A. lends . ; 


the wif: 30 l. ty pay the doctor for her cure; Baron deviſes lands for the payment of his debts ; 
this zol. is a debt ef the huſband, and A. is acreditor in the doctor's place. 


11 The plaintiff brought his bill againſt the truſtees who were 
impoweed by the will to ſell the land for the payment of 
| debts in order to be paid this money, as a debt within the 

truſt. 


OhHectead. A wile cannot by law horrow money, nor con- 
tract a debt by borrowing money, even though ſuch money 
be afterwards applied for neceſſaries; becauſe it was in her 

| pe ve 
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power to waſte the money; (a) and if the la be ſo, it would 
be hard to have a different rule of property in equity. 


Sd fer Cur? : Admitting the wife cannot at law borrow 
money, though for neceſſaries, ſo as to bind the huſband, yet 
this money being applied to the uſe of the wife for her cure 
and for neceſſaries, the plaintiff that lent this money, muſt in 
equity ſtand in the place (5) of the perſons who found and 
nrovided ſuch neceſſaries for the wife. And therefore, as ſuch 
perſons would be creditors of the huſband, ſo the plaintiff ſhall 
ſtand in their place and be a creditor alſo, and let the truſtees 
pay him his money and likewiſe his colts, 


Chaplin ver Horner & ux'. 


IMES Cbaplin the plaintiff's father, on his marriage 
7 vith the plaintiff's mother, (now the wife of defendant 
Horner) in conſideration of 3000/7. portion made a ſettlement 
of land to the uſe of himſelf for life, & remainder to the wife 
for life, remainder te the ſons of the marriage in tail-male, 
remainder to the daughters of the marriage in tail general, 
remainder to his own right heirs : alſo the plaintiff's father 
covenanted to lay out 2000/. (then in the hands of truſtees) 
in the purchaſe of lands to be ſettled on himſelf and his 
heirs, 
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(#) 1 Salk. 387. 


(5) VideMariow 
verſus Pitfelsd, 
Poll. 55%. 


Caſe 139. 


At the Rolls. 


Where money is 
covenanted 0 
be laid out in s 
purchaſe of laad 
and to be ſettled 
on A. in tee, the 
heir and not the 
executor of A. 
ſhall have ir. 
But it A. bim. 
ſelf has received 
anv of this 
money, this is s 
good poy went, 
and ihall not be 


repaid by A,"s executor to his heir. Alſo if A. in this caſe dies, A.'s heir ſhall recover the te 
mainder of the money not received by A.. So if A.'s heir is an infant, and the reminder of che 


money is decreed to be brought into court, it ſhall he looked on as land. 


The marriage took effect, and there was ifſue thereof only 
the plaintiff a daughter. 


Not long after the plaintiff's father died inteſtate, but before 
lis death he had received 1350/. part of this 2000/. which on 
the marriage was ſecured on a mortgage from one Mrs, Avery 
the wife's mother, and having received this 13504. laid it out 
in the purchaſe of an office for his life. 


After his death, his widow the plaintiff's mother took out 
adminiſtration to him, and the plaintiff Elizabeth Chaplin, as 
the only iſſue and heir of her father, brought this bill to have 
the covenant in the marriage ſettlement performed in ſpecie, 
and likewiſe claiming two thirds cf her father's perſonal eſtate 
under the ftxtute of diſtribution. 


£ ; 2 Mr. 
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(a) Vide the 
eaſe of Seely v. 


Jago, ante 389. 
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Mr. Vernon for the defendant inſiſted, that the 13501. be. 
ing paid to the plaintiff's father, who would have had an abſo- 
lute power over the land if purchaſed and ſettled, this payment 
was 2 good payment, and ought not to be refunded by his ad. 
miniſtrator, in order to be inveſted in land for the benefit of 
the plaintiff the heir; which was agreed by the Mafter of 
the Rolli. | ; 


He next inſiſted, that the remaining 650/. ought not to 
be laid out in lands, but to be looked upon as perſonal eſtate, 
and the defendant the widow to be intitled to a third thereof, 


the old rule of the court being (a) that if money were agreed 


to be laid out in a purchaſe of lands to be conveyed to A. in 
fee; if A had brought a bill for the performance of this truſt, 
equity would have decreed the money itſelf to A. nay that 
formerly the court went further, viz. where money was to 
be laid out in land and ſettled on A. in tail, remainder over, 
and A. brought a bill for the performancesof this truſt, the 
court has in ſuch caſe decreed the money to + A. becauſe if 
the land were bought and ſettled on A. in tail, he might ſuſ- 
fer a recovery and bar the intail, and turn the land into mo- 


ney again; ſo that in the ordering of ſuch purchaſe and ſet- 


tlement, the court would be doing a vain thing; and that this 
was the practice till Lord Cosuper's time, when in the caſe of 
Colꝛual and Shadwell the court decreed the truſt money to be 
laid out in a purchaſe of land and ſettled on A. in tail, re- 
mainder to B. in tail, to the intent that the iſſue in tail 
and the remainder man might have the benefit of the chance 
intended them by the perſon creating the truſt, in caſe the 
tenant in tail ſhould die before ſuffering a recovery or levying 


a fine. 


4 


ſon ? 


— 


+ In che caſe ß verſus Marſh in Eaſter term, 1723, at the 
Rolls, where money was articled to be laid out in land, and ſettled on the firit 
and other ſon in tail, and the Court, in order to preſerve the chance to the ſe- 
cond ſon, would not decree the money to the eldeſt ſon, but ordered the ſame 
to be inveſted in a purchaſe purſuant to the articles; the eldeſt ſon got one to 
lend him a purchaſe, and to ſettle it with an intention forthwith to fuffer a re- 
eovery, and to re-convey the eſtate back to the ſeller ; and though all this ap- 
peared by the Maſter's report, yet bis Honour (after ſome heſitation) allowed 
it. Quære, whether the money might not better have been paid to the eldeſt 


But 
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But that here the plaintiff's father being to be tenant in fee 
of the land when purchaſed, and having an abſolute power 
over it as well by will as otherwiſe, and this 650/. being as 
yet actually but money, it ſhould (as he urged) be looked upon 


only as perſonal eſtate. 

But the Maſter of the Rolls contra ;, that this 650 J. ought to 
be taken as land, and go to the plaintiff (a) as heir; the 
diſpute in this caſe being not betwixt the party himſelf, the 
father, and the party who was to pay the money, but betwixt 
the heir and executor, who became intitled to this money ſub- 
ject to the covenant ; and it was the rather to be deemed a 
real eſlate, becauſe this was part of the marriage agree:».cnt, 
and the covenant was made in conſideration of a marriage and 


a marriage portion. 
Wherefore the Court decreed that the 650 J. ſhould be 
brought before a Maſter for the benefit of the plaintiff (being 


an infant), but would not decree it to be laid out in land, be- 


cauſe if the plaintiff ſhould die before ſuch diſpoſition it would 
go to her heir of courſe. (r) 
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(a)Vide the caſe 
of Scudamore 
v. Scudamore. 
Preced. in Chan. 
544. the Ike 
determination 


(1) Vide Edwards v. Counteſs of HWarawick, polt. 2 vol. 171. 


Sir Robert Burdet vert Hopegood. 


2 RT Burdet, eſq. in the life-time of Sir Rebert Bur- 
det the plaintiff's grandfather, being ſeiſed in fee of the 


manor and priory of Medney in the county of Norfolk, by his 


will dated 17th Dec. 1711. deviſed the premiſſes, in caſe he 
ſhauld leave no fon at the time of his death, to his couſin Francis 
Hipegoed and his heirs, and as a reward for the trouble which 
the teſtator had given him, and for the many obligations he 
had to him, gave him all his perſonal eſtate, and made him 
ſole executor, and died, leaving his wife “ privement enfient 
which child afterwards proved to be a {on the now plaintiff, 


And one of the queſtions was, whether Fpegccd the de- 
viſee was intitled to theſe lands, in regard (as was objected) 
the teſtator died without leaving a fon at the time of his 


death ? 
| Hereupon 


Caſe 140. 


Lord Chancellor 
PARKER. 


One deviſes, in 
caſe he leaves no 
ſon at the time 
of his death, to 
FJ. S. The teſta- 
tor dies leaving 
his wife prive- 
ment enſient 
with a fon ; this 
poſthumous fon 
is a ſon living 
at the reſtator's 
death, and F S. 
not intitled. 
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4 2 Hereupon Lord Chancellor Parker referred it to the judges of 

" the King's Bench, who were unanimouſly of opinion, that 

the plaintiff Sir Robert though not born, had yet an exiſtence 

in the eye of the law, as in ventre ſa were, which in many 

reſpects was regarded; as if a woman takes poiſon to kill 

her child then in her womb, and the child is born alive, and 

afterwards dies of that poiſon, the woman 1s guilty of mur. 

{a) Vide Beale der(a); alſo a child in dee /a mere may be voucked, and 

verſus Beale may be a deviſee, and it would be hard to diſinherit ſuch 

FTP an only child, nor could it be imagined the teſlator ever in. 
tended ſo to do. | 


The certificate of the judges was as follows ; 


« We are of opinion, that the deviſe of the ſaid manor 
and priory of Modney, &c. to Francis Hapegoad and his heirs, 
« was not an abſolute deviſe, but ſubject to the contingency 
« of the teſtator's leaving no fon at the time of his death, 
So that ſuch contingency not happening, the deviſe to the 
„ faid Francis Hapegocd and his heirs cannot take place; 
« the teftator, as we humbly conceive, having expreſſed no 
intention in the will of diſinheriting his only ſon, the con- 
® ſequence of which is, that Mr, Hopegoed is not intitled to 
« the premiſſes.“ 


— . 


_ 
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1 


Jahn Pratt, Rob. Eyre, 
Jitt. Pois, Jahn Forteſcue Aland, 
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With which his Lordſhip agreed, and accordingly on the 
3th of Over 1721. decreed the defendant Hopegred to 
deliver up poſſeſſion of the premiſſes, and account for the rents 
and profits which he had received (1). 


2 


— — 


— 


24 


5... 


_—_ 


(1) Vide Beale v. Bra/e, ante 245. word, Amb. 708. Ceofer v. Forbes, 3 
Northey v. Strange, ante 342. Millar v. Bro. Cha. Rep. 63. Clarke v. Boks, 
Tarn, 1 Vez. 83. Benet v. Hontys 2 Bro. Cha. Rep. 320. 
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Pierpoint verſus Lord Cheney. 


PON the marriage of the Earl of King/tor eldeſt ſon 
U to the Marquiſs of Derchefter with Rachel Bainton the 
niece of Mr. Hall, the ſaid Rachel had 2000 J. a year in land, 
and 20000/, in money, and the Earl of King /ton being an 
infant, the ſettlement was made by a (a) private act of par- 
liament, whereby (i al] the manor of Dale, &c. in the 
county of Lincoln, being together with the caſual profits 
about 1000 J. per annum, was ſettled upon the Marquiſs of 
Dorcheſter for life, remainder to his eldeſt ſon the Lord King- 
fon for Nre, remainder to truſtees for 1000 years, in truſt 
that if it ſhould happen there ſhould be only one daugh- 
ter by the marriage, ſuch daughter ſhould have 200001. for 
her portion at her age of twenty-one or marriage, and in 
the mean time 300o/. per annum for her maintenance until 
the age of twelve years, and afterwards 4ool. per anmum 
until the portion ſhould become due; the maintenance, as 
well as the portion, to be raiſed by the truſtees either by the 
rents, iſſues and profits, or by /ale + or ® mortgage; the mainte- 
| nance to be paid quarterly, and the firſt of the ſaid payments 
to be made at ſuch of the four uſual feafts as ſhould next happen 
after the deceaſe of Lord Kingſton the huſband, 
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Caſe 141. 


Lord Chancellor 
PaK. 


Preced. in Chan. 
oz. 
Gilb. Chan. 


274. 
2 Es- Ca. Ab. 
642. pl. 10. 
Settlement 
wherein the 
manor uf Dale 
is ſettled to the 
uſe of grandfa- 
ther for life, re- 
mainder to his 
ſon the huſband 
for lite, remain - 
der to truſteesfor 
odo years for 
railing 26000 [, 
for a daughter, 
if but one, pay - 
able at twenty - 
one or marriage, 
and in the mean 
time 3001. per 
annum for her 
maintenance, 
and to be raiſed 
by truſtees either 
by rents and pro- 
fit e, or by ſale or 


mortgage, and tg. 


be paid quarter- 


ly ; the firſt payment to be made at ſuch of the uſual feaſts, as Nall next happen after the father's 
death. Father dies leaving one daughter, ane the grandfather living. Bill prayed a mortgage of the 


reverhon for the infant's maintenance, but the court ſtrongly inclined againt it. 


Lord King fen died leaving iſſue by Rachel a ſon (now 
Marquiſs of Dorcheſter) and a daughter named Frances, and 
the Lord King flon, the huſband being dead about five years, this 
bill was brought for the 300/. per annum maintenance money, 
and to have it raiſed by /ale er mortgage, in regard it could 
not be raiſed by the profits, the grandfather the preſent Duke 
of King fon being alive and having an eſtate for life in the 
premiſes. 


— — 2 . 


— — — — —ꝓ—Tçꝙ 


(4) 9 Ans. 


[ *489 ] 
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In the report of this caſe in Precedents in Chancery it is ſtated, as if by the 
words of the act of parliament, this maintenance money was to be raiſed out of 
the rents and profits of the term, aud that the plaintiff was for having that ex- 
tended to a ſale or mortgage by an equitable conſtruction only; whereas this is a 
miſtoke, the words [ſale or mortgage] being expreſsly mentioned in the act. And 
the reader will obſerve that good part of this argoment is founded thereon. 


For 


PrenyForNT 


as Lord 


CRHENEY. 


„ 


(a) 2 Vern. 458. 
and cited ante in 
the caſe of But - 
ler verſus Dune 
combe, 451. 


Mortgage of a 
term decreed to 
taiſe mainte= 
hance money. 
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For the raiſing of the maintenance by ſale or mortgage, 
it was urged that whenever the maintenance or proviſion 
for children came in queſtion, it always received the moſt 
favourable conſtruction that might be: nay ſometimes in 
favour of ſuch proviſion, the court had offered violence even 
to the words; and ſo it was done in the caſe of Gerrard verſus 
Gerrard (a) where a portion being ſecured to a daughter 
upon a truſt of a term for years payable at her age of cigh. 
teen or marriage, which ſhould firſt happen after the death 
of the father and mother, in that caſe the portion was de- 
creed to be raiſed for the daughter at her age of eighteen, 


though in the life-time of her mother. 


And as this had been done in the caſe of a portion, ſo a 


fortiort it ought to be done for maintenance, which was more 


neceſſary than a marriage portion, in that a child could not 
ſubſiſt without maintenance or bread, but might live without 
marriage. 


That the hardſhip of raiſing a maintenance by the ſale of 
a reverſion was not now to be objected, in regard the ewners 
of the eſtate, who could put what hardſhips, conditions or 
terms they pleaſed upon it, had ordered the maintenance to 
commence and be paid at the firſt quarterly feaſt after the 
father's death, and to be raiſed by profits, ſale or mortgage; 
which mult be underſtood by profits if the tenants for life were 
both dead, or elſe by mortgage or ſale, if either of the tenants 


for life were living; and where theſe methods were by the 
expreſs words of a ſcttlement preſcribed, it was blotting them 
out, it was making a new ſettlement to object to ſuch method 
of raiſing the maintenance; for if theſe words were not to 
take place, it would be in vain to make ſettlements ; and Sir 
Thomas Powis quoted the caſe of Lord Herbert decreed by the 
late Maſter of the Rolli, wherein the late Lord Herbert gare 
his real eſtate to his nephew, ſubject to a term for years, 
which was declared to be upon truſt by ſale or mortgage, or 


with the profits, to raiſe 3ooo/, a-piece for his two filters, 
and 100/. per annum maintenance money, and the eſtate hap- 
pened to be ſo incumbered with jointures and rent-chargcs, 


that there was not enough to pay the maintenance; upon which 


the Court decreed a mortgage of the term to raiſe it, 


V 
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It was admitted that the raiſing of money upon any re- 
verſion was indeed a diſadvantageous way of doing it: how- 
ever, if it could not be raiſed any other way, it muſt be raiſed 
at a diſadvantage. 


On the other fide it was ſaid, that in any caſe to ſell a re- 
rerſion was prejudicial to an eſtate; but to ſell a reverſionary 
intereſt for maintenance money was never known, nor could 
any precedent be produced for it; eſpecially where it was a 
matter intirely in the diſcretion of the court, and where the 
child had a mother ſo able to maintain it, a mother who in 
this caſe had 3000 J. per annum jointure, 


That it would be a caſe of infinite hardſhip to the eſtate ; 
for at this rate there muſt be an annual if not a quarterly mort- 
gage, the maintenance being to be paid quarterly, and in 2 
caſe too where the intereſt could\not be raiſed but muſt be 
made principal, and this intereſt muſt carry intereſt, and all 
theſe mortgages be liable to forecloſures; that it would occa- 
ſon a plain hardſhip even to the daughter herſelf ; for the ſame 
fund which was to raiſe her maintenance was alſo to raiſe her 
portion of 20000. when ſhe ſhould come to age or be mar- 
ried; and if the intereſt were to break into it by the frequent 
charges of annual mortgages and loading the eſtate with in- 
tereſt upon intereſt, it would then (not being 1000/7. per 
gunum) prove deficient for the railing the portion where- 
with the daughter was to be married and preferred in the 


world, 


Alſo, conſidering the circumſtances of this caſe, it ſhould 
be intended that this maintenance money was to be raiſed 
when the term commenced, or upon the death of the father, 
by which the term came into poſſeſſion, ſo as to yield rents 
and profits, which was one of the methods whereby the main- 
tenance was to be raiſed. 


That at leaſt there could be no colour to aſk for the whole 
300/, per annum, but only for ſo much as it might be reaſon- 
able actually to lay out in her maintenance, regard being had 
to her tender years. : 


To which it was replied, that the other fide were arguing 
aint the expreſs direclions of the act of parliagient, for 


the 
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the plain words of it told both how and when the maipte. 
nance was to be raiſed ; how? by rents and profits, fate or 
mortgage; when? why the firſt quarter day after the death 
of the father. 


That the act of parliament ſaying the maintenance ſhould 
be raiſed by profits, /ale or mortgage, if it could not be raiſed 
by profits, (becauſe but a reverſion) it muſt neceſſarily be 
raiſed by ſale or mortgage that the act expreſsly ſaid fo, the 
parties intereſted in the eſtate, and who had a power over it 
had ſo ſettled it, and then it could be no hardfhip when con- 
ſented to by all parties; and this was now not a matter dif. 
cretionary, but de jure and of right, ex debito juſlitie, which 
the court cannot refuſe, a matter of truſt being as much x 
(a) right as a legal intereſt, and it would be in vain to make 
ſettlements, if the plain words of them were not to he obſerved, 
and from which, if a deviation were to be once allowed, none 
would know how to give an opinion thereupon ; and as to the 
other ſide's demanding precedents, hey ought to ſhew pre. 
cedents, where a ſettlement or act of parliament ever ſpoke fo 
plain, and yet did not prevail, 


That as to the charge of frequent and annual or quarter 
mortgages, it was near five years ſince the father's death, and 
yet till now, no mortgage had been demanded, and when : 
mortgage was made it might be for ſo much as ſhould be ſuf- 
ficient to maintain the child for three or four years, and in 
the mean time part of the money raiſed might be put out. 


And with regard to the argument, that this might hinder 
the raiſing the portion, that might never happen to be duc, 
whereas the maintenance was already due. And to ſay, thit 
what was new due, and for maintenance too, ſhould not be 
raiſed, becauſe it might hinder what might never be due, was 
ſtrange arguing z indeed if the former was not to be paid, the 
latter was not likely to be ever due, for the child mult be ſtarve 
and never live to have her portion, 


Then as to the mother's jointure, though allowed to be 
large, it was however agreed and intended that the mother 
ſhould have it clear; and yet ſhe maintained the ſon, whoſe 
education by reaſon of his great birth mult be very chargeable, 


and this was a load vpon the jointure, in reſpect to which 
the 
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the more liberal maintenance ought to be made to the mother; 
2s it was (a) uſual for the court to allow a parent the greater 
maintenance for the heir, when younger children were left 


unprovided for. 


Lord Chancellor : I ſhall conſider the infant's good, and take 
care that her demand of maintenance ſhall not defeat her other 
demand of her portion, it being one and the ſame ſund that 
i to provide both. It is a hard caſe to mortgage a reverſion, 
heap intereſt upon intereſt, and ſubject the eſtate to a fore- 
cloſure, for it may come to ſuch a ſum as that many perſons 
may be under a neeeſſity of calling in their money. 


Though I admit I muſt take the act as I find it, viz. the 
firſt quarter-day after the death of the father the maintenance 
money is to be raiſed by profits mortgage or ſale; yet this 
court, which is the guardian of the infant, muſt conſider 
the good of the infant, and it may be for her plain benefit 
and a kindneſs to her, that her maintenance ſhould not be 
raiſed, 


Wherefore let the maſter ſee what is the value of the 
eſtate charged with the maintenance and portion, together 
with the incumbrances that are upon it, and this will influ- 
ence my judgment. 


In the mean while I cannot hut oblerve that the method 
propoled by Mr. Vernon for raifing at firſt more money than 
there might be occalion for, to prevent frequent mortgages, 
and to put out the reſidue for which there ſhould not be a 
preſent occaſion, would not anſwer the inconvenience ; for 
the money thus raiſed, and for which the eſtate would be loaded 
with interelt, muſt for ſome time lie dead in the maſter's 
bands, 


And as in the caſe of Corbet and Alaiderell, Lord Caper de- 
cred he would not go beyond the eſtabliſhed precedents in 
caſes of that nature, as taking it that the court had already 
gone too far, fo I for my part ſhall obſerve the ſame rule, not 
having been able to find one ſingle precedent for mortgaging 
(b) a ee for maintenance, and what makes it ſtill leſs 
reaſonable to do ſo in the preſent cafe is; that the noble Duke 

Yor. I. E. the 
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22 Harvey ver- 
ſus Harvey. 
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(5) Vide Rwen- 
hill v. Darcy. 
polt. 2. vol. 180. 
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Caſe 142. 


At the Rolle, 


As legatees are 
to be paid in pro- 
portion, ſo ifan 
executor pays 
one legatee, and 
there is not 
enough to pay 
all, the legatee 
who is paid ſhall 
refund in pro- 
portion ; ſo if 
one legatee re- 


covers his legacy 


in equity, and 
there is not 
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the grandfather has offered in court to maintain both the 
Marquis the ſon and the Lady Frances the daughter. 


Anonymus. 


N this caſe (int. a”) it was ſaid by Sir J Jelyll, Maſter 
of the Rolls, that as all legatees are on a deficiency of af. 
ſets to be paid in proportion, ſo if the executor pays one of 
the legatees, yet the reſt ſhall make him refund in proportion; 
nay, if one of the legatees gets a decree for his legacy, and is 
paid, and afterwards a deficiency happens, the legatee who 
recovered ſhall refund notwithſtanding, in imitation of the 
ſpiritual court where a legatee recovering his legacy is made 
to give ſecurity to refund in proportion, if, &c. (a) 


{enough to pay the reſt, he ſhall refund ; ſecus if the defect of aſſets ariſes by the waſting of the ex- 
ecutor. () Vide x Vern. 26 & 93. 


But if the executor had at firſt enough to pay all the lega- 
cies, and afterwards by his waſting the aſſets occaſions a de- 
ficiency, in ſuch caſe the legatee who has recovered his legacy, 
ſhall not be compelled (1) to refund, but ſhall retain the ad- 
vantage of his legal diligence, which the other legatees ne- 
glected by not bringing their ſuit in time; before the waſting 
by the executor ; whereas if the other legatees had commenced 
their ſuit before ſuch waſte committed, they might have met 


— 


(1) So, in Valet v. Hall, before 
Sir Llo;d Kenzon, Maſter of the Rolls, 
fitting for the Lord Chancellor, 23 
Feb. 1788, J. Pearce by will, gave to 
the plaintiff 5o1. to be paid to him at 
his age of 21 years, or day of marriage, 
the ſame to be put out at intereſt in the 
name of his executor, Charles Pearce 
Hall, &c. he then diſpoſed of the reſi- 
due, and appointed C. P. Hall exe. u- 
tor. Hall proved the will, retained the 
50 l. for the plaintiff's legacy, and paid 
over the reſidue to the reſiduary lega- 
tees, and afterwards became bankrupt, 
and obtained his certificate. The plaintiff 
having attained his age of 21 filed this 
bill againſt the executor and the reſi- 
cuary legatees for payment of the le- 


* 
— 


gacy. His Honour ſaid the refiduary 
legatees could not be liable; that the 
diſtinction was between the caſes, 
where there was originally a deficiency 
of aſſets, and where the executor had 
waſted them ; in the former caſe, a le- 
gaiee, who had been paid more than 
his proportion, muſt refund to the 
others; but here the reſiduary legatees 
had received no more than they were in- 
titled to, and the executor was therefore 
the only perſon to be reſorted to. And 
his Honour being of opinion, that this 
demand, as againſt the executor, was 
barred by his certificate, diſmiſſed the 
bill. Sed vide Orr v. Kaimes. 2 Ver. 
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with the like ſucceſs, et vigilantibus non dormientibus ura AxoXYMus, 


ſubveniunt. 


This caſe I put to Mr. Vernon, who was of the ſame opi- 


nion. 
Turton verſus Benſon. 


R. Tirton barriſter at law treated for his marrying Mr. 
Benſen's daughter, and Mr. Benſon the father propoſing 
to Mr. Turton's mother to give his daughter 3000 J. Mr. 
Turton's mother, though ſhe at ſirſt thought it too little, yet 
afterwards came into the match, and agreed to ſettle part of 
her jointure upon her ſon Turton in poſſeſſion, and in the 
marriage writings under the hand and ſeal of Mr. Benſon it 
was mentioned that his daughter's portion was to be 3000 /. 
but before the marriage it was privately agreed betwixt Mr, 
Turten and Mr, Benſon that Mr. Turton ſhould give a bond to 
Mr, Benſon, to pay back to him 10001. at the end of ſeven 
years without intereſt, of which bond Mr, Turton's mother 


had no notice, 
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At the Rolls, 
2 Vern. 764. 
Gilb. Chan 288. 
3 Eq. Cz. Ab. 
45 pl. 5. 88. 
pl. 2. Pre, Cha. 
522. 10 Mod, 
455- 1 Stra. 240. 
A (on on his 
marriage is to 
have 3ccol, 
portion with his 
wife, and pri- 
vately without 
notice to his 
patents (father 
or mother) that 
treated for the 
marriage, gives 
s bond to the 
wife's father 


to pay back 10co l. of the portion ſeven years afterwards; this bond void in equity, and will not be 


made better by being aſſigned to creditors. 


The marriage took effect, and Mr. Ben/5n owing to Sir 
The:dere Fanſſen 2000 J. aſſigned over Mr. Twrtor's bond to 
Sir Theodore, as an additional ſecurity. Mr. Benſon died; 
Sir Theodore's demands were afterwards paid, and Mrs. Benſen 
the widow and adminiſtratrix of Mr. Ben/en aſſigned Mr. Tur- 
ten's bond in truſt for the benefit of Mr. Ben/or's creditors who 
were many, and (as it was ſaid) more than his aſſets could 
N. 

Mr. Turton brought his bill to be relieved againſt this 
looo J. bond, and Benſon's creditors a croſs bill to have the 
benefit of it ; the cauſe had been greatly debated before the 
Maſler of the Ralls who relieved againſt the bond by granting 
a perpetual injunction thereupon. 


Ee 2 His 
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(a) Vie the caſe 
of Harman ver- 
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2 Vern. 717. 
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His Honour declared that the creditors of Benſen eould not 
be in a better condition than Benſon bimſclf; and as to Sir 
T heodore Fanſſen, it was to be conſidered he had no legal title 
to this bond but only an equitable aſſignment ; and therefore 
having a ſecurity which was not good in equity, he could not 
be in a better condition than Benſon himſelf was; that ſup- 
poſing a man ſhould aſſign over a ſatisficd bond as a ſecurity 
for a juſt debt, the aſhgnee could not ſet up this bond, in 
equity, which being ſatisſied before, could receive no new 


force from the aſſignment. 


That it was incumbent on any one who took an aſſignment 
of a bond to be informed by the obligor concerning the gu. 
tum due upon ſuch bond, which if he neglected to do, it was 
his own fault, and he ſhould not take advantage of his ow 


laches. 


And with reſpect to what had been proved, that Mr, Turtin 
had fince his father in law Benſon's death promiſed to pay 
back part of this bond, or a debt fecured thereby, this was not 
to be regarded; Mr. Turton's offers made and not accepted 
ſignified nothing; that Lord Gwper had often (a) ſaid a man 
ſhould not be bound by an offer made during a treaty which 
afterwards broke off, or upon terms that were not accepted. 


That in caſes of this nature, not only the plaintiff himſelf - 
who gave the bond, but the father or parent treating the match 
would be intitled to relief; as for inſtance, ſuppoſe a parent 
were to ſettle land upon the marriage of his ſon, and the fon 
ſhould privately agree to pay back part of the fortune, the pa- 
rent in that caſe would be relieved againſt ſuch agreement. 


But more particularly in-the principal caſe, there having 
been an underhand agreement made with the plaintiff without 
the privity of his mother, and after the plaintiff's affections 
were ſettled, (which was taking advantage of the paſlions of 
mankind) the after of the Relit decreed the plaintiff ſhould 
be relieved and the bond delivered up. 


From this decree there was an appeal to Lird Chancellr 


Parker, who in ;chaelmas term 1719 affirmed it, ſaying that 
| theſe 
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theſe private agreements (1) obtained from the intended huſ- 
hand without the privity of his parent were highly to be diſ- 


if, That the parties themſelves to this agreement were in 
titled to relief, for ſo were all the precedents; and if they 
ſhould not, there would often be no redreſs at all againſt the 
fraud nor any body to alk it. | 


And 2dly, the parent as a purchaſer of the portion to his 
child, by ſettling lands, or beſtowing a pecuniary advancement 
upon him on his marriage, mult alſo be relieved. 


That it was no argument to ſay Turton was in fault; for 
almitting that were true, what reaſon was there that Benſon 
who was in fault alſo, ſhould be excufed ? And when Benſon 
had been guilty of this fraud to Tr/9ns mother it was not 
r:aſonable that any act done by himſelf ſhould ſhelter him, for 
by this means Benſon by his own act would be too hard for 
the Court, 


As to Benſen's pretended aſſignment of the bond, it was 
upon no conſideration, but if it were, yet in truth it was not 
an aſſignment, but an agreement only that the aſſignee ſhould 
have all the fair and equitable advantage and benefit of the 
bond that the afſignor himſelf (2) was intitled to; and if no- 
thing was due, nothing could be aſſigned over. Not that this 
bond given by Turton was ſo abſolutely void, as that it might 
not upon ſome new conſideration or deliberate act have been 
made good, but no ſuch act appeared. 


And with regard to what Mr. Turton ſaid to Richardſon 
(who it ſeerns was one of Mr. Benſon's creditors, and had 
joined in a bill againſt Mrs. Benſon in order to have the benefit 
of the bond) that he would not ſet aſide his bond, it was in- 
deed generous, but no more than num pactium. 
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(1) So, Peyton v. Bladæuell. 1 Vern. 2 Vez. 375. Neville v. Wilkinſon, 1 
240. Redman v. Redman, 1 Vern. 348. Bro. Cha. Rep. 543. See more on 
Cale v. Lindo, 1 Vern. 475. Lamlee v. this ſubject. Roberts v. Roberts, poſt. 


Hanuman,” 2 Vern. 499. Keat v. Allen, 3. vol 66. 


z Vern. 588. Pitcairne v. Ogbourne, (2) Hill v. Cailla vel, 1 Vez. 123. 
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Caſe 144. 


At the Rolls. 


One deviſes his 


perſonal eſtate to 


bis fon, and if 


his ſon die 
within age and 
without iſſue, 
then the perſo- 
nal eſtate to go 
to the teſtator's 
brother ; the ſon 
ſhall have the 
produce of the 
perſonal eftate, 
and only the 
capital in caſe 
of the infont's 
death, &c. (hall 
go to the bro- 
ther. 


One deviſes land 
to his younger 
ſons at twenty 
four, and in the 
mean time the 
rents and profits 
of the premiſſes 
to his eldeſt ſon 
and dies,and the 
elde ſt ſon deviſes 
all thoſe rents 
and profits of the 
premiſſes to his 
younger bro- 
thers, but not to 
be paid to them 
unt rwenty- 
four, and dies 
leaving bis 
youngerbrothers 
under twenty; 


four; only the rents and profits accruing from the death of the elder brother the teſtator ſhal 


ing to another. 
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Alſo as to what had been urged, that the creditors of Bren. 
ſon were numerous and in danger of loſing their debts through 
a deficiency of aſſets, that cculd be of no weight, for ſtill the 
creditors of Benn muſt be paid out of Benſn's eſtate and 
not out of the eſtate of another man; and where it is ſaid that 
creditors ought to be favoured, this muſt be meant with regard 
to the teſtator's aſſets, not to any effects which the teſtator has 
wrongfully taken away or tortiouſly poſſeſſed himſelf of belong. 


Therefore aſſirm the decree, 


Tiſſen ver/us Tiſſen. 


* ANCTS Tiſen the elder had four ſons, Francit, John 

William and Samuel, and by his will dated the 19th of 
Auguſt 1720 gives ſeveral lands of conſiderable value to his 
three younger ſons ſeverally at their reſpective ages of twenty- 
four ycars, and appoints that none of his faid three younger 
ſons ſhall take any of the rents and profits of the eſtates there- 
by to them deviſed, until they ſeverally attain the age of 
twenty-four years, but that his eldeſt fon Francis (who was 
his executor) ſhall take the rents and profits of the ſaid ſeve- 
ral eſtates to his own uſe, until the teſtator's ſaid three youn- 
ger ſons ſhould attain their ſeveral ages of twenty-four, 
Soon after this the teſtator dies. 


28th October 1717. Francis Tiffen the ſon makes his will, 
and thereby gives all his perſonal eſtate and the produce there» 
of (his debts, legacies and funerals being paid) to the child 
his wife was then cyſent with; if one ſon, then to ſuch ſon, 
his executors, adminiſtrators or aſſigns, and if more than one 
ſon, and the firſt ſon ſhould die before twenty-one, or ma- 
riage without iſſue, then his perſonal eſtate to go in ſucceſſion 
to the ſons of his body; but in cafe there ſhould be no ſuch 
ſon, or all ſuch ſons ſhould die before twenty-one or marriage 
without iſſue, then he gives it to his executors and adminifira- 
tors, and intails all his real eſtate on ſuch ſon and his iſſue 
male, and in default of ſuch iſſue, to his ſaid three younger 
brothers ſucceſſively, with remainder to his own right heirs. 


| paſs, 
Allo 
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Alſo the ſaid Francis Tien the fon by his will reciting his 
father's will as to the deviſe to the three younger ſons, and that 
he the ſaid eldeſt fon /the now teſtator) ſhould take the rents 
and profits to his own uſe until his three younger brothers 
ſhould come to twenty-four, now deviſes to his ſaid three 
younger brothers reſpectively all the rents and profits of their 
reſpective eſtates ſo deviſed to him by their ſaid father until 
their reſpective ages of twenty-four ; but not to be paid them 
until twenty-four z and leaves his three brothers John, Milliam 
and Samuel executors, and ſoon after dies. 


The widow of Francis Tiffen the fon, was afterwards deli- 
vered of a ſon the plaintiff Francis Tifſen the infant, who now 
brought this bill for an account, and to have directions touch- 


ing hus father's eſtate, 


And the cauſe coming on to be heard before the Maſter of 
the Riils, he decreed that no more than the principal money 


of the ſaid teſtator Tien the ſon's] perſonal eſtate ſhould go 
over to the teſtator's three younger brothers, in cafe the plain- 
tiff the infant ſhould dic under age and unmarried without 
iſſue ; and declared that the intereſt which ſhould be made of 
this principal money did belong in (1) all events to the plain- 
tiff the infant grandſon, and ſhould be placed out from time 
to time for his benefit, 


And as to the eſtates deviſed by Tien the father's will, the 
profits whereof the teſtator had given to his eldeſt fon Fran- 
cis for his own uſe, and without account until the younger 
ſons ſhould reſpectively attain their ages of twenty-four years, 
and which Francis Tiſſen the ſon gave to his ſaid three youn- 
ger brothers, it was declared by the decree that theſe rents and 
profits were to commence only from the death of the plaintiff 
the infant's father, and not from the death of Francis Tiffen the 
grandfather, 


Upon this cauſe's being brought by appeal before Lord 
(a) Chancellor Parker, 


, It was objected that in caſe of the death of Francis 
Tin the grandſon under age unmarried and without iflue, 


(1) Vide Niche./s v. Oftern, poſt. 2 vo 419 
Ee 4 | 


— —ũ—E—J—̊— — -— — — * 
— — -- - = — 


De Term. S. Michaelis, 1718. 


4 8 by the will of Francis Tiſen his father not only the principal 
money but alſo all ſuch profits as ſhould be made thereof in 
the grandſon's life-time, ſhould go to the appellants Jobn, 
William and Samuel the uncles ; for the deſign was to amaſz 
an eſtate together, and when he gave his perſonal cſtate with 
the produce of it to the ſon that his wife was then enſient with 
and if no ſon, or if that fon ſhould die before twenty-one or 
marriage, and without iſſue, then he gave it to his executors, 
the word [it] comprehended the whole legacy given to his 
ſon, and imported as well the whole produce of the perſonal 
eſtate, as the perſonal eſtate itſelf, 


But Lord Chancelley contra: The ſon ſhall have the profits 
to himſelf, but the perſonal eſtate, i. e. the whole capital ſtock 
ſhall go over in caſe of the ſon's death unmarried without 
iſſue, and under twenty-one, Ancicntly the notions were 
that a perſonal thing given to one for life or even for a day was 
a gift for ever, and would not bear a limitation over; but the 
conſtruction has ſince been that fuch deviſe paſſes only the 
uſe and profits and not the thing itſelf +, and ſo it is made 
good that way. But in this caſe even the uſe and profits are 
denied to paſs notwithſtanding what has been urged by the 
other ſide ; and it is the ſtronger becauſe the word [produce] 
is left out in limitation over, which {hews a variation of the 
intention; and to make the rents and profits of an eſtate to 
go over there ought to be very expreſs words. 
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2dly, It was objected that the teſtator Tien [the ſon ] having 
by his will recited his father's will, whereby the father gave 
him the profits of his younger brothers eſtates until their ages 
of twenty-four years, and reſtrained the younger brothers (the 
now appellants) from receiving the ſame until that time; and 
Tiſen the ſon deviſing all thoſe profits to his younger brothers 
reſpeCtively ; this paſt the profits taken by himſelf even from 
his teſtator's death; and that the teſtator the ſon did this the 
rather, as being ſenſible it was a hardſkip upon his brothers 
taat they ſhould have but 50 J. per annum a-picce until twenty- 
four ; and therefore the will of the fon was a rexunciaticn of 


the bequeſt made to him by his father. 
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du per Curiam : This will can never be conſtrued to paſs 
the profits which were before received by the teſtator the ſon, 
and which when received were properly no longer rents and 
profits, but paſſed into other things; the teſtator the ſon could 
not intend to make himſelf a debtor and accountant to his 
younger brothers for what he had before received, for if he had 
ſo intended he would have made uſe of plainer words for that 


purpole. 


If a man be poſſeſſed of a term for years and deviſes all his 
term, this muſt be underſtood only ſo much of the term as 
ſhall be to come at his death, at which time the will begins to 
ſpeak aua to take effect; “ and fo here though the deviſe is of 
all the rents and profits of the reſpective eſtates, yet this can- 
not be intended to have any retroſpect, but to operate only 
{rom the death of the teſtator. (1) 


* 8 
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TISsSs IX. 


One poſſeſſed of 
a term for years 
dev ſes all the 
profits thereof 
to J. S. only the 
profits accruing 
from the death 
of the teſtator 
ſhall paſs, 


04 J 
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(1) Reg. Lib. B. 1718. fol. 54. 


Fountain ver/s Caine and Jeffs. 


NE ſeiſed in fee deviſes his lands to his wife for the 
payment of his debts, and dies, leaving an infant daugh- 
ter and heir. 


Caſe 145. 


At the Rolls. 
Where there is 
a decree nifi 
cauſa againſt an 
infant, on ſuch 
infant's coming 


of age, and before the decree made abſolute, he may put in a new anſwer, 


The bill was brought by the creditors for the ſale of the 
(tate, and the infant heir made a defendant, who anſwers by 
guardian, and the eſtate is decreed to be ſold, the other de- 
ſendant Je being a purchaſer under this decree, which as 
o the infant heir is only ni cauſe, 


Afterwards and before the decree was made abſolute the 
infant coming of age moved the Maſter of the Rolls that ſhe 
might be at liberty to put in a new anſwer, and thereby ſet 
forth her right to the premiſſes, which (as it was alledged) 
vas not fully done by the former anſwer. 


But the counſel who moved it not being fully inſtructed, 
ant his Honour thinking this motion to be ſomewhat ſpecial, 
ordered it to be moved again. 


Accordingly 
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- Accordingly at another day the ſame motion being made, 
the Maſter of the Rolls ſaid that he had been attended with 3 
caſe wherein his predeceſſor (Sir hn Trevor) upon a petition 
ex parte only, made an order that an infant coming of 
might put in a new anſwer ; and that upon better information 
he underſtood it to be a matter of courſe, and that there waz 
no other way than this for the infant to ſet forth his title 
which he ought to have an opportunity of doing. (1) 
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That there was no reaſon why he ſhould be bound by the 
anſwer of his guardian, for that would be, at the ſame time 
that the Court gave him liberty to thew cauſe, to tie up his 
hands from ſhewing cauſe. 


— — — — ——— — _ 


(t) So, Napier v. Lady Effingham, taken to an infant's anſwer. Sirad. 
poſt. 2. vol. 401.——bennett v. Lee, 2 ,v. Farg iter, Bunb. 3;8. 
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Atk. 531. 


Caſe 146. 


2 Eq. Ca. Ab. 
224 pl, 5 6. 
One ſeifed in 
fee of the ma- 
nors of A. and 
B. mortgages A. 
for 400001. and 
by will c1arges 
allhis real citate 
with payme!t of 
His deb's, and 
devi $ A '0 S 
und B to D. 
and des 3 he 
deviſce ot A. 
Ac mpel the 
dev ſce of B. to 
cont bu e to pay 
the morty age on 
A but if the 
will proves void, 
then no contri- 
bution, 


x 


And exceptions cannot be 


Carter ver/us Barnadiſton. 


IR Micbael Armin being ſeiſed in fee of the manors of | 
PG Pickworth and Millaug l in Com. Line by his will dated 
30 March 1668 devifed that in caſe his perſonal eſtate and 
his eſtate in Orton in Com, Huntingdon ſhould not be ſufficient 
to pay his debts and legacies (as in fact they were not), then 
his executors ſhould rescive the profits of his whole real eſtate 
for the payment of his debts and legacies, and after thoſe 
ſhould be paid, he deviſed the manors of Pickworth and Wil 
loughby to his uncle Evers Armin for life without waſte, and 
in caſe his uncle Evers ſhould have ifſue male, then to ſuch 
iſſue male and his heirs for ever, and after the death of the ſaid 
Evers in caſe he ſhould leave no iſſue male, and after debts 
and legacies paid, he deviſed his manor of Pickworth to his 
nephew Themas Styles in fee, and that of ///illoughby to his ne- 
phew Sir Thomas Barnadiſton in fee, and made the ſaid Ever: 
Armin, Sir Thomas Barnadiſion, Thomas Styles and Thomas 
Briſtow executors, 


Afterwards 11 June 1668. the teſtator Sir Michael Armin 


mortgaged Pickworth to the Lady Diana Iallis for the term of 
looo 
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1600 years, for ſecuring the ſum of 4000 /. and intereſt, and 
in the December following died, leaving Suſanna and Anne 
Armin (the daughters and coheirs of his elder brother Sir 
William Armin) his heirs at law. 


It was admitted that the 4000 J. debt due from Sir Adichael 
Armin, by mortgage of Pickworth was one of the debts charged 
by Sir Michael's will upon the real eſtate, And after the 
death of Sir Michael Armin, Evers Armin one of the executors 
and deviſces in the will of Sir Michael, entered upon the pre- 
miſſes called Picksvorth and Willoughby, and received the pro- 
fits, applying them to his own uſe, ſaving that he kept down 
the intereſt of the mortgage on Pickworth. 


In January 1675. Evers Armin ſuffered recoveries of both 
the manors of Pickworth and Willoughby wherein he was vou- 
chee, which were to the uſe of himſelf the faid Evers Armin 
and his heirs, and at the time when theſe recoveries were ſuf- 
fered, both the co-heirs of Sir Michael, viz. Suſanna afterwards 
Lady Bellafis, and Anne afterwards Counteſs of Torrington, 
were of age and unmarried. 


Afterwards Evers Armin made his will dated 19th O#b. 
1677, and deviſed his two manors of Pickworth and Willughty 
to his grandſon Armin Bullingham and the heirs of his body, 
remainder to his grandaughter E//zabeth (1) Saunders (now 
Elizabeth Mortimer ) and her heirs; and 24 June 1680 died, 
at which time both the heirs at law were under coverture ; 
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upon which deceaſe of Evers Armin no perſon for ſome time 


entered upon Pictevorth, but at length Heneage (the aſſignee of 
Lady Diana Hellis's mortgage) entered thereupon ; and as to 
Willoughby, Sir Themas Barnadi//5n entered upon it immedi- 
ately after Evers Armin's death, claiming the ſame by virtue of 
the remainder limited to him by the will of Sir Michael 


Armin, 


1— 
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th 


(1) There was no limitation to EV of ſuch ifſue to the heirs of her body, 
abe Saunders, but the remainders with remainder to the teſtator's own 
after the eſtate tail to Armin B.IAlling- right heirs, and Elizabeth claimed as 
bem were to the heirs male of the bovry might heir of Evers Armin, Reg. Lib. 


of Cin, Sauawers, and in default 


2d March 
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2d March 1688. Sir Thomas Barnadiſton mortgages N. 
loughby to Sir Richard Rothwell for 4000 J. for the term of 
1000 years, and gives a ſtatute in 8000 J. penalty for the per. 
formance of covenants, 


roth Nov. 1691. Armin Bullingham (the deviſee of Ever: 
Armin) entered upon the manor of Wilhughby claiming title 
thereto, and put his cattle into ſome part of the land, upon 
which enſued a replevin and the ſpecial verdict, in 3 Lev. 431, 
and Salt. 224. 


By leaſe and releaſe 5th and 8th July 1697. Sir Thema 
Barnadi//on mortgaged the premiſſes to Sir Sammel Barnadiflon 
and his heirs, to ſecure 2000 /. and by the uſual proviſo at the 
end of the mortgage it was agreed that Sir Thomas Barnad{ 
ton ſhould continue in poſſeſſion till breach of the proviſo. 


In Jan. 1697. the ſuit was compromiſed between Sir 
Thomas Barnacifton and Armin Bullingham, who in Hilary term 
the ſame year both joined in a fine and recovery of the manor 
of Willoughby, in which they were both vouched, and the uſe 
was declared that Armin Bullingham ſhould have a rent-charge 
of 250 /. per annum in fec-fimple iſſuing out of the manor of 
Willoughby with power of diſtreſs, and the ſaid manor there- 
with charged was limited to the uſe of Sir Thamas Bas nadie 
and his heirs, which recovery barred the remainder in fee li- 
mited to Elizabeth Samuders as to the manor of HWillzghby ; 
but there was no recovery ſuſtered of the manor of Pickworth, 


In Auguft 1701, Sir Thomas Barnadliſtan died, leaving the 
defendant Sir Thomas Barnadi/ton his ſon and heir, the ſame 
month alſo Armin Bullingham dicd without ifſue ; whereupon 
the rent-charge of 25 J. per annum deſcended to Nicholas 
Bullingham his couſin and heir; and Pickworth was claimed 
by Eltateth Mertimer grandaughter and heir of Evers Armin 
[and late Elizabeth Saunders. ] 


By indenture of bargain and ſale inrolled Nicholas Bulling- 


ham fold and conveyed this rent- charge in fee of 250 f. f 
annum and the arrears thereof, to John Cppen and his heirs 


for 3500 J. 


The defendant u Barnadiſton claimed by meſue aſſign- 
ments the mortgages made of HI ] to Sir Richard Rei- 


I quell 
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well and Sir Samuel Barnadliſton, and the ſtatute ſtaple for the ons 
$0001. for performance of covenants : Afterwards Samuel Ton, 
Barnadiffon and C:ppen (the latter having commenced a ſuit in 

equity for the recovery of his rent-charge by reaſon of the prior 
incumbrance of Rothwel”s mortgage) came to an agreement 

and obtained a decree by conſent, by which the manor of Mil- 

kughby was decreed to be ſold, and Coppen to be firſt paid 

7000 J. (being the computed value of the rent-charge and ar- 

rears), and afterwards Samuel Barnadiſlon was to be paid what 


was due to him. 

The plaintiff Carter claiming title to Pickaworth under Themas 
Helen the deviſee in remainder, brought his bill in Zafter term 
1712. againſt all the claimants, viz. againſt Hencage the mort- 
gagee, to have a redemption of that mortgage, and as againſt [ 509 ] 
the defendants Mortimer and his wife, to controvert with them 
the right of redemption of Pickworth, in regard Mortimer and 
his wite claimed P:chaworth as heir at law of Evers Ar mm, and 
againſt Copper and the Barnadiftens, who claimed eſtates and 
inte reſts in Wi//2ughby, to have a contribution from Willough- 
b of its proportion of the debt of 4000 J. and intereſt, and to 
reimburſe Pickze:rth what that had paid more than its ſhare, 
the teſtator Sir Michael Armin, having by his will charged all 
his real eitate with the payment of his debts, 


On hearing this cauſe 2 March 1714 before Lord Chancelly 
(per, it was decreed that as againſt Martimer and his wife, 
tie plaintiff Carter ſhould be admitted to a redemption of 
Pickworth ; and that as againſt the other detendants he ſhould 
have a contribution out of 7/://oughby, in order to reimburſe 
Pickworth what that had paid beyond its proportion. (1) | 


22d Jay 1717. on an appeal of the defendants Capper, Sir 
Ribert Barnadliſla and Samuel Barnadiſtan, to the Houſe of 
Peers, the Lords upon taking the advice of all the judges were 
of opinion, that neither the appellants as claiming under Evers 
Armin, nor the reſpondent Carter as claiming under Thomas 
Her, had any title; that the executors of Sir Michael Armin 


3 


* 


(1) And his Lordſhip's opinion as to fion of it, the queſtion did not ariſe 


the point of contribution is not ſhaken between the two deviſees. Vide pot. 
by any of the ſubiequent proceedings 531. See more as to contribution, &c. 


in the caſe, fince by the u/timare dect- in Howe! v. Price, ante 295. (note) 
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had only a (a) chattel intereſt for payment of debts, that the 
freehold was well veſted in Zvers Armin, and that the 
remainder to Thomas Styles, in default of Evers Armin 
leaving a ſon, was a contingent remainder, and conſe 
barred by the recovery ſuffered by Evers Armin, and therefore 
that the plaintiff Carter claiming under that remainder to 
Styles, had no title, nor any right to a contribution out of 
Willoughby ; whereupon “ they reverſed Lord Groper's decree, 
but in their decree of reverſal declared, that this reverſal 
ſhould be without prejudice to the right of the heirs at law 
of Sir Michael Armin or Evers Armin to have ſuch contribu. 
tion. (1) 


male and tis heirs for ever, and if C. ſhonld lesve no iſſue male, then the manor of A. to J.-L 
In fee, and the manar of B. to J. N. in fee, C. ſuffers a recovery of thuſe manors ;- this will bar 
the contingent eſtates limitei to J S. and I N. (a) Vide 2 Vern. 404. 


{ *510 ] 


In 1712 Siſanna one of the co-heirs of Sir Michael Armin 
who was called Lady Be/lafis, and who had afterwards married 
Fames Fortrey, died without iſſue, her huſband Fortrey ſurvix- 
ing; and Anne the other daughter, who firſt married Sir Jr 
Woodhouſe, and aſterwards Lord Crew, and after that Lord Tor- 
rington, ſurviving her ſiſter the Lady Bellaſis, did by deed of 
bargain and ſale inrolled and by deed of feoffment convey the 
manors of Willoughby and Pickworth to the plaintiff Carter and 


his heirs. 


Whereupon the. plaintiff Carter brought a new bill in 
equity againſt the now defendants as to Pictuorth, to have 
the right of redemption betwixt him and Mortimer and his 
wife ſettled; and if the right of redemption ſhonld be de- 
creed to Mortimer and his wife, then to compel them to te- 
deem Pickworth or to be forecloſed ; and as to Willughty 
(the plaintiff Carter having now bought in the right of the 
teſtator Sir Michael Armin's heir at law) that the defendants 
who had been in poſſeſſion thereof might account for the rents 
and profits, and that the plainti Carter might have the poſſeſ- 
ſion of Willoughby delivered to him; or if it ſhould appear that 
his title to Willoughby, or any part thereof, was barred, that 
then the plaintiff Carter might have a contribution thereof from 


— 


(i May 22d 1717. 2 Bro. Parl. Ca. 1. 


Willaugbin, 
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Willughby, or ſuch part thereof as was ſo barred, towards ſatiſ- 
faction of the debt of 4000 l. and intereſt due on the mortgage 
of Pickworth, and to reimburſe Piet worth what it had paid 
more than its ſhare. j 


This cauſe had been often very ſolemnly debated before the 
Maſter of the Rolls, who on the 10th of March 1718, dælivered 
his opinion. (1) 

He held, as the Lords by the aſſiſtance of the Judges, had 
before reſolved, that the remainders limited to Sir Thomas Bar- 
nadiflon and Styles were contingent remainders, and deſtroyed 
by the common recovery ſuffered by Evers Armin; and the 
queſtion now being whether the remainder in fee was in abey- 
ance, or did deſcend to the teſtator Sir MichaePs heir at law, 
his Honowr thought that here could be no queſtion, but that 
as by feoffment and other common law conveyances, the 
remainder in fee might be put into abeyance (according to 1 
Iift. 342, 343+) ſo it might be alſo by a deviſe. 


519 


CAU TI vw 
BAY A516 


TON 


Y 


Deviſe to A. for 
life, remainder 
to the right 
heirs ot 5 . 
(Who is then 
living) the fee- 
ſimple deſcends 
to be heir at 


law of the teftator till the contingency happens. 


That the ſtatute of wills (32 Hen. 8.) enabled every body 
ſciſed in fee of lands, to diſpoſe thereof by will according to 
his pleaſure 3 ſo that by that ſtatute the teſtator might mould 
and diſpoſe of his lands in what manner and form he thought 
fit, provided it were conformable to the rules of law. 


And that if by a common law conveyance, the owner of 
land might make contingent remainders, and place the fee in 
abeyance, a fortiari might he do ſo, if he thought proper, by 
vill, for which he cited 2 Mad. 291, 292, Taylor and Bidulpb's 
cale, where C. J. North ſays, that a contingent remainder 
may ariſe by conveyance as well as by will, and (ſpeaking of 
deviſes) obſerves, that one may deviſe lands to an infant in 
wntre ſa mere, and this will be good by way of executory 
deriſe; but (ſays Lord North) if an eſtate be given to A. for 
life, remainder to the right heirs of B. (which muſt be in- 
tended of a deviſe, for he was ſpeaking of wills for ſome time 
before) in ſuch caſe this is a contingent remainder, and void 


I — 3 


[ 512 ] 


(1) Lib. Reg. A. 1718. fol. 252. 
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if A. dies during the life of B. for that the fee does not 
deſcend during the life of B. to ſupport the contingeut te- 
mainder. * 

That as to the caſes of Plunkett and Holmes, 1 Lev, 11 
1 Sid. 47. Raym. 28. and of Purefey and Rogers, 2 Sund. 
380. 2 Lev. 39. 3 Keb. 11. (which were cited as in point 
to prove the fee deſcended to the heir at law, in caſe of a will, 
and was not in abeyance) that of Plunkett and Holmes was, 
where one ſeiſed of lands in fee deviſed them to his eldeſt fon 
Thomas for life, and if his ſaid eldeſt fon Thomas ſhould die 
without iſſue living at his death, then to the teſtator's other 
ſon Leonard and his, heirs, but if Thomas ſhould have iſſue at his 
death, then the fee to remain to the right heirs of the cldeſt 
fon Thomas. The teſtator dies, after which the eldeſt fon 
Thomas enters and ſuffers a recovery and dies without iſſue; 
and the queſtion being whether the remainder limited to Le 
nard was deſtroyed; adjudged that it was, and plainly it was 
ſo, becauſe it was a contingent remainder ; but that this re- 
ſolution affected not the principal caſe, it only proved that 
the recovery by Evers Armin barred the confingent remain- 
ders limited to the iflue of Evers Armin, as likewite the 
contingent remainders limited to Sir Thomas Burnadifton and 


Styles. 


That indeed in the above cited cat it was ſaid by ſome of the 
Judges, that the reverſion deſcended to the teſtator's eldeſt fon 
Themas, until the contingency happened; but there was no 
need of making this point any part of the queſtion before the 
Court, and it ſeemed unneceſſarily and extrajudicially thrown 
in, for whether the fee did, or did not deſcend to the teſtator's 
heir at law (Thomas), ſtill the recovery ſuffered by Thema: the 
deviſee for life mult in either caſe be an equal bar to thc con- 
tingent remainder to Leonard. 


But the reaſon of their opinion ſeemed to be, for th! 
the deviſe of the fee in that caſe, was to the teſtator's heit 
at law, and where the deviſc is to the teſtator's heir at lan, 
the fee muſt deſcend, and ſuch heir at law will take bz 
deſcent, - | 


De Term. 8. Michaelis, 1718. 


It was true, as to the caſe of Purefoy and Rogers, where 
Sampſon Shelton ſciſed of lands in fee deviſes them to his wife 
for lie, and if God ſhall bleſs her with a ſon, and the wife 
ſhall call that ſon by the teſtator's chriſtian and ſur-name, 
then the teſtator gives the inheritance of this land to ſuch ſon 
after his mother's death, land if ſuch ſon ſhould die before his 

of twenty-one, then to the teſtator's right heirs after the 
death of his wife; the teſtator died, and his wife married 
again, and it was held ſo plain by Hale C. J. that he would 
not permit Saunders to argue it, that the reverſion in fee in 


that caſe deſcended to the heir at law of the teſtator until the- 


{on ſhould be born, and that when the teſtator's heir at law 
having the reverſion in fee conveyed it to the teſtator's wife 
and her ſecond huſband and their heirs, and made that convey- 
ance before the birth of the wife's ſon by the ſecond marriage, 
it muſt deſtroy the contingent remainder : al! that might be 
allowed to be law; but till it differed from the principal caſe ; 
becauſe in the caſe of Purefoy and Rogers, the deviſe was 
to the teſtator's right heirs, (he admitted it was ſaid if ſuch ſon 
3 his wife ſhould have by her ſecond huſband ſhould die before 
twenty-one,) however it was a deviſe by the teſtator to his 
own right heirs z and in all caſes where the deviſe is to the 
heir at law, the reverſion deſcends to him; whereas in the 
principal caſe the deviſe was not to the teſtator's heir at law, 
no not upon any contingency. 


On the contrary, where the deviſe was to Evers Armin for 
life, and if he had iſſue male, then to ſuch iſſue male in fee, 
and if he had no iſſue male, then part of the, teſtator's eſtate 
was deviſed to Barnadiſſon in fee, and the other part to Styles 
in fee; it was plain, that Evers Armin either muſt or muſt 
not leave iflue male, and in either caſe the fee was equally 
= from the teſtator's heir, under whom the plaintiff Carter 
claimed, 


So that here was no reverſion, contingency, or poſſibility 
that appeared to be left for the teſtator's heirs z he had ſhut 
ure coor every way againſt them, whether Evers Armin ſhould 
kave iſſue male, or not. 


That the principal caſe was much ſtronger than where the 


leriſc is to A. for life, remainder to the right heirs of J. S. 
Vox. I, F f becauſe 
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beeaufe in that caſe J. S. might not die in the life of A. and 
then the teſtator's heir would take, and ſo there might be 
ſomething ſaid, why in that caſe the reverſion ſhould deſcend 
until the .contingency one way or other falls out; but here 
the teſtator expreſſed his intentien to give: the inheritance 
of the premiſſes in all events from his heir at law, whethe 
Evers Armin ſhould leave flue male or not; and that the 
contingency ſhould be only betwixt the iſſue male of Evers 4r. 
min and the deviſees over, e. Stylen and Barnadiſſon, and 
plainly deſigned no contingency, chance or poſſibility to his 
own heir. 


Alſo the Mater of the Rolls ſaid, that where one deviſes lands 
to A. for life, remainder to the right heirs of J. S. then l- 


ing, though the remainder in fee is in abeyance, yet there'is 


a poſſibility left in the heir, and that this was plain even inthe 
caſe of a grant, 2 Ris Ar. 418. Pl. 1. 2. and in 11 H.6, 
12. J. where a grant is made to A. for life, remainder to the 
right heirs of B. and A. dies living B. ſo that B. can have no 
heirs, the grantor ſhall have his lands again for want of any 
other perſon to take them. 


And this poſſivility ſeemed ſuch an intereſt as intitled the 
donor (a) to enter for the forfeiture made by the feoffment of 
tenant for life, for that his eſtate was as much determined as 
it would have been by his death ; and it was abſurd, that tenant 
for life by an unlawful act, v/z. by deſtroying the contingent 
remainder, ſhould gain to himſelf an indefeafible fee ſimple; or 
like the poſſibility that was upon a grant at eommon law to 2 
man and the heirs of his body; for there, though the grantor 
had no reverſion, yet he (5) might enter when the grantee died 
without iſſue ; and that 


Therefore in the principal caſe, wheh Avers Armin ſuffered 
a common recovery. by which his eſtate for life determined as 
much as by his death, and by which the contingent remainders 
were deſtroyci, ſuppoſing the heir at law of Sir Michael Armin 
the teſtator might enter, it was however a diſputable point 
and proper to be determined at law; and there being no in- 


cumbrance upon the prëmi tes to cover the ſame from an 


ejectment, aud it being a mere egal title, the court ſaid the 


bill ſnould be retaiacd for a jear, to the intent that in the 
mean 


 _-- 
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mem time the plaintiff might try his title in an ejectment; 
6 in regard the plaintiff (having purchafed in the title of the 
hers at law) ſtood in'their place, and was therefore intitled to 
the did of a court of equity againſt the defendants, and (inter 
4) againſt the defendant Copper, he being # purchaſer with 
notice, vis. with notice of Sir Michael” Armin's will upon 
this point in queſtion ; therefore in order to this trial the 
plaintiff was intitled to have all the deeds and writings pro- 
duced. | | 

The plaintiff Carter being difſatisfied with this decree, ap- 
pealed to Lord Chancellor Parker, upon which the cauſe was 
heard before his Lordſhip, who at firſt ſent it to the Maſter to 
ſtate the matter, and after it had come on upon the report, and 
had held two days debate, his Lordſhip (a) delivered his 
opinion. 


As to the remainder in fee being in (1) abeyance, or in the 
cuſtody of the law, or (as ſome call it) in gremio /egis, his 
Lordſhip much expoſed that notion, ſaying the moſt reaſon- 
le inference from it was, that it ſhould be for the preſerva- 
tion of this remainder z but ſince the conſtruing the fee to be 
in abeyance would on the contrary tend to the manifeſt de- 
ſtruction thereof, and ſince nothing but neceſſity in any caſe 
ſhould occaſion the ſee- ſimple to be in abeyance ; ſince the 
dverfity taken by the + books was between a will and a com- 
mon law conveyance, and that in caſe of a will, where the 
remainder was deviſed in contingency, it was held that the re- 
rerſion in fee defcended to the heir at law in the mean time, 
and that whatſoever eſtate was not diſpoſed of by the teſtator, 
deſcended to the heir, his Lordſhip ſaid he ſhould abide by that 
opinion, and was very clear in it, 


That it was a ſtrange conſtruction to take pains by a ſtrain 
in law, to place a remainder in fee in nubibut, or in abeyance, 
on purpoſe that the teſtator's intention ſhould be wholly fruſ- 
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ALuere tamen upon what foundation this diſtinction between a remainder cre- 
tea by a conveyance, and one ariſing by will, depends; ſince there does not 
4ppear to be any ſuch difference taken in the caſes of Pluntet and Holmes, and 
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trated, and that the tenant for life might be under a tempta- 
tion to diſappoint the will, by deſtroying the contingent te- 
mainder by a recovery or feoffment, which in this caſe muſt be 
admitted to be tortious conveyances ; nay, what was {till more 
extraordinary, that the tenant for life muſt be rewarded for this 
wrong, and that he who before had but an eſtate for life, 
ſhould gain an abſolute and indefeaſible ſee- ſimple, and this by 
doing a wrongful act, which would be to take advantage of hig 
own wrong, both againſt law and reaſon. 


That the caſe of Plunket and Holmes was a reſolution in 
point, that where the remainder in fee was deviſed in contin- 
gency, the fee deſcended to the heir until the contingency 
happened; and though he ſhould admit that reſolution to be 
extrajudicial, and not directly to the point then in queſtion, 
yet the opinion of four learned Judges muſt be of great weight, 


_ eſpecially againſt the notion which was contended for by the 


other ſide; and that the caſe of Pur-foy and Rogers in 2 Saun- 
ders, was equally in point, and the interruption which Lord 
Hale gave to Saunders who attempted to argue this, did not 
proceed from any heat or impatience in Lord Hale (who was 
maſter of a great deal of temper, as well as learning) but 
from the reſult of his fixed judgment and opinion, that where 
after an eſtate for life the remainder in fee was deviſed upon 
a contingency, the fee-ſimple not being diſpoſed of until the 
contingency happened, mult in the mean time deſcend to the 
heir; and to ſay that in theſe caſes of Plunket and Holmes and 
Purefey and Rogers, the deviſe over of the fee (after the con- 
tingent deviſe in fee) was to the teſtator's right heirs, and 
that this diſtinguiſhed it from the principal caſe, and made the 
heir take by deſcent, was hardly agreeable to the rules of 
law, ſor when the teſtator had deviſed the remainder in fee 
upon ſo remote a contingency, having in that manner given 


' a fee he could go no farther, nor deviſe any remainder over, 
and there ſore in ſuch caſe the deviſe over of the fee-fumple 


would be void, whether made to the heir or to any other 

perſon. | 
That theſe deviſes to the iſue male of Evers Armin in fee if 
there ſhould be any iſſue male, or if there ſhould be none, 
then that Willoughby ſhould go to Burnadiſlæn in fee, and Pict- 
worth 


oz , ,,], 
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duerth to Styles in fee, being made upon contingencies that + 


never happened, it was the ſame thing as if thoſe deviſes had 
never been made, and conſequently the reverſion in fee de- 
ſcended to the teſtator's heir at law. 


Alſo as to what has been contended for by the plaintiff's 
counſel, that the executors of Sir Michae! Armin ſhould hold 
over, notwithſtanding they miſapplied the profits and did not 
with them pay the debts of Sir Michael: 
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One deviſes 
lands to his 
executors until 
his debts paid, 
the remainder 
over the exe · 
cu tors miſapply, 


the profits, they hall hold only until they might have paid the debts by the profits, and after that 
the land is to b diſcharged, and the executors only liable. Vide Salk, 153. accord. 


He admitted that if any were to hold over, it mult be the 
executors of Sir Michael, who were the deviſees of this un- 
certain intereſt, until the debts were paid; but it would be 
very ſtrange to ſay, that becauſe Evers Armin one of the execu- 
tors did not apply the rents as he ought to have done towards 
payment of the debts, therefore and for that reaſon, he that 
acted wro::gfully ſhould hold over. This would be directly to 
let a man take advantage of his own wrong, and was the ſame 
as to ſay, that the longer the executors miſapplied the profits, 
the longer they ſhould hold the eſtate, nay, they ſhould hold 
it purely becauſe they did the wrong. 


That therefore this term or uncertain intereſt ſhould de- 
termine at ſuch time as the executors might have paid the 
lebts, if they had duly applied the rents, &c. And as to the 
profits miſapplied, the creditors muſt purſue the truſtees ſor 
luck profits, and if the uncertain intereſt of the truſtees for 
the payment of the debts was become veſted by ſurvivorſhip in 
ay third perſon, ſuch perſon was barred by fine and non- 


As to the bar which was inſiſted on by the defendant with 
regard to the moiety of the premiſſes by menus of the fine 
levied by Bullingham and Barnadifton in Hill, term 1697. (for 
% to Lady Bellafiss moiety it was allowed the fine would be 
no bar, Lady Bellafis being then a feme covert, and ſhe having 
died a feme covert within five years before the commence- 
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Leere. For the contingency of Evers Armin's dying without iſſue male 


atvally happened. 
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| (a) Salk, 340. 
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Fine levied by 
leſſee for years* 
or at will void; 
ſecus where by 
one having a 
defeaſible right, 
and ſuch lefſre 
Joins with him. 


De Term. 8. Michaelis, 1718. 


ment of the ſuit) it had been objected, that partes Init nile 
habuerunt, in regard ſome few months before the the 
ſaid fine, Sir Thomas Barnadiſton who was ſaid to be the diſ- 
ſeiſor of the premiſles, did by leaſe and releaſe convey the in- 
heritance of the premiſſes to Sir Samuel Barnadiſſon in mon- 
gage, and though the former had the poſſeſſion of the eſtate, 
yet this was only under the proviſo of the mortgage, as tenant 
at will to the mortgagee, until default of payment, 


And it was ſaid, that ſince C. J. Holt in delivering the 
reſolution of the court in the caſe of Hunt (a) and Beourn had 
declared, that if leſſee for years levied a fine without firſt mak- 
ing a feofiinent, the fine would be void as to the making of 


any title by way of non- claim, by reaſon of the imbecility of 


his eſtate, and that partes finis nihil habuerunt (with which 
declaration of lord Holt, Lord Chancellor agreeing), it was from 
thence inferred, that if where leſſee for years levied a fine, it 
might be {2id that the fine was void, for that partes finis nibil 


habuerunt, a fortiori it might be ſo ſaid in the cafe of tenant at 


will's levying a fine : But 


Lord Chancellor held that in this caſe it could not be ſaid 
that partes finis nibil habuerunt ; becauſe Armin Bullingham on 
the death of Evers Armin, and as his deviſee had a right againſt 
all perſons whatſoever bus the heir of Sir Michael Armin the 
teſtator, and Barnadi//on entering upon him as a diſſeiſor; 
and though Barnadiſton afterwards mortgaged the premiſes in 
fee, yet he continuing in poſſeſſion thereof, and joining with 
Bullingham in the fine, it could not be ſaid that partes fins 
nihil habuerunt, when one of them, viz. Barnadiſtan had the 
poſſeſſion, and the other of them, viz. Bullingham had the 
right to the land againſt Barnadiſlon, and alſo againſt his 
mortgagee. 


Alſo his Lordſhip held that the ſtatute of limitations barre! 
the plaintiff as to the whole ; becauſe it was found by the 
Maſter's report that at the time of the common recovery ſul- 
fered by Evers Armin, both the co-heirs of Sir Michael Arm 
were of age, and unmarried. 


That 
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11471 . 

That upon this recovery fuitered by Euer Armin in 1675, 
he being but tenant for liſe, and the co-heirs having the rever- 
fon in fee deſeended to them,' they had a right of entry which 
then commenced, but had no new right of cniry upon the 
death of Evers Armin; sand that this was not like the common 
caſe of tenant for life, with the reverſion in ee to J. S. where, 
it is true, the reverſioner in fee is not bound to watch after 
any (a) forfeiture, he may ſtay till the death of tenant for lite ; 
bat here, the only title which the co-heirs could poſſibly have, 
muſt be by the forfeiture of ters Armin; for if there was no 
ſorſeiture, then, upon Evers Armia's death, the remainder 
mult either go to the iſſue male of Evers Armin, if any, or-if 


none, to Burnadiſton and Style, and fo this cafe differed from 


that of a bare tenant for life, reverſion in ſee. 


have entered upon ſuch forfeiture and have no new en ry upon the desth of the tenant for life. 


(e) Vide 3 Rep. 79, 1 Vent. 241. 


Laſtly, as to the contribution which the plaintiff claimed 


out of Wi//2yghby, in reſpect of the mortgage debt upon Pick- 
worth, this the court ſaid was intended by the teitator (Sir 
Michael Armin) for the benefit of S/yles, and related only to 
the diviſion of eſtate between Sy and Zarnad//7on ;, but when 
the will was diſappointed by the recovery of Evers Arnnny,who 


thereby forfeited his eſtate for life, and barred both the con- 


lingent remainders to 8% and Barnadi/ion, and whereby the 
co-heirs of dir Michael Armin became intitled to both the 
manors, fo that they came into one hand, the right of con- 
tribution was at an end; for a man could not contribute to 
himſelf, and the right of contribution, as it was given by the 
will, ſo was it in force only while the party claimed under the 
will, and not where the demand was ſet up in defiance 


thereof, 


All which points his Lordfkip ſaid were to him pretty clear; 
however, if the parties defired that this matter ſhould be made 
2 caſe upon. the Mailcr's report, for the opinion of the Judges, 
it ſhould go to the Judges of C. B. and that by this he did a 
kindneſs to both partics in ſaving them the charge of a trial at 
bar, and of a long ſnecial verdict, and the great length of time 
that this would of courſe take up, before they could come to 
have the point argued +. 
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de id to A. for 
life, and f A. 
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A. ſuffers e re- 
covery of theſe 
lands and five 
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Harred, in regard 
they ought to 


y 
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t It appears from Lord Macclcsficld”s notes, that this caſe was ſoon after com- 


Prowiſed by thee parties. Ft4 
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Caſe 147. Anonymus. 

At the Rolls. : | 

THO the _ Motion was made the day after the term at the Rolls to 
day of the term diſmiſs a bill for want of proſecution, on a certificats 


—— _ from the ſix clerk, that there had been no proſecution within 


term, and there- three terms, of which the laſt term was one. 

— 

can made on the petty bag fide; yet as to other purpoſes it is part of the term, for whi 
reaſon a motion made at that time, to diſmiſs a bill for — of — on a — — 
here had been no proſecution within three terms, of which the laſt term was one, was denied. 


And it was objected that this motion came too ſoon ; be- 
cauſc this next day after the end of the term was taken to be 
as part of the term, and notices given of motions the laſt day 
of the term were good to move at the Rolls the day after; to 


which Sir ep Jetyll the Maſter of the Rollt agreed, and de- 
- nied the motion. 


But Mr. Vernon ſaid the day after the term could not be 
taken to be part of the term, neither could there be any mo- 
tion made on the petty- bag ſide on that day, and the allowing 
of motions to be made the day aſter the term on notice to 
move the laſt day of term was only for conveniency of buſ- 
neſs, in regard there might noi be otherwiſe time to hear all 
the motions ; and it was faid by ſome of the bar, that ſuch 
motions had been uſually granted for diſmiſſing of bills on the 
day after the term. 


— Agreeable to the above mentioned order in Hill. vacatimn 


three days, and 1721, when the laſt ſeal laſted three mornings, * and comput- 


third — _ ing the third morning according to the day of the month, it 


— the would be a proper time to move to make a report abſolute, 
ay + a 4 . X 

month, the time (via. ) it would then be above cight days after ſervice; 

would be expired 

ſor making a report abſolute ; yet this not ſo, it being only a continuance of the firſt day. 


L 523] By Maſter of the Rolli, the report cannot as yet, be made 
abſolute ; for though this ſcal laſts three days, yet is it al 
only a continuance of the firſt day, and fo the tume not yet 
out +, 


+ The like determination by Lord Chancellor Xing, in 1730- 
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Anonymus, 


$. who was his Majeſty's reſident at Tunit, commenced 
* a uit againſt J. V. at law, and F. N. having brought 
a bill in equity again!t J. S. obtained an order to ſerve the 
attorney at law of tac defendant in equity, and that ſuch ſer- 
vice ſhould be good. And now the defendant in equity moved 
that his attorney ſhould anſwer for him, and that ſuch anſwer 
micht be take: without oath, foraſmuch as no commiſſion 
could be ſent to Tunit, and it was the ſame as if the defendant 
in equity lived in an enemy's country, 
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Caſe 148. 


Lord Chascellor 


Pai. 


A. being 
ſea ſues 13 


law, B. brings a 
bill in ot 
against A. court 
will order that 
ſervice on the 
defendant's at- 
torney at law 
ſhall be good 
ſervice, but not 
that ſuch attor- 
ney ſhall put in 
commillian 


11 anſwer without oath, M- If the defendant was in an enemy's country where no 


could go to take the anſwer, 


Cur: The plaintiff is intitled to a diſcovery, and an 
anſwer without oath is nothing; beſides the Engliſh have a 
conſul at Tunit, and commiſſions have gone there by way of 
Lebern; wherefore deny the motion. 


If there had been a general letter of attorney to one to 
appear in and defend ſuits, the court would have ordered ſuch 
attorney to appear for the principal and that ſervice on him 


ſhould have been good ſervice, 
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Lor+Chingellor 


Pak. 


2 Eq. Ca. Ab. 


513. pl. 2. 
In the court's 
allowance of a 


of a Jew's eſtate, 


s daughter 


ant, not mate- 
rial, though the 
daughter be 
above forty 
years of age, or 
married, or tho? 


* de 


D 
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for that 


Vincent verſus Farnandez, 


A Jets had a daughter who turned proteſtant, the Je 
had a very conſiderable perſonal eſtate, and dying in 


May laſt, after having by his will left ſeveral charities, and 
given his perſonal eſtate from his daughter to his executor, 


maintenance out - 


the daughter who was married and forty-four years old, pe- 
titioned Lord Chancellor for a maintenance upon the ſtatute of 
the firſt of Queen Arne, cap. 30. intitled an act to oblige 
the Jews to maintain and provide for their proteſtant children 
whereby it is enacted, “ that if any Jew parent, in order 
« to compel his proteſtant child to change his or her religion, 
&« ſhall refuſe to allow ſuch proteſtant child a fitting main- 
&« tenance ſuitable to the degree or ability of the parent, aud 
© to the age and education of ſuch child, upon complaint to 
«the Lord Chancellor or Lord Keeper, Sc. it ſhall be law- 
«ful for the Lord Chancellor, Sc. to make ſuch order for 
the maintenance of ſuch proteſtant child, as he or they 
« ſhall think fit,” | 


And it was objected that this caſe was not within the act, 


Firſt, This child is above forty years old, and fo the care 


of her education over. 


Second/y, She is married, and not now to be called a child, 
but to be provided for by her hutband. 


Thirdly, That the parent being dead could not be ſaid to 
hare refuſed, Sc. and fo the power given by the act at an 
end. 


L:rd Cbancellar: 1 ſtrongly incline to think this cafe within 
the act upon the following reaſons: the petitioner is a proteſt- 


ant child of a Jexviſb parent, tho' the parent be dead, Sup. 
| pole 


De Term, S. Hill. 1719. 325 
pole the child of a Jet turns proteſtant, and the Few the parent Vinernr e. 


will gives his eſtate to truſtees, upon a ſecret traſt, that * 

if the child turn Few the child ſhall have the eſtate, and 
not otherwiſe, As this would be clearly within the miſchief, 
ſo every one muſt with it to be within the meaning of the aft. 
It is not ſaid the complaint ſhalt be againſt the father, that 
would indeed take this caſe out of the act, neither is it ſaid, 
that the order ſhould be made upon or againſt the father, fo 
that this caſe fits every word made uſe of by the legiſlature, 


Suppoſe a ſuit or petition had been exhibited, and the Ferv 
the parent had died pending the petition, and had given all 
away from his proteſtant child becauſe the child had turned 
proteſtant, doubtleſs the complaint might be againſt the 
txecuter, and the order likewiſe againſt the executor 3 every 
one will allow this to be a hard cafe, and if the words be 
large enough (as they are) why ſhould they not be conſtrued 
to extend to it ? 


Then as to the ref/al of the parent, it is not to he intend- [ 526 1 
ed that the parent the Jew muſt make an actual reſuſal in 
wrds, for by that conſtruction the ſtatute might eaſily be 
evaded, and rendered uſeleſs. If the Fewifh father does by 
will diſpoſe of all his eſtate from his child, this is in law a 
refuſal ; and unleſs ſome other reaſon be made appear, it ſhall 
be intended, becauſe the child was a proteſtant. 


— — — I tm k 
* — _ _— 


The obligations of nature plead ſo ſtrongly on behalf of a 
child, that when ſuch a caſe happens, ſome great provoca- 
tion muſt be ſuppoſed to have occafioned it, and if no other 
reaſon be made appear, this difference in religion ſhall be in- 
tended the reaſon, 


Poſſibly theſe charities given by the %s will may be ' 
under ſome ſecret truſt for the clild it the thould tern Jer, 
wherefore let all this be inquired into by the maſter +, | 
1 

7 Though this was the opinion of the court, it does nat appear that on this | 


petition the court made any order; and as nothing further is co be traced in this | 
Batter, it is probable the parties came to ſome agreement. | 
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Cale 150. L'Fit verſus L'Batt. (1) 


8 * *oape HERE was a French will the original whereof wa 
A Nfl is made proved in French, and under it in the ſame probate 


in French and the will was tranſlated into Zng/y/, but it appeared to be 
ES, ans Faulſely tranflated, | 

varies from 

original ; probate being in a differeat language is not concluſive. 

[ 527 ] Upon which it was objected, that the tranſlation being 
part of the probate, and allowed in the ſpiritual court, it 
muſt bind; and the application muſt be to the ſpiritual court 
to correct the miſtakes in the tranſlation, which until then 


muſt be concluſive. 


But by the Mafter of the Rolls, nothing but the original is 
part of the probate, neither hath the ſpiritual court power 
to make any tranſlation; and ſuppoſing the original will was 
in Latin (as was formerly very uſual) and there ſhould hap- 
pen to be a plain miſtake in the tranſlation of the Latin into 
Engliſh, ſurely the court might determine according to what 
the tranſlation ought to be. And fo it was done in this caſe, 


ꝗ—L—ͤ— 


(1) Reg. Lib. B. 1718. fol. 172. 


Biſhop of London ver/us Web. 
Lord Chancellor D Is HOP Banner in the time of Edw. the 6th, being then 


P . R 
2 Eq Ca. Ab. Biſhop of London, made a long leaſe of ſome lands in 
a Ealing in Middl:ſex, in which there are about twenty years 


fans waſte, re- yet to come, and the leaſe was made without impeachment of 

mainder in fee R 

to 2 biſhop, le. Wa//e, and the defendant Ve, in whom by ſeveral meſne af- 

— — ſignments the remainder of this leaſe was veſted, articled 

ro geing - . 

the ground tor with ſome brick-makers, that they might dig and carry away - 

__ the ſoil of twenty acres ſix foot deep, part of the premiſſes, 
provided they did not dig above two acres in the year, and 


tevelled thoſe acres before they dug up others, 


Caſe 151. 


The Biſhop of London, having the inheritance of the pre- 
miſes in right of his Biſhoprick, brought a bill to enjoin the. 


4 digging 
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digging of brick in this manor, alledging that this was car- 
ning away the ſoil, -part of the inheritance, and would in 
conſequence turn the paſture field into a pit or pond; 
that it was like the caſe of Vane verſus Lord Barnard (a) 
where Lord Barnard having upon his marriage ſettled Raby 
caſtle (the family ſeat) upon himſelf for life without waſte, 
remainder to his firſt, &c. ſon of that marriage, afterwards, 
upon ſome diſpleaſure taken againſt his ſon, employed ſeveral 
perſons to pull down the caſtle, upon which the court granted 
z perpetual injunction to ſtop him, and ordered him to 
amend and repair what he had pull:d down ; for that he 
| ſhould not deſtroy the thing itſelf, which he had expreſsly 
ſettled, So in this caſe, the defendant, in digging all the 
ſoil for bricks, was actually deſtroying the field, 
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Biſhop of 
London ve 
PWV. 

[ 528 ] 
(a) » Vern. 738. 
Salk. 101. 

One in confider- 
ation of mar- 
riage ſettles an 
houſe to the 
uſe of himſelf 
for life fans 
waſte, remaia- 
der to his ſon, 
Ke. The ten- 
ant for life ſhall 
not pull down 
the houſe. Leſ- 
ſee for years ſans 
waſte cannot 
ull down an 
„or the 
trees that are 8 


defence or ornament to the bouſe, Leſſee for years ſans waſte may open mines, 


But for the defendant it was ſaid, that frequent experience 
ſhew'd, that the digging of brick did not deſtroy the field, 
there being many fields about the town where brick had 
been dug, and thoſe fields now uſed again for paſture z but 
admitting it was waſte, yet there being a power to commit 
waſte, the leſſee might do it, as well as open a new mine, 
and carry away the mineral, without filling it up again, 


On the other ſide it was replied, that the privilege of being 
ſans waſte would not in equity entitle one to pull down an 


houſe, or even cut down trees that are for the ornament of 
the houſe, (1) 


Lord Chancellor : Before the ſtatute of Glouceſer, waſte did 


lie againſt (5) leffee for years, and the being without im- 
peachment of waſte ſeems originally intended only to mean, 
that the party ſhould not be puniſhable by that ſtatute, and 
not to give a property in the trees or materials of an houſe 
pulled down by leſſee for years /ans waſte ; but the reſolutions 
having eſtabliſhed the law to be otherwiſe, I will not ſhake 
it, much leſs carry it further, 


(5) 1 Ink. 54, 
Hard that leflee 
for years fany 
waſte Gould en- 
joy the trees or 
materials of the 
houſe when he 
pulls them 
down, the in- 
tention only be- 
ing thar the 
leſſee for years 


ſhould be as free from waſte as he was before the ſtatute of Gloucetter, 


OO OC 
* 


c 


(1) Vide Sir H. Packin:ton's caſe 264. Chamberlain v. Dummer, 1 Bro. 


3 Atk. 215. Alon v. Allen, 1 Vez, Cha, Rep. 166, 


F, 


But 


l 
g 
3 
1 
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— — But I take this to be within the reaſon of Lord Barnard 
Was, — Caſe, where, as he was not permitted to deſtroy the caſtle to 
| the prejudice of the remainder-man,: ſo neither ſhall the leſles 
in the preſent caſe deſtroy this field, againſt the Biſhop who 
has the reverſion in fee, to the ruin of the inheritance of the 
church. 


Let the defendant carry off the brick be has dug, but 
take an injunction to {top further digging. 


Caſe 152. Metham verſar Duke of Devon. 


Lord Chancellor HE late Earl of Devenſbire deviſed three thouſand ponnds 
= * » * 4 E I *# all the natural children of his fon the late Dute of 
2 q- A. 


1. ol. 13. 331. Devonſhire by Art. Heneage; and the queſtion was, whether 


$5 . the natural children by Mrs. Hencage born after the will 
£7 One deviſes 

i gooo!. 1 ſhould take a ſhare of the three thouſand pounds ? 

F435 natur 


children of his ſon by Jane Stile, the baſtards born after making the will ſhall not take; nay the 
child in ventre ſa mere ſhall not take. 


Lord Chancellor: They ſhall not; the Earl of Devonſbir: 
could never intend that his ſon ſhould go on in this courſe, 
that would be to encourage it; whereas it was enough to 

(a) 1 Inſt. 3.b. pardon what was paſſed ; beſides baſtards cannot take (a) 

— until they have gained a name by reputation, for which rea- 
ſon, though I give to the iſſue of J. S. legitimate or illegiti- 
mate, yet a baſtard ſhall not take. 


* 
7 a 
. 
- 1 — - q > » - 


F 


= 
© 3 7 . 


ARS, 


4 — 
o es Is 


[ 530: ] But then it was ſaid, the directions of the will were, for 
And though ia the executors to pay this 3000 J. as the Earl the teſtator 


the priacipe - ſhould by d appoint, and the Earl afterwards by deed ap- 
Sto be paid pointed the 3000/. to all the children of his ſon (the duke) by 


by the exec u- Mrs. Heneage, ſo that this now depended upon the deed, and 


tors, as the 

teſtator by deed therefore mult refer to the children born at the time of the 
tould appoint ; g 

and the teſtator execution thereof, 

afterwards made ; 
the decd of appointment ; the deed of appointment referring to the will was held as part of the will, 
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c. The deed (1) referring to the will is as 
to this purpoſe, to be taken as part thereof, 


Alſo 1 it being a queſtion, whether a natural child in wentre 
fa mere, of the Duke of Devenſbire by Mrs, Heneage ſhould 
take? 


| Lord Parker inclined that ſuch child could not take for 
the reaſon abovementioned, viz, for that a baſtard could not 
take, until he had got a reputation of being ſuch a one's 
child; and that reputation could not be gained before the 


child was born. 


530 
MxzTHAM v. 


ake of 
DzvonsMirt 


(1) Reg. Lib. B. 1718. fol. 215. 


t proviſion for ſuch children or reputed 


« His lordſhip conceived the ſaid deed ** children of the ſaid duke by Mrs. 

to be part of the will of the Heneage, as were living at the time 
« ſaid late earl of Devon, in the nature of the date of the ſaid deed poll, but 
« of a codicil thereunto explanatory ** not for ſuch children as he atterwards 


« of the will, and that the money “ had by her.” 
thereby directed to be paid was a 


Babington verſas Greenwood, 


Freeman of Lenden on his marriage covenanted to add 
1500/, but of his own perſonal eſtate to 1500/. which 

was the portion of his then intended wife, and both theſe 
ſums were to be laid out in a purchaſe of land and to be ſet- 


tled upon the "uſb: and for life, and then to the wife for her ] 


life for ker jointure, and in bar of her der, with remainder 
to the children of the marriage. 


Caſe 153. 


Lord Chancellor 
PA KIA. 


Preced. in Chan. 
os. 
2 Eq. Ca. Ab, 
721. pl. 5. 
ointure by 2 
treeman on his 
wife in bar of 
dower will not 
bar the wife's 


cuſlomary part z ſecus if ſaiC to be in bar of her cultomary parts 


The freeman makes his will, and thereby (among other 
things) gives a legacy to his wile, and dies leav1 ing a wife 


and children. 


Upon a demand made by the wife of her cuſtomary part, 
it was objected by Mr. Mead, that though a jointure of /and 
made by a freeman on his wife in bar of dower, ſhould not bar 
the wife's cuſtomary part, any more than it would bar her 


of her ſhare by the ſtatute of diſtribution, (as in the caſe 
2 of 
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(5) Poft. Blun- 
den v. Barker. 
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of (1) Atkins verſus Waterſon, where the Court of Aldermen 
by the Recorder certified they had no cuſtom cxtendin g to 
that caſe 3) yet where the jointure was to be made out of the 
freeman's perſonal eftate, and conſequently to leſſen the cuſ. 
tomary part, ſuch a jointure ſaid to be in bar of dower ſhould 
be intended a full proviſion, and to be in bar of any other provi. 
fon, conſequently in bar of her cuſtomary part; at leaſt, that 
there being a legacy given by this will to the wife, ſhe ſhould 
not have both the legacy and the cuſtomary part, but muſt 
abide entirely by the will, or by the cuſtom, and that it had 
been carried ſo far by the late Maſter of the Rolls, as that 
where a freeman of London deviſed a real eſtate to his wife, he 
decreed that even this would bar the wiſe of her cuſtomary 
part, and that ſhe ſhould not take both, 


But Lord Chancellor held clearly, that a jointure of land made 
by a freeman of London upon his wife, if expreſſed to be in bar 
of her cuſtomary part by the cuſtom of London, then it would 
be ſo; but if it were not ſo expreſſed, and only ſaid to be in 
bar of her dower, this would be no (2) bar of the wife's cuſ- 
tomary part; becauſe land, or a real eſtate is of a quite diffe- 
rent nature from perſonal eſtate, and a matter wholly (6) out 
of the cuſtom of London; and as it had been admitted; that x 
jointure of /and ſettled in bar of dower would no more bar the 
widow of her cuſtomary part than it would exclude her from 
her ſhare by the ſtatute of diſtribution, in caſe her huſband 
ſhould die inteſtate, his Lordſhip ſaid, it was the ſame thing 
in the principal caſe, where a freeman had covenanted to lay 
out of his own eſtate 1500 J. in a purchaſe and to ſettle it on 
himſelf for life, remainder on his wife for life for her join- 
ture ; with remainder to his children, 


1/, Becauſe from that time the 1500 J. was not his own 
eſtate, nor what the cuſtom of London could meddle with; 
for a man's own eſtate is what he has beyond his debts, and 


J 


— 


(2) So lands ſettled on a child ſhall not be brought * hotchpot under the 
cuſtom. Hume v. Edwards, 3 Atk. 453. 


(1) 1 Eq. Ca. Abr. 157. pl. 5. 


what 


* 
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what he owes is t alienum, and the cuſtom of Londen aſſects 
only what is beyond his debts, 


20%, For that money covenanted to be laid out in land is, 
as to all reſpects, land in equity, and would deſcend as land 
for the benefit of the heir, and not go to the executor z it might 
be intailed as land, and had the other qualities of land, and 
couſequently was not within the cuſtom of London. 


Neither was this to be looked upon as breaking into the 
cuſtom ; for the freeman might at any time during his life, 
even in his laſt ſickneſs, have inveſted his perſonal eſtate in the 
purchaſe of land, which would defeat the cuſtom and ſtand 
a) good, though the freeman ſhould at the ſame time have 
faid, th:t he did this on purpoſe to defeat the cuitom. And 
as this (if the purchaſe was real) would have held good to 
bir the cuſtom, ſurely the caſe could not be worſe, where ſuch 
agreement for making the purchaſe was for a valuable confi. 
deration, and part of the marriage-articles. 


Then as to the legacy given to the wife by the freeman's 
will, it appearing that this legacy, together with all the other 
lexacies (ſor ſo it mult be intended) did not + exceed the huſ- 
band's teſtamentary part, it was (he ſaid) the ſame thing, as if 
theſe legacies had been given by the freeman expreſsly out of 
kis (1) teſtamentary part, which he had full power to diſpoſe of 
by his will; and therefore this legacy being no ways incon- 
filtent with the cuſtom, the wife might in ſuch caſe take both; 
for it was only the inconſiſtency betwixt the legacy and the 
cuſtom that prevented the widow or child in any caſe from 
taking both ; the conſequence of which was, that if the free- 
man gave any legacy out of his teſtamentary part, the wife or 
child might (provided there was ſufficient) take both by the 
will and by the cuſtom, and therefore ſo might the wife do 


here, 


1 +4. * 22 8 
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Land or money 
covenanted to 
be laid out in 
land not withia 
the cuſt:m of 
London. 


(2) Poſt, re- 
der ick verſus 
F. edctick 719, 
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w dow a legacy, 
and there is 
ſufficient out of 
his teſtamentary 
part to piy the 
ſame, the th .lt 
have her legacy 
and cuſtomary 
part alſo. 
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Acre autem whether ſuch legacy mult not be given out of the teſtamentary 
part, us appears from the reporter's notes to have been determined in the caſe of 


Bidle verius Biduie about this time. 
poſt. 722, 
(1) Contri Car v. Car, 2 Atk. 273. 


Vor. I. G g 


See alſo the caſe of Fre.erici v. Frederick, 


When 
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When indeed the freeman's teſtamentary part would not - 
pay all his legacies, there the wife, if ſhe were a legatee, 
ſhould not take her legacy and her cuſtomary part alſo (x), 


In the laſt place his Lordſhip ſaid, it could never be main. 
tained, that a deviſe of a real eſtate by a freeman to his wife 
ſhould bar her of her cuſtomary part or prevent her from 
taking both, unleſs it were ſo expreſſed in the deviſe; and 
that for this plain reaſon becauſe the deviſe of the real eſtate. 
to the wife no ways leſſened or prejudiced the cuſtomary part, 
nor was it any ways material to thoſe who were intereſted in 
the cuſtomary or orphanage part, where the real eſtate went; 


ſo that there could be no colour or foundation for ſuch a pre- 


cedent, as Mr. Mead had cited from the Rolls. 


In all which points the Court was extremely clear. 


— 2 — 


Caſe 154. 


At the Rolls. 


One having two 
nephews A. and 
B. deviſes his 
perſonal eſtate 
to A. and B. 
and if either die 
without child- 
ren, then to the 
ſurvivor ; this 


is good. 


(e* 6 Co. 7. 
WHd's cafe. 


— 
—— — 


(1) Vide Cowpey v. Scott, poſt. 3 vol. 123. 


Hughes ver/is Sayer. 


OHN Hughes, after ſeveral legacies, by his will direQed 

that the ſurplus of his perſonal eſtare ſhould be divided by 
his executors into ten ſhares, three ſhares whereof thould bs 
paid to his nephew and niece, Paul and Anne Hughes children 
of a deceaſed brother, and wfon either of their dying wwitheut 
children, then to the ſurvivcr, and if both ſhould die without 
children, then to the children of the teſtator's other brothers 


and lifters. 


The queſtion was, whether this deviſe over of a perſonal 
eſtate upon the deviſec's dying without children, was good or 
not ? 


And his Honour, having taken time to conſider it, gave 
judgment that the word [children] when unborn, had been in 
caſe of a will conſtrucd to be ſynonimous with ſue, and 
therefore would in a will, create an eſtate (a) tail; and if 
the word [children] was underſtood to be the ſame with i 
in the preſent caſe, then the deviſe over of the perſonal eſtate 
upon a death without iſſue would be void; but that here the 


words [dying without children] mult be taten to be children 
living 
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| living at the death of the party. For that it could not be taken 


in the other ſenſe (that is) whenever there ſhould be a failure 
of iſſue, becauſe the immediate limitation over was to the (1) 
ſurviving deviſee, and it was not probable, that if either of the 
deviſees ſhould die leaving iſſue, the ſurvivor ſhould live ſo 
long as to ſee a failure of iſſue, which in notion of law was 
ſuch a limitation as might endure for ever. 


And therefore, by reaſon of the limitation over in caſe of 
either of the deviſces dying witkout children, then to the ſur- 
viror, the teſtator muſt be intended to mean a dying without 
children, living at the death of the parent, conſequently the 
deviſe over good, 
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Say. 
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(1) So, Nicholls v. Hooper, ante 199. Fowler, 6 Bro. Parl. Ca. 309. Doe v. 


Ferth v. Chapman, poſt. 665, Keily v. Lyde, 1 Term Rep. 593. 


Anonymus. 


R. Hale moved for a ſequeſtration nf, for want of an 

anſwer, againſt a menial ſervant of a peer of the realm, 

as the firſt proceſs for contempt, in the ſame manner as in the 

caſe of the peer himſelf; and though the motion was granted 

by the Maſter of the Rolls, yet the regiſter refuſed to draw it 
up, as thinking it againſt the courſe of the Court. 


Upon which Mr. Hale moved it again before the Lord 
Chancellor, who upon reading the ſtatute (a) granted the mo- 
tion likewiſe, it appearing to be both within the meaning and 
words of the ſtatute ;z and if it were not ſo, as it was plain no at- 
tachment would lie againſt their perſons, conſequently there 
would be no remedy againſt them, and they would have a 
greater privilege than their lord, if the proceſs againſt ſuch 
menial ſervants were to be a ſubpoena. 


Caſe 155, 


Vide Vol. II. 
Lord Clifford's 
caſe. 

Firſt proceſs of 
contempt againt 
a menial ſervant 
of a peer of the 
realm is a ſe» 
queſtration niſi. 


(4) 12 W. 3. 
Cap» 3- 
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Win . . ö 
Caſe 156. nington verſus Foley 


3 8 PON the marriage of the plaintiff Mr, 7// mnnington who 

Parker, was eldeſt fon of Sir Francis Winnington, the family 
» Eq. Ca, Ab eſtate was ſettled upon the plaintiff for ninety-nine years if * 
6 ;. pl. 1. 749. ſhould fo long live, remainder to truſtees during his life, re. 


In a mainder to the firſt, Cc. ſon of that marriage in tail male 

2 — ſucceſſively, remainder to the firſt, Oc. ſon of any other mar- 
and made ten- . 

nant for ninety- riage, remainder over. 

nine years if he 

ſo long lived, remainder to truſtees during the life of the huſband, &c. Remainder to the firſt, Kt. 

ſon by the marriage in tail male, remainder to the firſt, &c. ſon of any other wife, remainder over, 


A 1 Mr. Winningten had by his lady (who was dead) one ſon, 
wife dead, and Who was come of age, and was in treaty for a marriage with 
Cn Fong by fe. One of the daughters and co-heireſſes of the Lady Read of 
—— Herrfordſpire, and the ſurviving truſtee for preſerving contin- 
ſerving conin® gent remainders being des d, leaving an infant heir, the father 
gent reminders and“ ſon brought a bill againſt the infant heir that he might 


deſcends to an : es: 

infant; if for — join in making a tenant to the precipe, in order to a common 
he fa- x - 

— recovery for making a ſettlement upon the ſon's marriage. 

decree the infant 

truſtee to jo n in a recovery. 

l *537 “J On the hearing the Lord Chancellor declared, that the 
truſtee being appointed to preſerve contingent remainders, and 
here being a velted remainder in tail, if this were for the good 
of the family, he did not ſce but ſuch truſtee might lawtully 
join. 

But his Lordſhip referred it to the Maſter to ſtate whether 
this was for the good of the family. 


The Maſter reported that the ſon was in treaty for the mary 


riage abovementioned ; that it was a beneficial marriage for 
the 
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the ſamily,and that it was neceſſary a new ſettlement ſhould be 
made of the eſtate,whichcould not be done without a recovery. 


And now coming on upon the Maſter's report, Mr. Vernon 
cited Sir Thomas Tipping*s caſe (a) where the father was te- 
nant for ninety-nine years if he ſhould ſo long live, remainder 
to truſtees during the life of the father, remainder to the firit 
ſon, c. There was no iſſue of the marriage, and the truſ- 
tees joined with the father in deſtroying the contingent re- 
mainders, which was held to be no breach of truſt. 


Alſo he ſaid there was a later caſe, where the truſtee, ag. 
the conſent of the father, joined with the firſt ſon the remainder- 
man in tail in ſuffering a common recovery, and yet held to 
be no breach of truſt ; for when ſuch remainder was veſted in 
one of full age, a ſubſequent remainder was not to be regard- 
ed; neither was it aſſets in law or equity. 


Lord Chancellor : It might be greatly miſchievous to a fa- 
mily, if ſuch a truſtee ſhould ſtand out and not join with the 
father and ſon, in cutting off the old ſettlement and making a 
new one; this is plainly for the beneſit of the family, for by 
the now intended ſettlement the ſon is to be but tenant for life, 
inſtead of tenant in tail; ſo that it is a means of preſerving 
the eſtate longer in the family ; alſo the wife of Mr. Viuning- 
uon the ſather being dead, there is an end of the contingent re- 
mainders by that marriage; and as to any remainders by an- 
other marriage, no remainder not in ought to be fo much 
regarded as this remainder in tail, which is actually veſted in 
Mr. 1 immington the fon. 


Therefore let the truſtee join with the father and ſon, in 
order to the barring this, and making a new ſettlement, and 
let the Maſter direct a proper conveyance in which the truſtee 
ſhall join (1), 

Then it was inſiſted, that the heir of the truſtee (though 
an inlant) was yet a truſtee within the act (5) which enables 
infant truſtees to convey by direction of a court of equity; 
and thereſore it was prayed that the infant truſtee might levy 
a finc, which muſt be good unleſs reverſed during his infancy. 
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(a) Stated ante 
in the caſe of 
Baſſet verſus 
Clepham. 359. 


Where ste- 
mainder in tail 
is veſted, ſubſe- 
quent contingent 
remainders are 
not regarded. 
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(5) 7 Anne, cip. 
19. 
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(1) Vide Bet v. Claſ bam, ante 359. Maxyjelt v. Manſell, poſt. 2 vol. 678. 
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Sed per Cur' : T do not know how I can direct the judges or 
commiſſioners to take a ſine from an infant; but let the Maſter 
direct a proper conveyance. 


3 
. 


5 


+ See this reſolution affirmed by Lord Chancellor King in the caſe of Town. 


fend verſus Lawton, vol. II. 
539 J Hinton ver/us Pinke, 
Caſe 157. 
_——_ RS. Fane Pinke by her will bequeathed ſeveral pecu- 
Panxus. niary legacies, and (int” al”) gave 1500 J. to her eldeſt 
ſon in truſt to lay it out in a purchaſe of lands in fee, and to 
+. ++ ap grant a rent-charge of 50 J. per annum thereout to his daugh- 
28 of iel. ter the plaintiff Mury, the wife of the plaintiff Hinton for her 
to be laid out in 
land fall be ta- ſeparate uſe. But 
ken as land but 


if a deficiency of 


aſſets, then not ſpecific, but ſhall contribute in proportion. Specific legacy is 


what veſts by aſſent of executor, 


.) Vize ante 
127. 
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That if her ſaid eldeſt ſon ſhould refuſe, or neglect to lay 
out 1500 J. ina purchaſe and grant this rent-charge, then he 
to have but 00 J. of the money, and the remaining 1000 /. to 
be laid out in the purchaſe of an annuity, as far as it would go, 
for the ſeparate uſe of the daughter, 


There being in this caſe a deficiency of aſſets, the queſtion 
was, whether the 1500/, legacy, or at leaſt the 50 J. a year 
annuity, ſhould abate in proportion ? 


Objected it ſhould not; becauſe it was ordered to be laid 
out in land, and ſo conſequently to be taken as a deviſe of 
land, by which means it was become a ſpecifick deviſe, as had 
been decreed by Lord C:wrper in the cafe of Burridge verſus 
Bradyl (a), and as it was land, it was of a different nature, 
for it would deſcend to the heir, &c, 


Mr. Vernon cont” : The legacy is money; and if money be 
deviſed to put one out an apprentice, or an annual payment 
be deviſed out of a perſonal eſtate, theſe, on a deficiency, {hall 
abate in proportion with the other legacics. 


Lord Chancellor: I agree this 1500 J. legacy ſhall be taken 
as land, but what the legacy is, or kow much is to be laid out 
in Jand, is the queſtion, 


Jie 
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The legatee of the 1500 J. cannot ſay he has a right to the 
15001. in ſpecie 3 indeed if the money in ſuch a hand were de- 
riſed, this would be a ſpecific legacy: A ſpecific legacy is 
where by the aſſent of the executor the property of the legacy 
would veſt. 

As there is a bene Gt one way to a ſpecific legatee, I mean, 
that he ſhall not contribute 3; ſo there is a hazard the other 
way; for inſt e, if ſuch ſpecific legacy (being a leaſe) be 
evicted, or eing goods) be loſt or burnt, or (being a debt) 
be loſt by che inſolvency of the debtor, in all theſe cafes ſuch 
ſpecific legatee ſhall have no contribution from the other le- 
gatees, and therefore ſhall pay no contribution towards 
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HiwTon v. 
PIN AKI. 


Specific legacy 
a3 it has in ſome 
iclpeAts the ad- 
vantage, ſo in 
«ther reſpect 
N hat the diſad- 
vantage of a pe- 


cuniary legacy. 


them. (1) 


Is it pcie, ſuppoſing there were in the preſent caſe 15004. 
of the teitaror's money laid upon the table, and the plaintiff 


—— 


(1) Theſe conſequences attending a 
ſpecif.c legacy have raiſed in the ſeveral 
caſes to be met with in the books the 
queſtion whether a legacy was /pecific 
or general F A ſperific legacy, (ſtrictly 
ſpeaking) is ſaid by Lord Hardwicke1n 
Prrſe v. Snajlin, 1 Atk. 417. to be a 
beq uelt of a particular chattel, ſpeciß- 
cally deſcribed and diflinguiſhed from all 
other things of the ſame kind, or (in 
other words) an individual legacy. 
So, Elie v. Walker, - Amb. 310.— 
Money therefore if ſufficiently in- 
guihed may be the ſubject ofa ſpecific 
bequeit, as, money in 4 certain che, Cc. 
La»/on v. Stitch, 1 Atk. 508. Bron/- 
gen v. Winter, Amb. 57. or a particu- 
lar debt, Ei, v. Waiker, Amb. 310. 
Aſpburner v. Macguire, 2 Bro. Cha. 
Rep. 108. (as to the ademption of 
which by payment in the teltator's life- 
time, vide Earl of Thomond v. Earl of 
Suffeik, ante 461.) So, of ſtock, as in 
Ajpton v. Aſbton, Ca. temp. Talb. 152. 
Avelyn v. Ward, 1 Vez. 424. Drink- 
water v. Fall ner, 2 Vea. 623.—80, 1 
bequeſt of a parr of a ſpecific chattel 
may be equally a ſpecific legacy, 3 Atk. 
103, but the legatees of ſpecific parts 
though not liable to abatement with 
general legatees, yet muſt abate propor- 
tonably amongſt chemſelves upon defi- 
ciency of the ſpecific thing bequeath- 


Go 4 


ed, Sleech v. Thoringtea, 2 Vez. 563. 
or on deficiency of the general aſſets for 
payment of debts, Long v. Short, ante 
403.—80 ſpecihc legatees of diſtin 
chattels ſhall abate proportionally on 
deficiency of general aſſets, Duke of 
Devon v. Atking, poſt. 2 vol. 382.—On 
the ether hand, a mere bequeſt of quan- 
tity, whether of money or any other 
chattel, is a general legacy, as of a 
quantity of ſtock, Purſe v. Snaflin, 1 
Atk. 414. Sleech v. Thorington, 2 Vez, 
562. Bronſden v. Winter, Amb. 57. 
Biſbop of Peterborough v. Merilockh, 1 
Bro. Cha. Rep. 565. and where the 
tellator has not ſuch ſtock at his death, 
it is a direction to the executor to pro- 
cure ſo much ſtock for the legatee, 
Partridge v. Partridge,Ca. temp. Valb. 
227. Grenſon v. I inter, ub. tup. So, 
the purpoſe to which a general le- 
gacy is to be applied will not alter its 
nature, as in the above caſe of Hinton 
v. Pinke. Perſonal annuities given by 
will are general legacies, Hume v. Ed- 
avards. 3 Aik. 693. Lewin v. Lewin, 
2 Vez. 417. (though this ſeems to 
have been doubted in Peacock v. Monk, 
1 Vez. 133.) Whether a legacy of mo- 
ney to be paid out of a certain fund, 
ſhall be adeemed by the failure of the 
fund, vide Saville . Biacktt, poſt. 
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the legatee ſhould ſay, I have a right to this ; 
ſpecie ? If not, then it is no 8 e 

But the will ſaying that in caſe of the ſon's refuſing or ne. 
glecting to make this purchaſe, then he is to have but 500 |, 
of the 1500 J. legacy, and the daughter to have the remaining 
1000/. therefore I take the daughter to be a legatee for 1000 
which is to abate in proportion and as far as it will go, to be 
laid out in an annuity for the plaintiff che daugliter for her 
life and for her ſeparate uſe. 


And Lord Chancellor ſaid, that though he could not (1) 
come into the#reſolution of Lord Cie r in the caſe of Bur- 
ridge verſus Bradyl, yet if it were inſiſted on, he had ſuch a re- 
gard for the precedent as cited, that he would ſee the decrets] 
order, but this not being inſiſted upon by the client, it was de. 
creed ut ſupra. 


Caſe 158, 


Lord Chancellor 
PAE ER 
2*q. Ca. Ab. 


5 30. pl. 8. 
Intereft for the 
arrears of an an- 
voity fiom what 


time, 


k ad * * 
— | 


(1) Vide Blower v. Morret, 2 Vez. 422. 


Litton verſus Litton. 


2 TTTON Litton married Bridget Meſn with whom 
he had no portion, but an expectation of a real eſtate, her 
father My//yn having a real eſtate and but two daughters. 


Littan Litton having no iſſue by her, by his will deviſed 500!, 
a year to his ſaid wife for her life, iſſuing ov? of all His eftate, 
and ſubject to that annuity gave his real eſtate to the plain- 
tiff R:binſon Litton, made his wife Bridget executrix and refi- 


duary legatee, and ſoon after died, 


The plaintiif Nabigſean being deviſee of the real eſtate which 
was a very large one, upon the repreſentation (as was ſaid) of 
the widow's father, that the perſonal eſtate was very con- 
fiderable, entered into articles with the defendant Bridget, that 
on her renouncing the executorſhip, and delivering over the 

rſonal eſtate to the plaintiff Robinſon Litton, he in conſidera» 
tion thereof would indemnify the defendant Bridget L:!tn 
ſrom all the debts of the teſtator, and pay her an additional an- 
nuity of 40 J. per annum; the 540 J. a year was to be paid 
free from taxes half-yearly ; and by theſe articles the detendant 
Bridget agreed to accept of a ſecurity for the 540/, a-year out 


ol par! of the Hate only. 
The 
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The plaintiff Litton brought a bill to be relieved againſt 
theſe articles, as gained upon a misrepreſentation of the value 
of the teſtator's perſonal eſtate, which in reality proved to be 
4000 1. leſs than the teſtator's debts amounted unto, and the 
widow brought her croſs bill for a performance of the articles. 


But upon the heagng of this cauſe, it appearing that there 
was no falſe inventory or particular made of the teitator's per- 
{onal eſtate by the detendant Bridget, nor any eſtimate given in 
of it, whereby the plaintiff Rebinon Litton might be induced 
upon the account of the value of the perſonal eſtate to come 
into theſe articles, and there being another motive to the 
plaintiff Robinſon to enter into the ſaid articles, (viz.) the de- 
fendant the widow's accepting the rent-charge of 540 J. a year 


out of part only of the eftate : 


Ld Cooper diſmiſſed the original bill with coſts, but as to 
the widow's bill ordered a performance of the articles, reſerv- 
ing the conſideration of intereſt. (1) 


The Maſter reported 820 J. due for the arrears of the an- 
nuity, and thereupon Lord C:wper decreed intereſt for the ar- 
rears of the annuity of 540/. a year from the very day of payment, 
aud this intereſt amounting unto about 80 J. Robinſon Litton ap- 
peaked to Lord Chancellor Parker. 

And it was argued that this was a voluntary gift of an an- 
nuity by will, not as a jointure before marriage, nor as a 
purchaſe, neither was there any clauſe of entry or nomine pane 
to intitle the annuitant to intereſt ; that it could not be intended 
the az:nuitant was to be paid at the very day, but ſome time 
was to be allowed; and if the annuity were paid one half-year 
under another, it was ſufficient ; for the annuity was granted 
to iſſue out of the land, and as the rent of the land muſt be ad- 
mitted to be well paid if paid one half-year under another, fo 
ought the annuity ifſuing out of theſe lands. That if an ac- 
tion of debt were brought for this annuity, or a diſtreſs made 
for it, the plaintiff in ſuch caſe would not at law have recover- 
ed intereſt; and why ſhould ſhe recover it in equity, eſpe- 
cially when the now plaintiff offered to pay the interelt from 
the end of half a year after the annuity became duc? 


1 


Lir ron . 
L1TToN. 


L 543 1 


_— 


(1) Reg. Lib. B. 717. ful. 205. 


That 


343 


Lit Tor v. 
L1tTT0x. 


An annuity left . 
the wife by the 
huſband's will, 
hall carry in 
tereſt from the 
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That according to the rule of the court, in the caſe of z 
annuity, though granted for a jointure, the intereſt ſhould he 
computed only from the day when the ſubſequent payment af. 
ter the arrear incurred became due. 


On the other fide it was inſiſted that this annuity was the 
widow's bread, and it mult be admitted to be due at the day 
of payment, from which day the party 7 who was to pay this 
annuity, by with-holding it in his own hand did wrong, and 
ought to anſwer intereſt ; at that time the widow might be 
neceſſitated to borrow money, and if ſhe borrowed money muſt 
pay intereſt for it, conſequently if liable to pay intereſt, ſhe 
ought by the ſame reaſon to receive it. (1) 


Cur” : Intereſt is a thing pretty much in the diſcretion of 
the court; and ſince Lord Chancellor Comper, that great maſter 
of equity, who heard the circumſtances and merits of the cauſc, 


day on which it appointed the defendant Mr. Rebinſon Litton to pay intereſt 


way payable, and 
not only from 

| the ſubſequent 
day of payment 


from the very day that it became due, and ſince this appears to 
have been the widow's bread, the decree ſhall ſtand. (2) 


after the arrears incurred. 


[ 544 ] 


His Lordſhip added, he did not approve of the diverſity that + 
the intereſt thogld only be carried from the half-year after the 
default of payment; for ſuppoſing the payment were but yearly 
ſhould it carry intereſt but from a year after the expiration of 
the year, when what became due for this annuity was all the 
widow had to ſubſiſt upon? 


Sed quere as to this; for it ſeems the arrears ſhould carry 
intereſt only from the firſt day of payment next after the ar- 
rears of the annuity became due, if payable half-yearly, then 
from the next half- ycar day; if quarterly, then from the next 
quarter-day, and ſo has been the common rule in theſe caſes; 
but the hardſhip of the principal caſe (tho' untruly ſuggeſted) 
and the weight of Lord Coxoper's decree before whom the whole 
merits of the cauſe were heard, ſeemed to influence the court 
in this matter. 


— 


(1) Vide Batten v. Earnley, poſt. 2 v. Auling, 3 Atk. 579. Awn. 2 Ver. 
661, 


vol. 163. 


Ferrers. 


Counteſs I rrers v. Earl 
Ca. temp. Talb. 2. Rebin- 
fen v. Cumming, 2 Atk. 411. Newman 


(2) Reg. Lib. B. 1718. fol. 448. 
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Farrington ver/us Knightly. 


1 OM Upton late of Lincoln's Inn, eſq; made his 
will, by which (int al) he declared as io his perſonal 
eſtate (if he ſhould leave any) that he gave 50/. thereof to his 
brother 4. 5 ol. to his nephew B. and made the ſaid 4. and 
g. executors, and gave 205, a- piece to others of his relations, 
ſeveral of whom were his brothers, nephews and nieces, and 
as ſuch his next of kin in equal degree within the ſtatute of dif- 
mibution, after which teſtator abruptly broke off without ſay- 
ing, In witneſs wheresf, &c. or making “ any diſpoſition of the 
ſurplus, which amounted to about 1200 /. 


All the will was written with the teſtator's own hand, tho? 
not ſigned by him, and was proved in the ſpiritual court as his 


will. 


They who were in equal degree of kindred with the exe- 
cutors brought this bill to have their ſhares of the ſurplus, ac- 
cording to the ſtatute. 


Mr. Vernen for the plaintiffs : The caſe which ſtands fore- 
moſt in the court upon this head, is that of Fefter (a) and 
Mint, where expreſs legacies were given to the executors, and 
likewite to the next of kin; and it was decreed ſuch executors 
were but truſtees of the ſurplus for the next of kin; for where 
a legacy is given to an executor, if he was to have the ſurplus 
inewiſe undiſpoſed of by the will, it would be giving him all 


and ſome. 


Nay, it has been held in this court, that where there were 
two executors, and an expreſs legacy was given to one of them 
only, this thould exclude them both from the ſurplus ; which 
is tronger than the principal cafe where legacies are given to 
ah the executors, and even in the caſes of the Ducheſs of 


Es ee as 


$44 


Caſe 159. 


Lord Chancellor 
Pank 
Preced in Chan. 

566. 

10 Mod. 443. 

2 Eq. Ca. Ab. 
421. pl. 2. 
Executor has an 
expreſs legacy, 
and ſo has the 
next of kin, and 
no diſpoſition of 
the ſurpius z the 
ſurplus decreed 
to be diſtribu- 
ted. 


[ *545 ] 


() 1 Vern. 73. 


— 


2 


f Vide the caſes of Rachfield verſus Careleſs, the Duke of Rutland verſus Du- 
bei of Rutland, pott. accord. /e vide the caſe of Attorney General verſus Hooker, 
poſt. where Lord King was of a contrary opinion, conceiving that where the ex- 
ecutor and next of kin had each of them a legacy, the undiſpoſed ſurplus would 


by law belong to the executor, aud he ſhould retain it. 
4 


Brau- 


FarnINGTON 
V. KNIGHTLY«» 
(a) Ante 114. 
(5)2 Vern. 675. 
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(a) Beaufort (b) Ball verſus Smith, Littlebury verſus Buliley 
proof was admitted to ſhew it to have been the intention of 
the teſtators, that though the executors had expreſs legacies, 
yet they ſhould likewiſe have the undiſpoſed ſurplus; but it 
would have been altogether unneceſſary to prove ſuch inten. 
tion, if the executors were of courſe to have had the ſurplus, 


But further, this eaſe is the ſtronger, in as much as the will 
is left imperfect without ſigning, and breaks off abruptly, 
whereas if the teſtator had lived to finith it, it is not to be ſup. 
poſed but he would have provided for thoſe who were as neu 
of kin to him as the executors themſelves. 


On the other hand Sir Robert Raymond for the defendants 
'admitted it to have been formerly the current opinion, that 
where an expreſs legacy was given to an executor, and no 
diſpoſition made of the ſurplus, the executor was but a truſ. 
tee of ſuch ſurplus for the next of kin; but ſaid of late the 
refolutions had been otherwiſe 3 that accordingly it was 0 
reſolved in the caſe of Ball and Smith by Lord Harcourt on 
great conſideration and view of all the precedents ; though 
it was true in that caſe the wife was executrix. That to the 
ſame effect was the reſolution of the Houſe of Lords in the 
caſe of the Ducheſs of Beaufort, and that of Littlebury verſus 
Bulkley. 


And as to what had been objected, that unleſs the executor 
ſhould be held a truitee of the ſurplus, it would be giving him 
all and ſome ; he ſaid where a will gives the exccutor an en- 
preſs legacy, it may well be intended by the teſtator, that in 
all events the executor ſhall have his legacy, altho' there ſhould 
come out to be no ſurpius; but that if any ſurplus ſhall remain, 
the executor ſhall have that ſurplus alſo. 'That the teſtator by 
making one his executor does thereby give him all his legal 


intereſt in the perſonal eſtate, | a F 


That the ſtatute of diſtribution could not take place or 
have any effect where there was a will or an executor ; fors 
aſmuch as that ſtatute operated only upon intefates gates, 
and the party cannot be ſaid to die inte where he was made 
an executzr, and declared that 54 is his aui; and as the pre- 
ſent caſe was not within the ſtatute of diſtribution, ſo, in- 

3 | dependant 
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ant thereof there could be no diſtribution; and as of. Farnixcron 


*. KNIGHTLY. 
ten as the ſpiritual courts attempted to make any, the courts at (a) Vide ante . 


| 2 Petit verſus 
Weſtminfter (a) prohibited them, Smith, and vol. 
2: Edwards verſus Freeman, 435. 


Again, in making diſtribution upon the ſtatute, it could not 
be doubted but the ſpiritual court had a concurrent juriſdiction 
with the court of equity : now in this caſe there being an ex- 
ecutor, no diſtribution could be made in the ſpiritual court. On 
the contrary, 

This will proved in the ſpiritual court, and appearing under 
the ſeal of the proper court which had the juriſdiction thereof, 
it was now to be intended and looked upon as a compleat will; 
and he cited a caſe, where upon a will which gave the executor 
an expreſs legacy, an inferior court of equity (I think that of 
(beter) was compelling the executor to make a diſtribution z 
but the court of C. B. granted a prohibition ; alſo the caſe of 
Colefavarth verſus Brangwin +, where a man made two execu- 
tors, giving only one of them a legacy, and made no diſpoſition 
of the ſurplus ; after great conſideration had of the point, Lord 
Cuoper decreed the ſurplus equally to both the executors ; and 
tothe ſame purpoſe was cited the cafe of Rawlins verſus Poel 
(5). BeGdes, that if an expreſs legacy was to bar the executor ) ante 297. 
from having the ſurplus, in this caſe there being expreſs lega- 
cies given alſo to the next of kin, it was but juſt they ſhould be 
barred in like manner. 


In the laſt place, as to the caſe of Fier verſus Aunt, he ob- 
ſerved that the reſolution there was grounded upon the fraud [ 543 } 
made uſe of by the executors in prevailing with their teſtator to 
make his will at a (c) tavern. (e) Ante 116. 


Mr. Vernon in reply: In Fefter and Monts caſe there was 
not the + leaſt proof of fraud : neither ought any will to be 
ſet afide in equity for fraud, as was ſaid by the Lord Cowper in 


pI 


—__ 


+ Precedents in Chancery 323. ſaid to be decreed by Lord Harcourt. But 
there no demand appears to have been made by the next of kin ; the bill being 
brought by one executor againſt the other, 

| So ſaid alſo by Lord Harcourt in the cale of Bal! verſus Smith, 2 Vern, 678, 
& vide Precedents in Chancery 567. 
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FARRINGTON 
Vo KNIGHTLY, 


Preced, i 
. +4 169. Y 
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the caſe of + Goſs verſus Tracy; for if the teſtator be impoſed 


upon in the making of his will, then it is not his will, 


He alſo cited (a) YatchelPs caſe, where one made two per- 
ſons executors, and gave them legacies without diſpoſing of 
the ſurplus; but as two of his children were looked upon to 
be baſtards, he gave them 205. a-piece in full bar of all their 
claim and pretenſions to any part of his eſtate; and the late 
Maſter of the Rolls let both them, and the reſt of the teſtator'; 
children in for the ſurplus of the perſonal eſtate, ſaying this 
was digitus Dei; but in the Houſe of Lords upon an appeal, 
though the other children were allowed their ſhare of the 
ſurplus, yet the two ſons to whom 204. a- piece was given in 
lieu of their claim, were not admitted to have any ſhare 


thereof. 


Lord Chancellor: ] do not take it to be a rule, that a will is 
not in any caſe to be ſet aſide in equity for fraud; for I lately 
ſet aſide ſuch a will for fraud myſelf in the caſe of one t 
Branſby ; I mean, I decreed the executor who gained the will, 
to be but a truſtee. An executor from his name is but a 
truſtee, he being to execute his teſtator's will, and therefore 
called an executor. In the preſent caſe che teſtator is not to 
be looked upon as dying inteſtate, but to have made the exe- 
ecutor a truſtee of the ſurplus ; and this is the reaſon why the 


ſpiritual courts cannot compel a diltcibution, becauſe they cans 


not inforce the execution of a truſt. Indeed in the caſe of a wife 
it has been held, that where the is executrix and has a legacy, 
and there is no diſpoſition of the ſurplus, ſhe ſhall have it; but 
I do not hear any precedents cited that go further. This 
differs from other caſes, by reaſon that the will ſeems to be 
left incompleat. It had been natural for any teſtator, (eſpe- 
cially for a lawyer, as this was) to have ſaid, “ In witneſs 
whereof I have ſet my hand.“ And this will though it has a 
date, yet it is not ſigned, nor has it the uſual concluſion, fo 


—— 


* — OO 


+ Ante 287, ſed quære, for the contrary ſeems to have been affirmed in that 
very caſe by Lord Cowper. 

t Branſby verſus Kerridge, decreed, November 14th, 1718, but this decree was 
in March 1727 reverſed by the Houſe of Lords, and the bill on which it was 
founded diſmiſſed. (1) 


(1) 3 Bro. Parl. Ca. 358. et vide Yade, 2 Atk. 324. Meadows v. Duch!/ 
Marriot v. Marriet, 1 Stra. 666. Barn- of Kingfton, Amb. 756. 


foey v. Powell, 1 Vez. 287, Benn v. 


that 
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that (probably) if the teſtator had not been interrupted, he 
would have gone on and diſpoſed of the ſurplus; but as he has 
not done ſo, it ſeems to be left undiſpoſed of; for which reafon 
it ought to go according to the ſtatute of diſtribution, as 1 
think it would, if the clauſe of a will diſpoſing of the ſurplus 
was raſed and become not legible : It is highly proper the law 
ſhould be ſettled one way or other in this caſe, though no great 
matter which way, ſo it be but known. For me to ſay in this 
caſe that the executors ſhall have the ſurplus, would be to make 
way for reverſing multitudes of decrees which have ordered 2 
diſtribution of the ſurplus in like cafes, and occaſion great con- 
ſuſion. I will conſider of the caſe, and be attended with pre- 
cedents, and will endeavour as far as I can to ſettle this 


point. * 

Accordingly (a) ſome time afterwards, each party having 
attended the Lord Chancellor with precedents, and his Lord- 
ſhip having taken time to conſider of them delivered his opi- 
nion, that the executors having an expreſs legacy of 50/. each, 
ſhould be truſtees of the ſurplus of the perſonal eſtate for the 
vext of kin, according to the ſtatute of diſtribution, (1) 1 

is 


— 
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(1) The reſult of the many caſes on 
this ſubje&t appears to be this. —By law 
the appointment of an executor veſts in 
him all the perſonal eſtate of the teſta- 
tor, and if any part (after payment of 
the funeral expences and debts) re- 
main undiſpoſed of by the will, it reſts 
with the executor beueficially — but 
wherever courts of equity have feen 0: 
the face of the auill ſufficient to convince 
them that the teſtator did not intend 
the executor to take the ſurplus, they 
have turned the executors into truſtees 
for thoſe on whom the law would caſt 
the ſurplus in caſe of a compleat in- 
teltacy, i.e. the next of kin; as where 
the executors are expreſsly called exe- 
cutors in truft, or where any other ex- 
preſſions occur, ſhewing the He only 
to be intended them and not the bene- 
foal intereſt. Pring v. Pring, 2 Vern. 
99- Rachfield v. Carels/;, poſt. 2 vol. 
158. Grazden v. Hicks, 2 Ark, 18. 


Dean v. Dalten, 2 Bro. Cha. Rep. 634. 
Bennet v. Batchelor, 3 Bro. Cha. Rep. 
28. So, Where there 1s a reſiduary 
clauſe, but the name of the reſiduary 
legatee is not inſerted. , beer v. 
Sheers, Mol. 288. Biſhop Cleyac v. 
Young, 2 Vez. 91. Lord Nerth v. 
Pur den. 2 Vez. 495. Or where the 
reſicuary legatee dies in the life-time 
of the teſtator. Nicholls v. Criſp, Amb. 
769. Bennet v. Butchevor, 3 Bro. Cha. 
Rep. 28. So, a pecuniary legacy to 
a ſole executor affords a futfhcient ar- 
gument to exclude him from the re- 
üdue, as it is abſurd to ſuppoſe a 
teſtator to give expreſsly a part of the 
fund to the perſon he intended to take 
the whole, Cook v. Walker, (cited) 2 
Vern. 676. TJeflin v. Brearett, Bunh. 
112, ODawers v. Dexves, poſt. 3 vol. 
40. And it is ſettled (notwithſtanding 
the caſe of Ball v. Smith, 2 Vern. 675 


that the wife being the executrix mall 
make 
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His Lordſhip took notice of the precedents with which he 
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had been attended : And 


Firſt, As to the caſe of Foſter and Munt, the decree in that 
was not founded upon the fraud, but the court declared that 
the will excluded the executors ſrom the ſurplus of the per- 
ſonal eſtate by having given them 10/7. a- piece for their care 


ard 


— nn 


PE EE 
— 


* 


- 
make no difference, as appears as well 
by the caſes mentioned above in Far- 
rington v. Knightly, as by Gcb/ſall v. 
Sounden, 2 Eq. Ca. Ab. 444. pl. 58. 
Martin v. Rebew, 1 Bro. Cha. Rep. 
154. So, equal pecuniary legacies to 
two or more executors ſhall exclude 
them from the ſurplus, Petit v. Smith, 
ante 7. and the ſeveral caſes there men- 
tioned. Carey v. Geodinge, 3 Bro. Cha. 
Rep. 110. The arguments that have 
been uſed in oppolition to thei* deciſi- 
ons, and to ſhew that the giving equal 
pecuniary legacies to two or more exe- 
cutors is not abſolutely inconſiſtent with 
an intention that they ſhould take the 


ſurplus, are 1/7, that ſuch gift would. 


ſecure to them a prop*rtion of their le- 
gacies in the event of a deficiency of 
aſſets (which applies equally to the caſe 


of a ole executor), and 2zdly, that they 


would take the legacies /cieral:y, 
whereas the reſidue would belong to 
them zointly. However the rule has 
long prevailed as above. Neither will 
legacies to next of kin vary the rule. 
H heeter v. Sheer, Mol. 288. Andrew 
v. Clark, 2 Vez. 162. But where- 
ever the legacy is cenfiflent with the 
intent that the executor ſhould take 
the whole, a court of equiy will 
not diiturb his legal right: and there- 
fore where the gift to the executor 
is only an exception out of another le- 
gacy, it thali not exclude him from the 
reſidue, becauſe it is ueceſſary to make 
ſuch exception expreſsly. C v. 
Rogers, Pre. Cha. 231. Hoſkins v. 
Hiaſtias, Pre. Cha. 263. Lady Gran- 
wille v. Duchejs of Beaufort, ante 114. 
Tenes v. Weſtcomb, Pre, Cha. 310. 


Geb/all v. Sounder, 2 Eq. Ca. Ab. 444, 
pl. 58. Newfizal v. Foonſflon, 2 Atk. 45, 
So, in Lewwyjon v. Law/on, 7 Bro. Patl. 
Ca. 57, the ſame principle ſeems to 
have pievailed. So a legacy to oneonly 
of two or more executors ſhall exclude 
neither from the ſurplus, becauſe the 
teſtator might intend to ſuch one a 
preference pro tanto. Cole/avorth v. 
Bren; wir, Pie. Cha. 323. Major v. 
Hawkins, 4 Bro. Parl. Ca. 1. Jobe 
Aon v. Tewijt (cited) 2 Vez. 167. hijhey 
of Clazue v. Jong. 2 Vez. gi. Wills, 
{ſvatt, 2 Vez. 166. The ſame rule ard 
reaſon hold, where ſeveral executors 
have anegual pecuniary legacies. Bra/z 
bridge v. Woodroffe, 2 Atk 69. Bowker 
v. Hunter, 1 Bro. Cha. Rep. 528. altho' 
in the laſt caſe Darauell v. Jeunet, 1 
Vern. 677. Bailey v. Meads Poue!,, 
Pre. Cha. 92. & 2 Vern. 361, and 
Vachell v. Jefferies, Pre. Cha. 169, and 
1 Bro. Parl. Ca. 167. were objetied 
as authorities againſt the determina- 
tion. Then as to ſpecific legacies, it is 
determined that a ſpeerfic legacy will 
exclude a fole executor. Randall v. 
Bockry, 2 Vern. 425. Southcot v. Wat- 
fon, 3 Atk. 226. Martin v. Rebow, 
1 Bro. Cha. Rep. 154. and alſo, that 
diſtinct /perific legacies of wnrqual value 
to ſeveral executors ſhall nut exclude 
them. B.inkhorne v. Fer, 2 V. 27+ 
and the language of Lord Hardwicken 
Seurbcot v. Watſon, treats „ ecific and 
pecuniary legacies as Randing preciſely 
upon the ſame ground in queſtions of 
this nature however no caſe occurs in 
the books in which 4nd /zecrfic le- 
gacies of equal value to ſeveral execu- 


tors have excluded them from the ſur- 
p A5. 
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and pains; and the teſtator by ſaying that the executors ſhould 
have 10 J. a- piece for their care, Cc. plainly implied they 
ſhould have no more. 


S-condly, (a) Earl of Briſt verſus Hungerferd g Gul. 3. by 
Sir Jobn Trevor Maſter of the Rolls, where there was an ex- 
preſs legacy of 100/. to the executors without diſpoſing of the 
ſurplus ; and his Honour decreed, that this legacy to the exc- 
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(a) Precedenta 
in Chancer Y $ I. 


cutors created a reſulting truſt of the refidue of the perſonal 


eſtate for the next of kin, 


Thirdly, (%) Bayley verſus Powell in 1698, by Lord Sommers, 


(3) 2 Vern, 361. 


legacies to all the next of kin of the teſtator, and a ſmall legacy 
to the executorsz in that caſe decreed the executors to be 


truſtees. 


Fourthly, (c) Randall verſus Bookey, Fanuary 10. 13 W. 3. 


% 


(c) a Vern, 425+ 


by Lord Keeper Wright, the teſtator made his wife executrix, 
and gave her an expreſs legacy; the wife decreed a truſtee of 
the ſurplus, according to the ftatute of diſtribution, 


Fifthly, (d) Ward verſus Lant, Hill. 13 M. 3. by Lord Keeper (d) Preced. in 
right, the teſtator made his wife executrix, to whom he gave 


ſome legacies, and hereupon ſhe was decreed to diſtribute the 


ſurplus. 


han. 186 


( 551 ] 


So that as to what has been ſaid (e) heretofore, that there (% By Lord 


was but a fingle precedent of the wife's being left executrix 


Harcourt in the 
caſe of Ball v. 


and having an expreſs legacy given her, wherein ſhe was de- $mith. Vide 


cared to be but a truſtee for the ſurplus : 


* 


2 Vern. 678, 


plus. And the argument which ſup- 
ports this rule as to pecuniary, certainly 
does not apply with equal force to 
ſpecific, legatees, fince it is very pro- 
bable that a teſtator may wiſh to diſtri- 
bute ſpecific quantities of ſtock, or 
particular debts, &c. &c. amongſt his 
executors in ſome particular manner, altho” 
equally in point of value and confiſtent- 
ly with an intention that they ſhould 
take the ſurplus. Shrimpton v. Stanhope, 
(cited 3 Atk. 230.) is not a caſe of 
flint ſpecific legacies, for it appears 


2» 


from Reg. Lib. B. 1736. fol. 104. that 
the teſtator there gave ſome ſpecific le- 
gacies to a man and his wife eint. 
whom he alſo made his executors. And 
ſo, in Hiiilis v. Brady, Barnard 64. 
and theſe caſes therefore ſeem like le- 
gacies to a ſole executor. With re- 
gard to the admiſſion of parol evidence 
in caſes of this kind, vide Rachfeld v. 
Careleſi, poſt. 2. vol. 158, and Duke of 
Rutland v. Dacheſi of Rutland, poſt. 2. 
vol. 210. 


Vol. I. H h Lord 


_ 

WA 

2, 52 
© x 
% 


— 


13 
em 0h 


— 


n 


8 
2 22 p 
r 


6 4 
N 


— * 8 
* 
= 0 * 
=. 
* * * 
a» . 


3 


= 2 


n Y $4 
— 


$7 
12 
** 


® 
NE 


<# £ 


M4 Wo 


* 
OA * 


r 
8 [Ts 
N 4 
3 


4 = mms X 
"_ 4 * : ” 4% — 


2 


* Ear EL. 
* 
1 


= 
8 


* 
. 


= ST, > 5 


* 
1 
— 
K 
* 4. 


$51 De Term. S. Trin. 1719. 


— — Led Chancelbor ſaid he had now ſeen ſeveral of thoſe d 
(«) Vide the And that they made no (a) difference where the wife and where 
— — 2 . a more remote relation had the exccutorſhip for that ſtill in 
the caſe of Lady All thoſe caſes, if there was no cxpreſs diſpoſition of the ſar. 
— rIe plus, the executor, whoever it was, had been looked upon 
Beaufort, ante but as a truſtee, with reſpect to ſuch ſurplus, for the nent 


_ of kin. 


And his Lordſhip ſaid, that he had ſpoke with Mr. Fernen u 
his life-time 4 upon this ſubject, who ſaid that there had been 
ſo manydecrees upon the point where a legacy was given to au 
executor and no diſpoſition of the ſurplus, that the executor wa 
but a truſtee of ſuch ſurplus, and this point had been thereby 
ſo fully eſtabliſhed, that he did not think it worth while to 
take notice of any latter decrees of this nature apprehending 
it to be a principle as much fixed, as that fce-ſimple land ſhould 


deſcend to the heir. 


His Lordſhip likewiſe took notice of the precedents which 
had bcen left with him by the other fide. As 


Fig, the Ducheſi of Brarfort's caſe, February 24, 170g, 
where the firſt Duke of Beaufort gave the uſe of his plate to his 
Ducheſs for life, whom he made exccutrix, and afterward; 
gave the plate to his grandſon the late Duke, without diſpoſing 

f 552 } of the ſurplus ; and decreed by Lord Ceruper that the Ducheſs 
was but a truſtee as to the ſurplus, for the next of kin; but 
reverſed by the Houſe of Lords; the reaſon of which might 
be, becauſe this was not properly a deviſe to the Ducheſs of the 
uſe of the plate, but rather an exception or reſervation to the 
Ducheſs, a deviſe of the plate to the grandſon, relerving the 

uſe thereof to the Ducheſs the executrix for her lite, 


Secondly, Weftconb verſus Jenes (1) Mich. 10 Ame, by Lord 
Keeper Harcourt, where a leaſe for years was bequeathed to 
the executrix for life, with remainder over to J. S. and de- 
creed that the executrix was not barred of the undiſpoſed ſur- 
plus; and this his Lordihip held might be fo, within tle 
reaſon of the Ducheſs of B, calc ; for it being an ex- 


—— — — — — 


* — — On —— — —v—eb — 


Mr. /*rnz died the February before this decree was pronounced. 


(5) Pre. Cha. 316. 
ception 
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ception or reſervation of the term to the executrix for her life, rien 


en it was not properly a deviſe to the executrix, and conſequently 3 
in no bar. 

* Thirdly, (a) Ball verſus Smith, Hill. 10 Anne, by. Lord (a) 2 Vera. 678. 
on Keeper Harcourt, one deviſed ſome plate to his wife which ſhe 


had as executrix to her former huſband, and two other pieces 
of plate, in lieu of, and recompence for ſome other plate which 
likewiſe had belonged to his ſaid wife as executrix to her for- 
mer huſband, but which the teſtator had himſelf diſpoſed of ; 
an made no deviſe of the ſurplus: Decreed, this ſhould not bar 
the wife of the ſurplus of the teſtator's perſonal eſtate, for this 
reaſon, the deviſe to her of the plate which ſhe before was in- 


g titled to as executrix of her former huſband was void, the ſe- 
og cond huſband having no power to diſpoſe of that by his will, 
d + tho' he might do it by act executed in his life-time alſo as , 

to the deviſe to her of the other plate, in licu of, and recom- 
k pence for what he had diſpoſed of in his life-time, out of that 
which belonged to her as executrix, it muſt be reaſonable to [ 553 J 

conſtrue this as a reſtitution rather than a gift. 
. His Lordſhip ſaid there were ſeveral other precedents on 
' each ſide, but theſe he thought to be the moſt material. 
: That as to the reaſon of the caſe it was moſt plain, the 
l making a perſon executor ought not to amount to a gift of the 
: teſtator's perſonal eſtate z it was no more than making him a 
_ truſtee, the very word executor importing ex vi /ermin that he 
s was only appointed to execute the will, and to have nothing 
a but the management of the perſonal eſtate. 

a . 
That this was demonſtrable by a very common caſe : As if 

| make A. my executor, and ſay no more, and A. dies inteſ- 
tate, without diſpoſing in his life-time of this perſonal eſtate, 
f (5) my next of kin, and ut the next of kin of My cxecuter, ſhall * — 


have adminiſtration de bonis non, together with all my perſonal v. Ducheſs of 
eltate, Rutland, 2 vol, 


97». 
Whereas were I to make A. my executor, and alſo give him | 
my perſonal gate, and die, and afterwards my executar ſhould 


— . — 


— 
» 


+ But by the report of this caſe, 2 Vern. Lord /arccurt ſaid he was content 
® have it conſidered as a legacy given by her huſband, ; 
Hh 2 die 
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die inteſtate, without diſpoſing of my perſonal eſtate, the next 
of kin and adminiſtrator of my executor ſhould have this per. 
ſonal eſtate, and not my next of kin, which & a demonſtration, 
that the making a man executor is not giving him the per- 
ſonal eſtate; for in the one caſe only, where the perſonal 
eſtate is given to the executor, on the death of ſuch executor, 
ſhall his next of kin have the perſonal eſtate, but not in the 
other. 


That the executor is but a truſtee, and ſuch, as well with 
regard to the legacies given by the will to a (a) third perſon, 
as to the reſt of the perſonal eſtate, is plain, in that if the 
teſtator by will gives a legacy (ſuppoſe the legacy of a horſe) 
to J. S. and dies, {till the legal property of this horſe is in the 
executor, as much as the legal title to the reſt of the teſtator's 
perſonal eſtate, and ſuch legal property of the horſe continues 
in the executor until he aſſents to the legacy. 


By the ſtatute of diſtribution the ſuceeſſion to the perſonal 
eſtate is as much ſettled and fixed in the next of kin (where it 
is not diſpoſed of by the will) as by the common law the title, 
to the real eſtate is fixed in the heir at law, if not given away 
by the will; and therefore it might in reaſon be a queſtion, 
even if there were no expreſs legacy given to the executors, 
nor any diſpoſition of the ſurplus A the will; for it ſeems 
within the reaſon of the caſe, where a man by his will de- 
viſes his real eſtate to J. S. for the payment of his debts, 
after payment thereof the deviſce is clearly but a truſtee for 
the heir. 


Even ſo by making an executor, I make him a truſtee of my 
perſonal eſtate for the payment of my debts ; and if I do not 
give him the ſurplus, why ſhould not ſuch an executor pari 
ratione be a truſtee for my next of kin? But this may be car- 


rying it too far. 


However, where the teſtator by expreſs words has ſaid that 
his executors ſhould have 50/. a-piece out of his perſonal 
eſtate, it were offering violence to the will, for a court of equity 
to ſay ſuch exccutors ſhould not only have 50/. a- piece, but all 
the reſt of the perſonal eſtate ; this would be indeed faying, 
that ſuch executors'ſhould have all and ſome. 


An 
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An executor has nothing in his own right, but what is ex- 
preſoly given him by the will, and ſo differs from an heir who is 
{-iſed in his own right; and it is moſt reaſonable, that where 
a teſtator gives his perſonal eſtate from his neareſt relations, be 
ſhould ſay fo, elſe why ſhould it be preſumed? Beſides this caſe is 
the ſtronger, in regard the will is plainly an imperfect and un- 
finiſhed will; and it is not to be imagined but that if the teſta- 
tor had compleated it, he would have given a competency to 
his next of kin, which he has here not done. 


Upon the whole; here being an expreſs legacy of 50/. 0 
each of the executors, and no diſpoſition of the ſurplus of the 
perſonal eſtate, the executors are but truſtces with reſpect to 


ſuch ſurplus, which mult go to the next of kin, according to 


the ſtatute of diſtribution. 


Sir Matthew Jeniſon ver Lord Lexington. 


Tenant for three lives to him and his heirs, aſſigns over 

his whole eſtate in the premiſſes by leaſe and releaſe, to 
J. S. and his heirs, reſerving a rent of 10/. a year to the 
ailignor, his executers, admin;/lrators and aſſigns, with proviſo that 
upon non-payment the aſſignor and his heirs might re-enter, and 
the aſſignee eovenants to pay the rent to A. the aſſignor, hi; 
executors and adminiſtrators, 
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Caſe 166. 


Maſter of the 
Rolls. 


2Eq Ca. Abs 
4 c. pl. 10. 

J. S. leſſee of 
and to him 

his heirs for 
three lives, 

fl yns the whole 
eſtz e, reſerving 
arent to him and 


his executors, and dies, his executors and not his heir are entitled te the rent. 


Objected, This rent reſerved comes in lieu of land, and as 


the land would have gone to the aſſignor and his heirs, ſo ſhall 
the rent, and this is further explained by the proviſo, which 


lays the aſſignor and his heirs ſhall enter. 


On the other ſide I inſiſted, that the aſſignor having parted 
with his whole eſtate for all the three lives, he had no reverſion 
left in him to which the rent could be incident; and therefore 
it being by expreſs words reſerved to the executors, it ſhould 
go to them for the three lives. That in cafe one ſeiſed in fee 
ſhould leafe the premiſſes for years, reſerving a rent to the 
leſſor and his executors, this would prevent the rent from going 
to the heir, though he had the reverſion, and the rent in ſuch 
cale would (a) fink after the death of the leflor, and would not 
goto the executors, becauſe they would not be intitled to the 

Hh 3 reverlion 
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Sir Marruzw reverſion to which the rent was incident: So if tenant for 
ENISON v. 


(s) 2 


„ LIIIN G“ 
TON, 


Saund. 


371, 367. 


three lives were to make a leaſe for years, reſerving a rent to 
him and his exccutors, it would not go to his heir, neither to 
his executors z but in the principal caſe, there being no rever. 
ſion to which the rent was incident, it might be reſerved to 
the executors. For 


That when the whole eſtate was granted away, reſerving a 
rent, the reſervation of the rent was like a new grant from the 
aſſignee, and there was no doubt but a rent might be granted 
or aſſigned to one and his executors for three lives, That in 
Sacheverel (a). and Frogate's caſe, where a man ſeiſed in fee 
leaſed the premiſſes, reſerving a rent to himſelf, his execu- 
tors and adminiſtrators during the term, it was the words 
[during the term] which made it a good reſervation to the 
heir. 


Cur” : It is a plain caſe and no need of mooting it; here is 
no reverſion to the aſſignor, and the rent is by expreſs words 
reſerved to the executor, the proviſo for the heir to enter is not 
material, as long as the reſervation of the rent is to the exe- 
cutor, for in ſuch caſe the heir is a truſtee for the executor ; ſo 


diſmiſs the bill with coſts. 


Afterwards (5) this matter came on again by a bill of inter- 
pleader of the Duke and Ducheſs of Rutland's daughter, heir 
and executrix of Lord Lexington; at the hearing of which, vir 
Matthew Jenniſon made default; and Lord Chancellor Ang 
ſaid, that if the reſervation were void, yet the covenant mult 


_ be plainly good, which was to pay the rent to the executors 


and adminiſtrators of A. the aſſignor; but the Court inclined 
that here being no reverſion, the rent during tho three lives 
might be well reſerved to the executors ; and at length decreed 
zt to the cxecutars, 
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Baugh ver/us Holloway. Cafe 161. 


1 f 5 | Lord Choncelloy 
NE makes his will and (int? o/”) deviſes lands to A and we os 


his heirs, in truſt to pay the teſtator's heir at law 200 /. , KA ca. ab. 


' 1 hich 1 „ 397+ Pl. 33, 
and there are three witneſſes to the will, one of which is 4 al yh BE 
himſelf the deviſce of theſe lands. witneffes to the 

will is a deviſee 


of part of the land ; whether not a good witneſs, if he aliens the land without covenant of 
warranty ? 
The heir brings his bill to impeach the will for want of three 
credible witneſſes, in regard A. the deviſce of the land is not a 
credible witneſs, but a party intereſted. 


Wah:reupon Sir Robert Raymond obſerved, that it had been 
determined in the caſe of (a) Hildyard verſus Jennings by Lord ( cant. 514. 
Chief Juſtice Holt, that the will as to this deviſe only, was f 558 ] 
void, and then A. would be a good witneſs as to the reſt (b) of (5) Vide Swiab, 
the will, _ 

Nay, that even with reſpect to the lands deviſed to A. if A. 
had aliened ſuch lands without any covenant or warranty, ar 
had not by taking the rents and profits been liable to account, 
he wou!d, according to the aboye mentioned reſolution, have 
been a good witneſs to the whole will; juſt as if A. had been 
a legatee of money and (c) had releaſed the legacy, there could 
in ſuch caſe (as every day's experience ſtews) have been no 


objection to his evidence. 


(c) Swinb. ubl. 


ſupra,. 


The court ſaid nothing as to this point, but that the heir 
ought to have conteſted the will at law; and if it had been ad- 
judged againſt him there, (viz.) that the will was good, then 
he might have come here for the 200 J. wherefore retain the 
bill for a year from Michelmas term next, that the plaintiff may 
have two aſſizes to try this will, but let the plaintiff pay the 
defendant his coſts. (1) | 


* 


(1) Vide Stat. 25 G. 2. c. 6. et vide the Regiſter's book, and the credibility 
Il ua bam v. Chetwynd, 1 Burr. 414. of witneſſes atteſling a will is confider- 
(in which this caſe of Baugh v. Hollo- ed at large). Hindfen v. Kerſey, 4 
way is tated by Lord Man field from Burn. Eccl. Law 86, 


Hhz ; 


558 


Caſe 162. 


a Eq, Ca. Ab. 
5 pl. 6. 

ne borrows 
money during 
His infancy, and 
applies it to the 
buying of neceſ- 
ſaries, and after- 
wards coming 
to age deviſes 
his lands for 
payment of his 
debts ; this debt 
contracted dur- 
ing infancy is 
within the truſt, 


( 559 ] 


De Term. 8. Trin. 1719. 


Marlow verſus Pitfeild. 


NE Pitfeild an infant, whoſe eſtate was conſiderable, 

but conſiſted chiefly of a reverſion after his father' 
death, having married without his father's conſent, was there. 
upon diſcarded by him, and forced to take a houſe for himſelf 
and his wife. Not long after this he attained his full age, and 
having during his infancy borrowed money (which money ſo 
borrowed amounted to 130/.) and therewith bought ſome 
neceſſaries, made his will, deviſing his real eſtate to truſtees for 
the payment of his debts with intereſt, 


The queſtion was, whether the monies actually advanced to 
the teſtator Pitfeild during his infancy were to be paid within 
this truſt? 


His Honour the Maſter of the Rolls took time to conſider 


of it, and now gave his opinion that this money actually lent to 


(a) Salk. 279. 
286, 387. 


Infant borrows 
money and ap» 
pl cv It towards 
p4y ment of his 
s tor neceſ- 
8; infant 
e to pay this 
12 cyuity, tho? 
„t at law, 


the teſtator, though during his infancy, was within the truſt 
and ought to be paid. | 


Firſt, The court admitted that if an inſant be ſued in an 
eumpſit for money lent him during his infancy, the defendant 
may plead nen affurpſit, and give the infancy in evidence, 
which demonſtrates that the promiſe or contract is void, and 
therefore to be given in evidence on non afſumpſit, as was re- 
ſolved by Treby Chief Juſtice. (a) And the diverſity is betwixt 
the deed or band, and the bare promiſe of an infant; for 
though the latter be merely void, ſo as to enable the defendant 
to plead non afſumpſit, yet in caſe of the former, the infant 
cannot avail himſelf of the plea of on ef fuctum, but muſt 
plead his infancy, 


Secondly, Though the law be, that if one actually lend mo- 
ney to an infant, even to pay for neceſſaries, yet as the in- 
fant in ſuch caſe may waſte and miſapply it, he is therefore 
not liable, according to the reſolution in Salł. 279. it is how- 
ever otherwiſe in equity ; for if one lends money to an infant 
to pay a debt for nicfſaries, and in conſequence thereof the in- 


| fant does pay the debt, here although he may not be liable at 


law, he muſt nevertheleſs be ſo in equity; becauſe in this 


* alc 
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caſe the lender of the money ſtands in the (a) place of the Mantows. 


PiTyFziLD. 


perſon paid, vis. the creditor for neceſſaries, and ſhall recover (6) Vide cats 


in equity, as the other ſhould have done at law, 1 


Thirdly, His Honour thought that as equity ſhould take care [ 560 ] 
of creditors, ſo it ought to ſhew it's concern for infants, and 
not give any encouragement whereby theſe might be drawn in 
during their infancy to take up ſuch ſums as might ruin them; 
and therefore had there been in the principal caſe the leaſt 
circumſtance of fraud, or had the money been advanced to 
ſupply the infant's extravagancies, he ſhould have been of a 
different opinion; but here the principal ſum being but 130/. 
and the infant's eſtate conſiderable, and he being on his father's 
diſpleaſure left deſtitute and obliged to borrow money for his 
neceſſary ſupport, it could not be imagined but had the teſta- 
tor been now living, and been aſked the queſtion, whether the 
debts which he had actually and without fraud contracted, 
ſhould be paid within the truſt ? he would have ſaid that they 
ought to be paid. 


Wherefore conſidering all circumſtances, and particularly 
ſince he did not. barely defire that his debts ſhould be paid, 
but with intereſt alſo (which is unuſual); it was decreed, that 
this money actually lent as aforeſaid, though during the teſta- 
tor's infancy, was within the truſt. 


Ex parte Salkeld. | Caſe 163. 


ALKELD was a clothier in town, and Hale made cloth Lord Chanceltor 
in Wiltſhire; Salkeld was indebted to, Hale in 1801. for T Es 
| . ho' a creditor 
cloths, and afterwards by bill of ſale aſſigned over theſe cloths comes into a | 


commiſſion of 


int al. to his father-in-law Jactſen towards ſatisfaCtion of a debt bankruptcy, and 


pretended to be due from him to Jackſon. proves his de bt, 
and is prevailed 


on to be an afſignee, (being informe1 that otherwiſe he ſhould loſe his debt) yet if the bankrupt 
has no eſtate, the creditor may take the bankrupt in execution, if be will waive any benefic of 
the flatute. (1) 


Hale brought an action at law againſt Sa/Zeld, and having [ 561 J 
obtained judgment took him in execution on a Ca. Sa. and 


n 


— 


(1) Ex parte Capet, 1 Atk. 219. Lind/ey, 1 Atk. 220. Ex parte Dor- 
Ex parte Ward, 1 Atk. 153. Ex parte withers. 1 Atk. 221. 
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Ex parte 
SAtKELD» 


{a) Vide 5 Geo. 
C20. 24. 


De Term. S. Trin. 1719. 


this was about two years ſince; and an act was made the a) 
laſt ſeſſions, whereby a bankrupt, in cafe he ſurrenders himſelf, 
be examined, and four fifths in value and number of his cre. 
ditors ſign his certiſicate, and teſtiſy their conſent, &c, is t 


be diſcharged. 


After this, the bankrupt's father-in-law takes out a com- 
miſſion of bankruptcy againſt Sz&e/d, under which Hal: i; 
prevailed on to come and be affignee, being told that other. 
wiſe the bankrypt's father-in-law would fink the eſtate and get 


him diſcharged. | 


It proved that the bankrupt's remaining eſtate was but ſame 
few ſhillings, and ſome deſperate debts. 


Salteld the bankrupt petitions that he might be diſcharged 
out of execution, ſince Hale, at whoſe ſuit he was taken in 
execution, had come into the commiſſion, and proved his 
debt, nay was the aſſignee under the commiſſion, and that this 
had been often ſettled; nor could it make any diverſity, whe- 
ther the bankrupt's eſtate was great or ſmall, for the creditors 
could have but all: that though Hale had propoſed waiving all 
benefit and advantage accruing from the commiſſion, yet this 
was now too late, he having come in under it, proved his debt, 
arid conſented to be aſſignee, which was a plain c ection to pro- 
ceed this way, and being once made could not be waived after- 


wards. 
On the other fide it was inſiſted, that if fraud appeared on 


the bankrupt's fide, and an honeſt debt on the creditor's, equity 


[ 562 ] 


The reaſon of a 
creditor's com- 

ing in under the 
commiſſion, and 
Woving his debe, 
may be to oppoſe 
the bankruot's 

being diſcharged, 


ought not to interfere in prejudice of the honeſt creditor, and 
in favour of the fraudulent, bankrupt ; which Lord Chancelke 
admitted. 


That here was fraud apparent, when the bankrupt's father- 
in-law took out the commiſſion, which muſt be intended in 
favour of the bankrupt, and not of his ereditors; whereas the 
crediror's good is the proper end of ſuing out commiſſions. 


That it might be thought neceſſary 77ale ſhould prove his 
debt before the commiſſioners in order to oppoſe the bank- 
rupt's diſcharge 3 and this was held to be reaſonable by I 


Chancellor, 
That 


w 25 ww 
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That the reaſon of it's having been frequently ruled that a 
creditor could not come in before commithoners, and then 
detain the body. of the bankrupt in priſon, was, becauſe it 
would be unconſcionable the creditor ſhould detain the bank- 
rupt's body in cuſtody for non-payment of his debts, and yet 
ſcize all his eſtate wherewith he was to pay them; but this caſe 
difered, the bankrupt having no eſtate left to ſeize, in regard 
all had been before made away by the bill of ſale to his father- 
in-law. 

That another reaſon why the creditor ſhould not detain the 
bankrupt's body in priſon for a debt, was becauſe by coming 
into the commiſſion the creditor elected to have the benetit of 
the bankrupt's eſtate towards ſatisfying his debt, and therefore 
aucht to waive his former execution of the body; but here 
could be no election of an eſtate where there was none; and 
this was like the caſe of an e/egit to extend the moiety of the 
land, where after ſuch an execution, the plaintiff, it was true, 
could not take the perſon of the defendant, but if the ſheriff 
ſhould return that there was no land, this would be no elec- 
tion, and the plaintiff might afterwards take the body of the 
defendant, Notwithſtanding, that in this caſe the creditor, to 
ſhew he was ſatisfied there was no eſtate of the bankrupt left 
to be diſtributed, was willing to waive all benefit and advan- 
tage under the commiſſion. 


Cur : This commiſſion is plainly ſued out fraudulently by 
the bankrupt's father-in-law to diſcharge the bankrupt out of 
cuſtody; the propoſal is fair on the creditor's fide, to waive 
any benefit under the commiſſion, and therefore ought te be 
accepted; the creditor cannot be id to clect to be ſatisfied 
out of the eſtate, where there is none, which more particu- 
larly diſtinguiſhes this caſe, 


I will not diſcharge this bankrupt to the prejudice of a cre- 
ditor, where it appears on the face of the thing, that the com- 
miſſion was ſued out in favour of the bankrupt himſelf by 
his father-in-law, and not far the ſervice and advantage of 
Ffeditors, 


562 


Ex parte 
SALKELDs 


No election 

in caſe of a 
creditor 's com- 
ing in under the 
common to 
be paid out of 
the bankrupt's 
etieRs, if no 
effects. 


[ 563 J 


Argument of 
fraud, if the 
comm ſſion be 
ſued out by 

the bankrupt's 
father, in order 
to diſcharge the 
bankrupt. 
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Caſe 164. 


Lord Chancellor 
PARKER. 


2Vern.753.766. 
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Pinbury verſus Elkin. (1) 


NE makes his wife executrix, and gives her all hi; 
goods and chattels ; provided that if foe hall die without 


Preced. in Chan. iſe by the ſaid teftator, then after her deceaſe 801. ſhall remain to 


48 Js. 
2 Eq. Ca. Ab. 
346. pl. 


the teſtator's brother J. S. Afterwards tlie teſtator dies. 


9. 
One poſſcſſed of a perſonal eſtate, deviſes if his wife dies fans iſſue by him, that then 80 J. (hall be 
paid to his brother, good. Alſo good, though the brother dies in the life of the wife, 


1 564 


The ſeveral 
fenſes of the 
words (dying 
without iſſue). 
() Ante Ni- 
cholas verſus 


Hooper, 298, 


J. S. the teſtator's brother dies in the life-time of the teſtu 
tor's wife, and then the wife dies without iſſue, upon which 
the queſtions were, i, whether this legacy of 80/7, was ori. 


. ginally good, it being to take effect in caſe the teſtator's wife 


ſhould die without iſſue by the teſtator ? 
| Secondly, Whether if originally good, it was not ſince be- 


come void by the death of J. S. the legatee in the liſe- time of 


the teſtator's wiſe, and before the contingency happened ? 


This cafe being argued before Lord Chancellor, his Lordſhip 
took time to conſider of it, and now gave judgment. 


He faid, that the words [dying without iſſue] had ſeveral 
ſenſes (a); as firſt, a legal ſenſe, when there was a failure of 
iſſue of tenant in tail, ſo as to intitle the remainder-man, or 
reverſioner to a formedon in remainder or reverter, which is, 
whenever there is a failure of iſſue of the body of tenant in 
tail, 

Secondly, Another ſenſe of dying without iſſue was, if the 
party died without ever having had iſſue, and that was the ſenſe 
put upon theſe words in the caſe of Brett verſus Pildridge, cited 
in 1 Sid. 102. and in 1 Keb. 248, 462. where a man gave a 
portion with his daughter in marriage, and the huſband co- 
venanted with his father-in-law to repay him 500 J. part of 
the portion, if the daughter ſhould die without iſſue within two 
years after the marriage; the daughter had iſſue within two 
years, but ſhe, and Afterwards her iffue dicd without iſſue 


within the. two years; and the caſe coming on in chancery 


—— 


— 
— 


(1) 1 Reg. Lib. B. 1718. fol. 511. 


_— LF 7 
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cas referred to the opinion of four judges, who all held, that 
he father ſhould not have any of the portion back again, in 
regard there ence had been iſſue of the marriage. 


Thirdly, But by the third ſenſe of a perſon's dying without 
due, is intended 2rithout leaving ifſue at the time of his (a) death, 
:nd in this ſenſe the words [dying without iſſue] ſhall be 
uten in the principal cafe z which indeed ſeems to be the na- 
tural meaning of theſe words : for taking the cafe to be that 
J. &. dies leaving a ſon, and afterwards that ſon dies without 
iſue, and one ſhould 4/« any gentleman (not of the bar) whe- 
ther J. S. died without iſſue? It would be naturally, truly, 
and properly anſwered, No: 7. S. did not die without ifſue, 
but left iſſue a ſon ; but that ſon is ſince dead without iflue, 
{o that now J. S. is dead without iſſue; for the words [dic 
without iflue] are relative to the death of the party, and it is 
plain that at J. $.'s death, when he left a ſon he did not die 


without iſſue. 


Moreover, in the principal cafe, the words import ſtrongly 
that they are to be intended in this ſenſe (to wit) dying with- 
cut iſſue living at the party's death, becauſe the legacy of Bo J. 
(being the legacy in queſtion) if the wife ſhould die without 
iſue by the teſtator, then after her deceaſe is to remain to the 
teſtator's brother (5), which words then after i. e. immediately 
ger, would be inconſiſtent and repugnant, if the dying with- 
out iſſue ſhould be taken in the other ſenſe whenever there 
hall be a failure of iſſue; for this would be carrying the pay- 
ment beyond the day ; it would be as abſurd as to appoint the 
di of payment to be to-morrow if it ſhall rain this day twelve 
month, which is to make the condition over-reach the day of 


payment, (1) 


Alſo his Lordſhip ſaid, that taking the 80 J. as intended to 
be given whenever there ſhould be a failure of iſſue of the body 
of the teſtator's wife by him; this would be a ſtrange clog 


dmc 


564 


Prxnury v. 
ETkix. 


5651 
(a) Anteubi 
ſupra, & poſt, 
Forth verſus 
Chapman, 6£6. 


(6) See the eaſe 


of Hughes - 
ſus Sayer, 


ante $34- 


[ 566 J 


(i) Sed Vide Beauclerk v. Dormer, word © then“ in limitations of eſtates 
2 Ack. 311, Bigge v. Benſiey, 1 Ero. ai framing contingencies, 


Cia. Rep. 190. as to the eſtect of the 


1 7 


$66 


Pinnvuny v. 
ELEkIN. 


(a) Vide ante 
Nichols verſus 
Hooper 198. 


he _— mo 
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upon aperſonal eſtate, and ſubjecting it to the payment of a ſum 
of money (as it might happen) one hundred years hence, ken 
it would be no kindneſs to the legatee, in whoſe favour it was 
(a) perſonally intended; but by that time he muſt be ſuppoſed 
to be dead, and it might be difficult at ſuch a diſtance of time 
to ſind out his repreſentatives. Not but that a covenant to 
pay a ſum of money when there ſhould be a failure of iſſue of 
the body of B. would ſurely be (5) good. 


e ee 


lating to this 


15 
+ ff 
7 bt l 567 J 
1 Caſe 165. 
NS. Lord Chancellor 
3 PARKER, 
8 ee more re- 
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Rep. 119. Barnes v. Alen, 1 Bro. Cha. 
5 Rep. 181. Selwin v. Sci toin, 2 Burr. 


caſe, poſt. 72 3. 


O Videpott 
5 Pleydel verſus ; 
el PII As to the other point in the principal caſe, that the teſtator' 
f P brother who was the legatee of the 80 J. in queſtion, was 
. * dead before the happening of the contingency, that is, before 
4. the teftator's wife died without iſſue, the Court ſaid, they were 
=. of opinion, this poſſibility would go to the executors of the k- 
5 gatce. That it was true in Swinburne 461, 462, Ec, ſome 
* caſes were put which ſeemed to import the contrary; but 
"i thoſe caſes were ſo darkly put, and with ſo many inconſiſten- 
4 Cics, as to be all over-ballanced by the opinion of Lord Ni- 
4 7 tingham in 2 Vent. 347. (anonymus caſe) where a man deviſed 
kg 4 100 J. to A. at the age of twenty-one years, and if 4. died 
+44 under age, then to B. B. died in the life-time of A. and af- 
_ terwards A. died under age, yet decreed that the executors of 
3 B. ſhould have this 100 /. (1) 
_ 
15 4 Therefore decree that the plaintiff ſhall have his legacy of 
4 80 J. with intereſt from the death of the teſtator's wife, and 
5 bs alſo his coſts. 
3 = 
= - 
4 (1) King v. Withers, Ca. temp. Tal. 1121. and 1 Bla. Rep. 231. Marr v. 
1 117. Damon v. Killet, 1 Bro. Cha. Hawkins, 1 Term Rep. C. FP. 34 
. Jones » Roe, 1 Term Rep. C. P. zo, 


and 3 Term Rep. 88. 


* Cann ver/as Cann. 


ME. plaintiff examined witneſſes de bene gſe, and after- 
wards examined them in chief, and the cauſe ws 
heard; but the Court taking time to conſider of it, and the 


Court refuſed 
to publiſh depoſitions de bene eſſe, in der to compare them with the depoſitions in the ſame caule, 
taken on an examination in chiet, 

deſendant 


De Term. S. Trin. 1719. 


defendant obſerving that ſome of the witneſſes examiſd by 
the plaintiff to prove the will m queſtion (which was by the 
plantiff alledged to be made by Sir Robert Cann the defendant's 
father ſubſequent ro that will under which the defendant 
claimed, who was the younger ſon of the ſaid Sir Robert Cann) 
had confeſſed, that they would not ſwear the defendant's fa- 
ther did ever ſign the ſaid will, and that yet the ſame wit- 
neſſes, when examined in chief, had ſworn poſitively the ſaid 
defendant's father Sir Robert Cann did fign the will, which 
pretended will was alledged by the plaintiff to have been ſup- 
prefled by the defendant's mother-in-law, and by the defend- 


am kimſelf. 


The defendant having reaſon to believe, that the witneſſes 
when examined ge bene eſſe did not ſwear fo fully, as they had 
been prevailed upon to do when examined in chief, petitioned 
the Lerd Chancellor, that theſe depoſitions de bene effe might be 
publiſhed, or at leaſt that his Lordſhip would be pleaſed to or- 
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Cann. 
Canx. 


der them to be brought before AH for his inſpection, which 


in this caſe his predeceſſors Lord Sommers and Lord Cowper 
had done, in order to ſatisfy themſelves whether the cauſe 
which had ſlept ſo long as --— years, ſhould proceed or 
ao. 


Aud for the petition it was urged, that it could not be 
thought that the plaintiff himſelf ſhould oppoſe this prayer, it 
being only to diſcover truth, which the plaintiff would hardly 
own he was afraid ſhould be diſcovered. That though this 
was not known to have been done before, yet the reaſon was, 
becauſe it might be a wrong to the defendant to have theſe de- 
poſitions publiſhed ; for that the detendant would have no op- 
portunity of croſs-examining the witneſſes which the plaintiff 
Md N. mincd de bene Yz but when the defendant himſelf de- 
kred to have theſe depoſitions publiſhed, weolenti non ft injuria. 


Lad Chanceller - It is admitted on both fides, that what is 
now aſked, (viz. the publication of the depoſitions taken de 
vue je) was never yet done; ant! it being without any prece- 
dent, there ought to be very ſtrong reaſons to prevail with the 
Court todo it. The reaſon why the Court allows the taking 
&} depoſitions de bene 2/7 is, either from a contempt of the 

party 
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Cann v, 
Cann. 


Whether a pro- 
ſecution for 
perjury will lie 
on a depoſition 
taken de bene 


1 569 ] 
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party in not anſwering, and thereby preventing the joining of 
iſſue, or elſe where the party is in danger of loſing his wit. 
neſſes in caſe of death, by reaſon of ſickneſs or age, fo that 
there may be ground to apprehend their not living to be ex- 
amined in chief, but if theſe witneſſes do live and are examin- 
ed in chief their depoſitions de bene ee ſhall fall to the ground, 
and are as it were buried, having anſwered the whole purpoſe 
for which they were taken. 


If the depoſitions de bene efſe in the preſent caſe were to be 
publiſhed, or any ways made uſe of againſt the witneſs ſo ex- 
amined de bene ez, ſuch witneſs ought to have a copy of the 
depoſitions before he is examined in chief; to the intent that 
he may have due cautionary means allowed him, to prevent - 


his contradicting himſelf, which is always done in the like caſes; 


alſo many queſtions might ariſe, if it ſnould happen that the 
depoſitions de bene efſe were quite contradictory to the depoli- 
tions in chief; for I do not think it can be perjury at f lav, 
there being no iſſue joined,.as there mult be before the depo- 
ſitions are taken in chief, 


And as to ſeeing theſe depoſitions my/elf, it is true, Lord 
Sommers and Lord Cotuper did order copies to be brought to 
them to inſpect; but that was for enabling them the better to 

judge whether the plaintiff in thoſe cauſes, aſter ſo long time 
elapſed ſince the commencement of them, and fo many tranſ- 
aCtions, in them, ſhould be allowed after the plea to proceed 
to a hearing; but as this cauſe has fince proceeded to a hear- 


ing, for me to read theſe depoſitions de bene efſe in my ſtudy, if 


I ſhould here form any judgment upon them, it would be 
ſtrange that zhat ſhould guide me, which no other perſon is to 
know any thing of. | 


No, let all people be at liberty to know what I found n 
judgment upon; that ſo when I have given it in any caulc, 
others may be at liberty to judge of me, 


— 


+ Cro. Car. 352. 3 Inſt. 167. And yet it feems as if ſuch depoſitions taken 
de bene effe, upon a bill to perpetuate the teſtimony of witneſſes, where there 1s 
no iſſue joined, on the death of the witneſlzs may be read in evidence. Carih. 


265. 


Whereupon 


De Term. S. Trin. 1719. 


Whereupon the petition was diſmiſſed, the Court "_ 
to publiſh the depoſitions taken de bene eſſe, 


Nete ; Mr. Vernon who was againſt publiſhing theſe depoſi- 
tions inſiſted very much, that what was aſked was without pre- 
cedent ; tho* what was now ſurmiſed, muſt have often before 
happened, and nothing was ſworn in the depoſitions after iſſue 

but what was very probable, namely, that a father who 
had made his will in favour of his younger ſon, on that youn- 
ger ſon's drawing his ſword againſt his father, and attempting 
to take away his life, ſhould afterwards revoke this will which 
he had before made in favour of ſuch younger ſon. 


Vor. I, | 11 
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CA 


* Caſe 165. Cud ver/us Rutter, 

1 At the Rolls. HE defendant, in conſideration of two guineas pail 
1's 1 lies chile cafe down, did by note under hand agree to transfer 100c/, 
* dene, in Chen.  South-Sea ſtock at a ſixt price at the end of three weeks; the 
1 N cery 534 by the * plaintiff on the day demanded the ſtock, and offered to pay the 
* — ornnggy price; but on the defendant's inſiſting that he would only pay 
3 Y z Eq. Ca. Ad. the difference, and not transfer the ſtock, the plaintiff brings 
Ns 18. pl. 8. : Z D . 
* Bill in equity this bill for a ſpecific performance, and to have the ſlock al. 
44 will not lie for Goned 
5 a ſpecific perfor- igned. 

"uy mance of an 
agreement to transfer South-Sea ſtock. - 
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Objected, That the compelling a ſpecific execution of con- 
tracts mult be allowed to be diſcretionary in this Court, and 
there was not a ſingle inſtance or precedent, where it had been 
done in ſuch a caſe as this; that the plaintiff was put to no 
inconvenience, ſince the defendant had offered, and by his an- 
ver continued to offer, to pay the difference; that the plain- 
tiff might for aſking have the ſame quantity of ſtock any where 
upon the exchange, Indeed, had the agreement been for a 
houſe or land, which might be a matter of moment and uſe, in 


that caſe, (ſuppoſing all things to have been fairly tranſacted) 


there might be ſume reaſon why equity ſhould execute ſuch 
agreement; but in a matter of ſo little conſequence as the pre- 
ſent caſe, there could be no neceſſity for this Court to inter- 


poſe. 


Cur? > The plaintiff ought to have an execution of the con- 
tract; for the agreement is a fair one, and in writing, and 
part of the money paid. Suppoſe the whole money had been 
paid, ſhould not equity have executed it? if ſo, where is the 
difference betwixt a great ſum and a ſmall one? if the agree- 


ment had been to transfer ſtock or pay the difference, this 
might 


De Term. 8. Michaelis, 1719. 


might have looked like ſtock-jobbing ; but the plaintiff, as is 
proved in the cauſe, refuſed to let the note be ſo penned, not- 
withſtanding that the defendant had defired it. Decrecing an 
execution of ſuch an agreement, is beating down and prevents 
ing ſtock-jobbing. Wherefore let the defendant transfer 
1000 J. South-Sea ſtock accounting for the dividends, and pay- 
ing the coſts ; and let the plaintiff pay the defendant intereſt 
for the money from the time that it ought to have been paid, 
according to the contract (1) 


But afterwards on an appeal, the Lord Chancellor Parker 
reverſed this decree, delivering his opinion with great clearneſs, 
that a court of equity ought nat to execute any of theſe con- 
tracts, but to leave them to (2) law, where the party is to re- 
cover damages, and with the money may if he pleaſes buy the 
quantity of ſtock agreed to be transferred to him ; for there 
can be no difference between one man's ſtock and another's. 
It is true, one parcel of land may vary from, and be more 
commodious, pleaſant, or convenient than another parcel of 
und, but 1000 J. Szuth-Sea ſtock, whether it be A. B. C. or 
Is is the ſame thing, and in no ſort variant; and thereſore 
kt the plaintiff, if he has a right, recover in damages, with 
which, when received, he may buy the ſtock himſclf (3). 
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(1) Reg. Lib. A. 1719. fol. 35. 

(2) So, Cappur v. Harris, Bunb. 
135. but caſes of this kind depend fo 
much on their own particular circum- 
ſtances, that it ſeems, no general rule 
can de laid down, Cilt v. Netterwille, 
poſt, 2 vol. 304. Thompſon v. Har- 
art, 2 Bro. Parl. Ca. 415. Buxton 
*. Lifter, 3 Atk. 383. 

) Reg. Lib. B. 1719. fol. 411. 
„His lordſhip declared he did not 
think a ſpecific performance of the 
* laid agreement to be reaſonable, 
and doth therefore order that the 
* plaintiff 's bill, ſo far as ſeeks a 
* ſpecific performance of the ſaid 
" agreement, be diſmiſſed. But his 
Y lordſhip declared that the defendant 
— ut having acted fairly, but having 

wen occaliog to the plaintiff to 


„hope that he would transfer the 
« ſtock, he. thought it reatonable that 
„ the defendant ſhould not only loſe 
* his colts which he would otherwiſe 
* have been entitled to, but that he 
* ſhould pay the plaintiff the difference 
« of the ſtock, not only as it was upon 
« the 20th of Nowe:n'er 1719, but as it 
« was when the plaintiff bought his 
« ſtyck'?* (i.e. the 234 of December fol- 
low ing, on which day plaintiff gave 
notice to the defendant that he ſhould 
attend at the South · ſea houle, to accept 
the ſtock to be transferred by the deten- 
dant, and upon the defendant's not at- 
tending the plaintiff purchaſed 1000 /. 
ſtock on that day at 118; per cen.) 
„ and it appearing that the pleintiff 
% bought atterwards at 118} per cent. 
«« which is 144. 5 5. more than the de- 
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De Term. 8. Michaelis, 1719. 


Wind ver/us Jekyl & Albone. 


Caſe 167. 
Lord Chancellor 

— CF poſſeſſed of a term for years deviſed it to A. for life, 
A. deviſes a remainder to B. B. in the life-time of 4. deviſed his 
term for years 


remainder to J. S. who deviicd it over; upon which the queſ. 
tion now was,whether A. (the deviſee for life) being dead, the 
deviſce of J. S. ſhould have the term, or whether it ſhould go 
to the adminiſtratrix de bonis nan, with the will annexed of B.? 


to B. for life, 
remainder to C. 
C. in the life of 
B. deviſes his 
remainder. This 


is good, and 

amounts to C.'s 

declaring by his will, that his executor ſhall ſtand poſſeſſed of the term, in truſt for the deviſe, 

Vide Pollexf, Rep. 44. Veizy verſus Pinwell, this very point determined 16 Car. 2, by the then 
. 


Keeper. 


For the latter it was objected, that there were no creditors 
or purchaſer for a valuable conſideration concerned, ſo as to 
merit the aſſiſtance of a Court of equity; that in the notion of 
law, A.'s life was of longer continuance than any term for 
years, and the law muſt be the ſame either in the caſe of a 
long or ſhort term; and fince the firſt deviſce for life might 
poſſibly ſurvive the term, and fo the deviſe over be good for 
nothing, for this reaſon B. had originally but a poſſibility, 
Then if nothing veſted in B. until the death of A. who dur- 
ing his life had the whole term in him, (as the law ſaid he 
had) it followed that B. having nothing in him till the pol- 
ſibility fell, could transfer nothing to another, %“ dat gui no 
habet; and that B. the deviſee in remainder couid not aflign 
over this term, was ſaid to appear from a caſc cited in 4 6. 
66. b. Fulaword's caſe, as allo from 10 Co. 47. b. Lampett's 
caſe, where it is obſerved to be the wiſdom ot the law, that 
poſſibilities and ch en action are not grantable over, (fo that 
poſſibilities and chſes en a&izn were put on the ſame foot) and 

it was plain that a bond or che en actian was not aſſignable, but 


the aſſignee mult ſue in the aſſignor's name. 


[ 573 ] 


\ 


Againſt which I urged, that however the legal title to the 
remainder of this term aſter the death of A. might belong to 


— 


— 


—— —— — 


— — — 


& rate of 14 J. 5 x. per cent. for loco. 
„with intereſt for the ſame from the 
c time the plaiutiff bought his ſtock. 


the 


*« fendant was to deliver the flock at, 
«© doth ther fre order that the de- 
* fendant dv pay the plaintiff after the 
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the adminiſtrator de benis non with the will annexed of B. yet Minn e. 
this court which conſidered the intention of the parties, and 2 
particularly in wills, would look upon the adminiſtrator in 

this caſe, but as a truſtee for the deviſce; juſt as if B. had by 

his will given the remainder of this term to 7. S. and made 

J. N. executor quad the term, this had been plainly making 

the latter a truſtee for the former ; that agreeable to this were 

former reſolutions, as in Mor 806. Ce verſus Mere, where 

one poſſeſſed of a term deviſed it to A. for life, remainder to B. 

and made A. executor, B. deviſed his remainder to C. and 

died in the life of A. and in order to defeat C. of his intereſt, 

A. aſſigned his term to a third perſon. Decreed by Lord 

Chancellor E#/leſmere, that A. the executor and deviſee for life 

was a truſtee for B. and ſhould not be at liberty to deſtroy this 

remainder, but that the executor ſhou!d preſerve the leaſe, ſo 

as it might go according to the will with the performance 

whereof the executor was intreſted. 


Nay, in 1 Chanc. Caſes 4. Gering verſus Bickerflaff, when 
the truſt of a term was deviſed to A. for life, remainder to B. 
it was agreed by all in one uniform opinion, (ſays the book) that 
B. might aſſign over this truſt, which goes further than the 
former caſe, as it ſhews that a truſt of a term in remainder 
may be transferred over by deed. 


And as to what was cited from Lampet!'s caſe, that poſſibi- [ 574 J 
lities and ch9/ſes en action are put upon the ſame foot, it being 
plain an obligee in a bond might deviſe away his bond, there 
could be no doubt but the deviſee over in the preſent caſe 
might deviſe his remainder. So if B. the remainder-man 
ſhould have aſſigned over his intereſt for a valuable conſiderati- 
on paid by the aſſignee, though this was void at law, yet it had 
been good + in equity, and whenever ſuch remainder of the 
term had come into poſſeſſion, B. had, as truſtee for his 


i 


em, 


+ That a poſſibility of a term is aſſignable for a good conſideration, was (int? 
«) determined in the caſe of Theobald verſus D.fay, in the Houſe of Lords, in 
m March 1729-30. (1) 

(1) Vide Haden v. Wiiiamſon, poſt. 3 vol. 132. Fearne's Contingent Rem. 439. 
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Wrvp v 
Jexyr & 
ALBONE, 


Artiently there 
were rarely any 
es for years 
but what were 


for a ſhor: time; 


for whici reaſon 
they were ef. 
tec med to be of 
Jeſs continuance 
than an eſtate 
foc life; and for 
the ſame reaſon 
ſuch leiſee could 
not at common 
law falſify a 
feigned re overy. 
(a) 1 Init. 46. 


11 
Diverſity de- 
Eixt the deviſe 


of a rea! eſtate 
and the deviſe 
of a perſonal 
eſtate; asifl 
deviſe all my 
real and per- 
ſonal eſtate, and 
afrerwards pur 
chiſe more of 
ecch kind, only 
the verena! 

@ tare that is 
purchaſe! at- 
terwards thai! 
pals, and why. 


—— ——— 


+ Ma#t 14 v. Ma c. ante 424, fed vide Salk. 23*. Hunter v. Col, whete 
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aſſignee, been compellable in equity to have conveyed the term 
to him; and it would have been as ſtrong, as if B. for a valu- 
able conſideration had covenanted to aſſign over the poſhbility 
to the purchaſer, whenever it ſhould fall into poſſeſſion, which 
ſurely had been good, 


Lord Chancellor : It has been reſolved, and the law is ſo, that 
B. the deviſee in remainder cannot by deed aſſign over thi; 
poſſibility; for in law no eſtate veſts in B. during the life of 
A. and he having nothing can transfer nothing. 


But the law is very different now, as to terms for years, 
from what it was formerly; in ancient times there were no 
leaſes for years, but what were for ſhort terms which were 
very little regarded; this was the reaſon why, if a real action 
were brought againſt the perſon who had the freehold, and a 
recovery was thereupon had, though by covin, yet the leſſee 
for years, whoſe eſtate was precedent to the freehold, was (a) 
bound by this recovery, and could not falſify until the *itatute 
of 21 H. 8. cap. 15. and therefore the leaſes for years uſually 
made being but ſhort, a life was preſumed to have a longer 
continuance than any term, and therefore the deviſe of ſuch a 
term after a life was void, 


Again, a deviſe of a leaſe for years differs from a deviſe of a 
freehold or fee-limple z for inſtance, one cannot deviſe ſee- 
ſimple land, which he has not at the time of making the will; 
but +leaſes or perſonal eſtate, though they were not the teſta- 
tor's at the time when he made his will, yet if they be his at 
the time of his death, ſhall paſs by the will. "Therefore, if 
one deviſes all his real and perſonal eftate, and afterwards a- 
quires more of each kind, the real eſtate acquired afterwards, 
ſha!l not paſs ; % as to the perſonal eſtate; and yet the in- 
tention of the party muſt have been the ſame as to both: but! 
take the reaſon of this diſſcrence to be, that with regard to 
the real eſtate bought after the making the will, ſuppoſing 
7/at not to paſs, till there is one in law capable of taking it, 
(e.) the heir; but as to the perſonal eſtate, if the executor, 


_ _ - * — 
232 — — —— — — — a i = 


the court was in doubt, whether a chartel real whicu che ickarorhad not at the 


N ele oy Eat... 
time of mabing the will, would pals thereby. 


though 
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though made before the acquiring thereof, does not take it, it 
is uncertain who ſhall, 

Thirdly, A deviſe of a chattel-intereſt differs from a grant 
thezeof, ſuch deviſe veſting nothing in the deviſee until the 
exccutor aſſents ; from whence it follows, that the» executor 
(a) is a truſtee for the legatee, with refpect to his legacy, and 
this is the only reaſon why the legatee may bring his + bill in 
equity ® againſt the executor for his legacy, ſuppoſing it to be a 
truſt. . 


STS 


Wixp v. 
Jzxvi & 
ALBONE. 


A deviſe of 2 
chatrel.-intaret 
differs from a 
grant of a chat- 
tcl-inter: ft, in 
that the grantee 
is in immecviate- 
ly by the grant; 
but tuch deviſee 
is not until the 
aſſent of the 


executor. (a) Farrington v. Kaightly, 544. 


Then if the _ _ good by way of truſt, ſuppoſe the 
teſtator who was deviſee in remainder of this term in the pre- 
{cnt caſe, had declared his executor to be but a truſtee guead the 
term for J. S. had not, this been good? Doubtleſs it had, and 
it is as {ſtrong when the teſtator does (as here) deviſe this re- 
mainder or poſſibility to J. S. for the ſame amounts to a direc- 
tion made by the teftator, that when ſuch remainder of the 
term ſhall come in eſe by the death of A. then his executor is 
to convey it to F, S. and as this would have been good, fo the 
bequeſt of the remainder is tantamount, every legacy being a 
direction to the executor to deliver it over, Ihe office of the 
executor is to purſue and perform the teſtator's will and diree- 
tion; and this is his direction. A 

Or ſuppoſe B. the deviſee in remainder of this term, had 
eovenanted that when the remainder ſhould take effect in poſ- 
ſeſſion, he, or his executors, would conveya#his had been good, 
and the covenantor, after ſuch covenant, had been but a truſtee 
for the 'covenantee. Now why cannot this truit be as well 


declared by a vill as by a deed? 


Or if the remainder-man in the preſent caſe had made 7. 
8. his reſiduary legatee, and J. M. his executor in truſt, 
ſhould not the reſiduary legatee have had the benefit of this 
poſſibility of the term? Surely he ſhould, and not the executor, 
who would be but a bare truſtee z and therefore, (as has been 
rigltly put to the bar) if the caſe had been, that B. the deviſce 
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in remainder, had by his will given the remainder of this term 
to 7. S. and made J. M. executor guoad the ® term, this had 
been plainly good ; for it is the intent and not the form of the 
will which is to be regarded. 


By the ſame reaſon then that if the teſtator had made 7 
A. his executor, quaad the term, in truſt for J. S. it had been 
good, even ſo when the adminiſtrator claims that this legacy 
may be granted to him as adminiſtrator de bonis non, with the 
will annexed of B. he muſt be a truſtee guoad this remainder of 
the term when it falls into poſſeſſion, for the deviſee ; and as 
a conſequence of it, I decree that the adminiſtrator de bonis n:n, | 
Ec. of B. do aſſign over the term to the deviſee of J. S. to 


whom B. deviſed it. (1) 


Caſe 168. 


Lord Chancellor 
PARKER, 


Vide 2 Vern. 
473+ Clavering 
v. Clavering. 
$2. pl. 7. 

A. makes a 
voluntary ſet- 
tlement on her 
nephew, keep- 
ing the deed in 
her power, in 
which ſettle- 
ment there is 


— 


(1) Lib. Reg. B. 1718, fol. 501. 


Naldred ver/us Gilham. 


Xx Naldred ſeiſed in fee of lands of about 60 /. . 
annum had a nephew named Gearge Naldred (the plaintift) 


and another nephew called Richard Gilham (the defendant), 


The plaintiff Naldred was about three or four ycars old, and 
Katherine the aunt, by indenture of covenant to ſtand ſeiſed, 
dated the 26th of February 1707, ſettled the premiiles on her- 
ſelf for life, remainder to her nephew Naldred in fee, without 
any pawer of revocation ; but though the aunt betpoke two 
parts thereof, yet ſhe kept both in her own poſſethon, 


no power of revocation; afterwards one ſecretly and by fraud, on beh if of the nephew, gets an 
atteſted copy of this ſettlement 3 and then the party who made the ſettlement burns it, and lettles 
the premiſſes on another nephew. The firſt nephew's bill to eftabliſh the copy of the firſt ſettle- 
ment is diſmiſt with coſts. Upon which the ſecond nephew claiming under bis ſettlement, brines * 
a bill to have the atteſted copy delivered up, and has a decree for itz becauſe ſuch copy had been 


indirectiy gained. 


L 578 


Afterwards Mrs. Naldred being minded to ſettle the pre- 
miſſes on her nephew the defendant Gilham, inſtead of her 
nephew the plaintiff Naldred, and adviſing with ſome lawyer 
about it, was told ſhe had put it out of her power, by having 
ſettled the premiſſes abſolutely on the plaintiff; whereupo" 
ſhe expreſſed great concern, ſaying ſhe had bcen impoſed upon. 


She afterwards burnt both theſe parts of the ſettlement 
by 
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which ſhe had ſettled the premiſſes on the plaintiff Naldred, ed 
and by leaſe and releaſe dated the 23d and 24th of Ofober FEY 
1713, made a new ſettlement of the premiſſes to the uſe of 
herſelf for life, remainder to the uſe of her nephew the de- 
ſendant Gilham and his heirs, and having delivered this laſt 
ſettlement into the defendant Gilham's hands, ſhe ſoon after- 


wards died. 

The plaintiff's father had, in the life of Katherine Naldred 
the aunt, {who for ſeveral years lodged and boarded at his 
houſe) when ſhe was about leaving him, and he under ſome 
apprehenſions that ſhe would alter the ſettlement, by ſtealth 
and without the privity of the aunt, got at this firſt ſettlement 
by which the plaintiff claimed, and having procured an atteſted 
copy of it put up the two parts where they were before placed 


by the aunt, which ſhe burnt as aforeſaid. 


After the aunt's death, the plaintiff Naldred the infant by his 
father his next friend brought a bill to eſtabliſh this atteſted 
copy againſt the defendant Gi am, inſiſting that both the ſet- 
tlements were voluntary, and therefore according to the rule in 
ſuch caſes, the plaintiff's being the firſt voluntary ſettlement 
(a) ought to prevail; and coming on before the Maſter of the A 
Kalli, his Honour with great elearneſs determined for the plain- Coctie, 102. 
tif and granted a perpetual injunction againit the defendant, 
decreeing the deeds to he delivered up, and likewiſe condemn- 


ing the defendant in colts, 


But upon an appeal to Lord Chancellor Parker, his Lordſliip 
after tim e taken to conſider it, and ſeveral adjournments of 579 ] 
the cauſe, reverſed the decree at the Rolls, declaring that it 
was plain the aunt intended to keep this eſtate (1) in her 
power; that ſhe deſigned there ſhould be a power of revoca- 
tion in the ſettlement; and that ſhe thought whilſt ſhe had the 
deed in her cuſtody ſhe had alſo the eſtate at her command; 
all which in this caſe appeared more evidently from the ſettle- 
ment being made by her on ſo tender an infant, whoſe future 
conduct it was impoſlible for her to foreſce, and that when ſhe 
was told, that by having made the ſettlement abſolute, the had 
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(1) Vide Ward v. Laut, Pre. Cha. Cotton v. King, poſt. 2 vol. 359. 
182. Clavering v. Clas ern, 2 Vern. Boughton v. Boughton, 1 Atk. 625, 
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difabled herſelf from ſettling the eſtate a ſecond time, ſhe in. 
mediately expreſſed great ſurpriſe, and complained the had 
been impoſed upon; that in fact ſhe appeared to have been im- 
poſed upon, by preparing and making the conveyance abſolute ; 
which it had been unreaſonable in any one to have aſked of 
her. That taking her to have been impoſed upon in the 
making this ſettlement an abſolute one, when it ought to have 
been with a power of revocation, he did not ſee ſhe did amiſt 
in burning or deſtroying it, as this was but doing herſelf right, 
and if in her life-time the now plaintiff had brought a bill 
againft her, in order to have the firſt ſettlement ſet up, there 
ought not to have been any relief upon ſuch a bill. 


That it was manifeſt the aunt did no way intend to be bound 


by this ſettlement, becauſe though there were two parts of it, 


yet the would not deliver either of them to the plaintiff or his 
friends, whereas ſhe parted with the ſecond ſettlement to her 
nephew the defendant Gi/ham, which ſhewed her intention to 
be bound thereby; and that as nothing could be more evident 
than that this atteſted copy was procured clandeſtinely, in- 
directly, and without her privity or conſent, no advantage 
ought to be made of a writing gained in ſuch a manner, That 
this atteſted copy, if any evidence of the firſt ſettlement (as it 
ſeemed to the court to be, when the perſon who made the 
original had burnt it, and ſtronger than the caſe, where the 
party had the original and would not produce it) being in- 
tended to be made uſe of at law, the plaintiff did wrong in 
coming here with a title which (if any) was a legal one, at 
leaſt a copy ſo indirectly gained ought not to be aſſiſted or 
countenanced in equity z and fince the defendant ſtood expoſed 
to be diſturbed at law in the title, had been to no purpoſe put 
to great charge in this court, and ſince the mother who was 
prechein amy in the father's room, though the came late into 
the cauſe, yet when once made prochein amy, ſtood in the 
place of the father whe was firſt ſo, and liable to pay all the 
coſts as he was before; and as it was ſaid (and not denied) 
that ſhe had great aſſets from her huſband the teſtator, there- 
fore, in order to make the deſendant reparation for the need- 
leſs trouble and expence he had been put to here, his Lordſhip 
decreed the bill to be diſmiſt with coſts, unleſs the plaintiff's 
mother and prochien am ſhould within three weeks deliver up 


the 
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the atteſted copy of the firſt ſettlement, and alſo give to the 
defendant the poſſeſſion of the eſtate within the ſame time. 


| Afterwards the defendant Gilbam brought a bill againſt 
Naldred the mother and Naldred the ſon, to have this atteſted 
copy of the firſt deed of ſettlement delivered up ; and coming 
on to be heard the 1oth of February 1720, Lord Chancellor de- 
cared that the ſaid firſt deed of ſettlement of the 26th of Fe. 
bruary 1707,, ought not to prevail againſt the latter of 1713, 
for that though the firſt ſettlement was ſealed and delivered, 
yet it was not delivered out of her power; but the ſaid Kathe- 
rine Naldred kept both parts thereof in her own cuſtody, that 
ſue might deſtroy them, if ſhe thought fit; and George Naldred 
the father of the infant getting a copy of ſuch ſettlement frau- 
dulently, and by a trick, ought not thereby to eſtabliſh it againſt 
the latter ſettlement z and though regularly the firſt voluntary 
ſettlement ought to prevail againſt the latter, yet if the ſirſt be 
ezined by fraud (and the ſole evidence of this ſettlement was 
o) it ought not to prevail againſt a ſecond ſettlement, though 
roluntary. And notwithftanding it was evident Katherine 
N-l4red the aunt did once intend the premiſſes thould go to 
her nephew Naldred the infant; yet it was never her defign 
to put it out of her power to alter or vacate the ſettlement ſhe 


had made. 


V hereſore it was decreed, that the copy of the firſt ſettle- 
rent which Jun Na/dred the mother confefied by her anſwer 
to he in her cuſtody, ſhould be brought before the Maſter, to 
remain in his hands till further order of the court, and that 
the defendant Jan the mother ſhould be examined upon oath, 
a> to any other copy of the ſaid deed, and if there had been 


wy other copy made thereof, that was allo to be delivered up, 


and the defendant Joan to account for tie rents and profits of 
the premifſes reccived- by her or her late huiband, ſince the 
death of Katherine Naldred the aunt, who made the ſettlement, 
and the tenants of the premiſſes were to attorn to the plain- 
at Cem, and this to be binding to the defendant Gerrge 
Mildred the infant, unleſs he ſhould ſhew cauſe within ſix 
months aſter he came to age; but no coſts on either fide, un- 
leſs the defendant ſhould put the plaintiff Gm to further 
trouble, and then the plaintiff Gi/ham was to apply to the 


wut for his colts, 
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tent ion of the 
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ſhall prevail, 
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Caſe 169. His Grace the Duke of Queen 


2 Eq. Ca. Ab. 


* pl. 1. 

ince the union 
a Scotch Peer, 
made an Engliſh 
Peer, cannot by 
virtue thereof 
fit and vote in 


[ 533 J 


(s) Die Jovis 
20 Decembris, 


1711. 


6 5 Anra, 


Cap. LO 
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z ſberry and Dover 
Caſe. (In Domo Procerum.) , 


b 5 H E late Queen Anne by letters patent, dated the 26 
of May in the ſeventh year of her reign, created James 
then Duke of Qucenſberry (the preſent Duke's father) Baron of 
Rippon, Marquis of Beverley, and Duke of Dover, to hold theſe 
titles and dignities to him for life, and afterwards to his ſecond 
ſon Charles (the preſent Duke) then Earl of Se/lway in Hal 
land, and the heirs male of his body, remainder to the third 
fon George Douglas and the heirs male of his body, remainder 
to the fourth ſon, &c. in tail male ſucceſſively, the eldeſt fon 
of the late Duke being an ideot, and therefore paſſed by in the 


patent. 


In purſuance of this patent, a writ iſſued to ſummon the 
late Duke to parliament, who was accordingly on the 19th of 
November 1708 introduced into the Houſe of Lords, where he 
took his ſeat, and continued to fit and vote in two ſucceſlive 
parliaments, no objection being made to ſuch his right at any 
time during his life, 


The late Duke died during the infancy of the preſent Duke, 
who coming to age petitioned the King to cauſe a writ of ſum- 
mons to be iſſued to him for his coming and voting in Parlia- 
ment. 

And on the 18th of December 1719, His Majeſty referred it 
to the Houſe of Peers, to take the petitioner's claim and right 
into conſideration, and to do and determine thereupon what 
ſhould be found juſt and right. 


Upon this the Houſe of Peers gave leave that the preſent 
Duke of Qicenſborry ſhould be heard at the bar of the Houſe 
by his counſel. 


And the difficulty was, that in the late Duke of (a) Hemi. 
tons caſe it was reſolved by the Lords, © that no patent of 
« honour granted to any Peer of Great Britain who was 4 
« peer of Scotland at the time of the union,” ſhould intitle him 
to ſit in Parliament. 


This reſolution was founded on the conſtruction of the 


articles of (6) union of the two Kingdoms of England and 
1 Scotland, 
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mentioned. 
The articles of union affecting this caſe were the 4th, 22d 
and 23d. 


By the 4th article it is enacted, © that from the time of 
«the union there ſhall be a communication of all rights and 
« privileges belonging to ech Kingdom, except where it is 
« otherwiſe expreſsly agreed by the articles.“ 


By the 22d it is agreed, © that by virtue of the treaty of 
Union, fixteen ſhall be the number of the Peers of Scotland 
« to fit and vote in Parliament,” and there the method of 


chuſing theſe ſixteen Peers is preſcribed. 


By the 23d article it is agreed, * that theſe ſixteen Peers 
« thus elected ſhall have all the privileges of the Peers of Par- 
« ſiament of Great Britain. Alſo that all the reſt of the Peers of 
« $::t{and ſhall have all the privileges of the peerage of Eng- 
« /and, excepting only that of fitting and voting in Parlia- 
4 ment,” 


And it was urged in favour of the petitioner, that in theſe 
articles it was difficult to find out words which could be 
thought to diſable the King from granting to a Scotch Peer a 
patent of peerage of Great Britain with the privilege of fitting 
in parliament, or which diſabled a Scotch Peer from accepting 
ſuch a patent. Eſpecially, when the rule of law was, (and it 
was a rule without exception) that the prerogative of the King, 
of which the law was ſo regardful, could not be taken away 
by any act of Parliament without plain and expreſs words; 
more eſpecially ſo valuable a part of the prerogative whereby 
the Crown was enabled to encourage the merit of the ſubjects, 


| by beſtowing on them honours and titles. 


The words of the articles ſeemed ſo far from importing any 
ſuch diſability, that there was not ſo much as a negative in 
any of the articles: there was indeed what ſeemed to be the 
reverſe of this conſtruction, the forrth article ſaying, © there 
* ſhall he a communication of all rights and privileges between 
the ſubjects of either Kingdom, except where it is otherwſe 
« expreſsly 


&etland, after which union the patent of the dukedom of Duke of 
Dorer was granted to the Duke of Dueen/berry in manner above —_—— 
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« exprelsly agreed by the articles.” And there was nothing 


— x's caſe, expreſſed to the contrary in any of the articles, 


So that the ſubjects of each kingdom, without any prefe. 
rence, diſadvantage or diſcouragement, were to be equally ca. 
pable of the ſovereign's favour ; and ſurely the Scotch Peers 
were ſubjects as well as others; and it was the intention of 
theſe articles to encourage the ſubjects to do their beſt ſer. 
vice to their ſovereign. 


It was admitted that by the treaty of union, only ſixteen 
were to repreſent the Peers of Scollund; but though in virtue 
thereof, only ſixteen Peers were tobe eleFed, yet this didnothin- 
der, but that by letters patent more Peers might be created, 


It was ſubmitted to their Lordſhips, whether it could be in- 
tended by the above-mentioned articles of union, that thoſe 
S$catch Peers ſhould be in a worſe condition than the meanc{t 
of their fellow ſubjects ; nay than the meaneſt of their own 
ſervants; in a worſe condition than thoſe who are no ſubjects, 
but aliens ; nay worſe than criminals ; ſince by ſuch conſtruc- 
tion of the articles as would diſable Peers of Scotland from ſit- 
ting here by letters patent, all thoſe things before mentioned 
were implied ; for, 


It was in the power of the King (if it was his pleaſure ſo to 
do) to make a ſervant of a Scotch Peer a Peer of Great-Britain ; 
and then it was pretty itrange that the King ſhould not be 
able to make the Maſter ſo. It was in the power of the King, 
for ſuch merits as he alone was judge of, to beſtow honours 
upon the meaneſt of his ſubjects, It was in his power to 
make an alien born, firſt a denizen and then a nobleman. It 
was the Crown's prerogative to pardon a criminal : and if it 
were the royal pleaſure, and ſuch criminal ſhould have done 
ſervice to'the Crown (of which the Crown alone was to judge) 
ſuch criminal might be made a peer, 


And it ſeemed harſh to ſay, that a nobleman of Scotland, by 
all the ſervices of his life, could not make himſelf capable of 
becoming a peer of Great-Britain, and of voting in Parliament 
by virtue of a patent; but that if he were to commit treaſon, 
and to be attainted, by which he would forfeit his Scztch peer- 


age, and then were to be pardoned ; from the time of ſuch 
pardon 
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he would be capable of being a Peer of Great-Britain, Duke of 
with the full privilege of fitting in parliament. n —— — 

But whatever conſtructions theſe things might receive, the 
principal caſe was out of the articles of union, and (probably) 

z different caſe from that of any other Peer of Great- Britain. 
The preſent Duke of Dover not taking this dukedom as heir 
to his father by deſcent, but by virtue of a remainder limited 
thereof to him as the ſecond ſon of his father, the late Duke of 

Queenſberry. 

That it muſt be admitted, the patent of dukedom was limit- 
ed in remainder to the ſecond ſon, by his then title of Earl of 
$:/lway ; and the pretended diſability againſt his having the 
privilege of fitting in this houſe as an Engl; peer, and as 
Duke of Dover was, that at the time of the union he was a 
$c:tch peer, (viz.) Earl of Solloway. 

Now the honour of the Earldom of Sællatway was granted to Whether a peer · 
him when an infant; and it was ſaid to be a rule of law, that 485 —— 
in caſe of an infant, a grant made to him during his infancy, 2 
might be waived and dĩſelaimed by him when he came of age. — ec 
And the known diverſity was, that what came to an inſant by 
deſcent (which was the gift of law) that he could not waive ; 
but whatever came to the infant by the gift or grant of another, 
might be relinquiſhed by him when of age. 


— 2 
3 


ES 
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Alſo it was ſaid to be plain, that whatever an infant did 
waive or refuſe when of age, it then became the ſame thing 
as if the grant had never been made to him. Thus an infant 
when of age might refuſe any eſtate given to him during his [ 587 J 
infancy ; and the reaſon of the law was, for that it might be 
more for the infant's benefit to be without the eftate or grant, 
(which proved to be this very caſe) and no acceptance of an 
infant ſhould bind him. 


That for the ſame reaſon if a common perſon (and it holds 
as ſtrongly, if the King) ſhould make a leaſe for years, or grant 
lands in fee to an infant, he when cf age, might waive and 
reſuſe it; ſince the rent reſerved might be more than the va- 
lue, the eſtate might be more incumbered than it was worth. 


Now a grant of peerage was within the ſame rule of law in 


this and pther reſpects as a grant of land: a dignity or barony 
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was intailable within the words [lands and tenements] and 
comprized therein. 1 %. 20. Again, a dignity or | 
though intailed, was compriſed within the ſtatute of 26 H. f. 
cap. 17. by the words [lands, tenements and hereditaments;] 


and therefore was, though intailed, forfeitable for treaſon ; 


and generally ſpeaking, dignities and honours were governed 
by the ſame rules of law, as lands, ſome few inſtances only, for 
particular reaſons excepted. 


- Conſequently, as an infant when of age might refuſe or 
waive a grant made to him of lands, ſo might he refuſe 2 
grant of an honour made to him during his infancy, and ex- 
actly for the ſame reaſon ; ſor an honour might be loaded 
with an incumbrance as well as land; and in the principal 


. caſe (as ſome would have it) the Scotch peerage from the time 


of the union was in fact clogged and loaded with great incum- 
brance, ſuch an incumbrance as was a perpetual diſability to 
the peer and his iſſue in all ſucceeding generations from fitting 
in this houſe, 


Wherefore it was plainly for the benefit of his grace the 
Duke of Dover (who had two honours granted him during his 
infancy, one of which, the Scotch peerage, was inconſiſtent 
with the Engliſh one, and thought to diſable the Duke from ſi- 
ting in this houſe) to waive and refuſe ſuch Scotch peerage 
granted him during his infancy, and by accepting of the duke. 
dom of Dover, to elect to ſerve the ſovereign in that capacity 
which ſeemed to take in all that was implied in the other, and 


more. 


It muſt indeed be admitted that the King was intitled to the 
ſervice of his ſubject in what capacity he pleaſed ; but an in- 
fant could not vote in this houſe, during his minority; and 
now upon the Duke's firſt attaining his age, as the Crown had 
elected that he ſhould ſerve as an Eng/i/h Peer and Duke of 
Dover, he was ready to do ſo, not having been able to fit in 
this houſe before, or when an infant. 


The counſel further obſerved, it would hardly be expected 
from them, that they ſhould ſhew a precedent where an infant 
when of age had waived an honour granted to him during his 
infancy ; it not having been uſual (unleſs in the Royal Family) 


for the Crown to beſtow honours upon infants. 
That 
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That in the old books there were ſeveral inſtances of noble- 
mens reſigning and ſurrendering their honours (a), though 
accepted by them after their coming to age, and though de- 
{ended to them: But in the principal caſe they did not go ſo 
{ar ; they only held that an honour granted to an infant might 
be waived by him when of age. 'That this being agreeable to 
the known rules of law in relation to eſtates granted to infants, 


+ ſcemed incumbent on the other fide who oppoſed the 


Juke's ſitting in the Houſe, to produce precedents, thewing 
that an infant could not waive an honour as well as land 
granted to him during his infancy, 


However they ſhould cite one caſe, that of Lord Merga- 
venny, 12 Co. 70. Where Edward Newil in the ſecond and third 
of Queen Mary was called by writ to Parliament by the title of 
Lord Abergaveny, and dying before the Parliament met, it was 
reſolred 8 Fac. I. by the Lord Chancellor, the two Chief Juſ- 
tices, Chief Baron and divers other judges then preſent in the 
Houſe of Peers, that Lord Abergaveny, was no Baron; becauie 
by the King's command the writ might be ſuperſeded or coun- 
termanded, or the party might excuſe himſelf to the King, er might 
have wwatved it and ſubmitted himſelf to a fine; as where one 
diſtrained to be a knight, or one learned in the law is called to 
be a ſcrjeant 3 the iſſuing of the writ alene cannot make the 
on? a knight, or the other a ſerjeant, ſince either may excuſe 
himſelf, or ſubmit to a fine, or die before the return of the 
writ, So that from this caſe it was ſaid to appear that the 
party, th:ugh of age, might refuſe being made a peer; and if 
lo, much more when an infant. And taking it that ſuch 
grant of an honour made to an infant might be waived, it then 
mult plainly relate to the time of making the grant, and not to 
the time of the waiver only; as if a leaſe for years be made to 
an infant, rendering rent, and the infant when of age waives 
, this plainly diſcharges him of all the arrears of rent; where- 
if the eſtate were deveſted only from the time of the waiver, 
then the inſant when of age mult pay the rent till the time of 
tie waiver ; which was plainly otherwiſe, 


Whereſore as the waiver of the honour related to the time 
of making the grant, it followed that the Duke of Qucenſberry 
and Dover, as ſoon as he came to age, having waived the grant 
& the 82ich peerage, his Grace was upon the matter never Earl 


Vol. I. K k of 


588 


Duke of 
Qurrxs- 


EExaY's cafe, 
(a) See Caſes in 
Parliament, 
Lord Purbeck's 
caſe. 


[ 589 ] 


[ 599 J 


CE 


a n — 3 
— — — 5 
— 2 my 
r - 4 - 
p 7 : 


IS nw es OS 5 RPE 
bs r gone e 


ike of 


— 


* — 


. 
j 


4 a - 
. 


+ #* 


590 


Duke of 
Quxrxs- 


nan Cale. 


L 591 ] 


De Term. S. Michaelis, 1719. 


of Sallaay, and ſo not a Sctch Peer at the time of the union; 
conſequently he was capable of being made an Zn; D Peer 
and not in any ſenſe within the reſolution of the Duke of 
Hamilton's caſe. 


But ſuppoſe the determination ſhould be againſt the preſent 
Duke's claim, yet if he ſhould happen to die without iſſue male, 


his younger brother Gearge would plainly be intitled; for the 


dukedom of Dover being limited by the ſame patent after the 
death of the late Duke of Precn/berry, to his ſecond and third 
ſons ſucceſſively in tail male, they both took their dukedom by 
purchaſe and not by defcent ; and conſequently if the preſent 
Duke, the ſecond ſon, ſhould die without iſſue male, the third 
ſon George, who was not a Scotch Peer at the time of. the 


union, would be plainly intitled to the dukedom of Dover, with 


the privilege of fitting in this houſe. And it ſeemed pretty 
ſtrange to ſay that the elder brother ſhould not have ſuch pri. 
vilege, but that all luis younger brothers ſhould eſpecially 
when all the brothers ciaimed under the ſame patent of honour. 


Much more was faid to diſtinguiſh this caſe from the reſo- 
lution in that of the Duke of Hamilton ; and it was urged that 
there was no more reaſon, the reſolution in the Duke of - 
milten's caſe ſhou!d preciude them from ſpeaking agaia!t it, 
than that the reſolution in favour of a Peer, the late Dake f 
Dueenſberry ſhould preclude any from controverting that, Hut 
that rather a reſolution in favour of + Pezr, and allowing him 
to ſit and vote in Parliament, was ſtronger and more to he e- 
garded than a reſolution to the contrary; us, 2 the noble 
peer, who by virtue of any reſolution came into this hoe, 
might poſſibly by his votes and debates ovoaſion ſeveral ret a- 
tions which otherwiſe might not have been ; and if it ſhould 
be afterwards determined that ſuch pecr had no vote, the ſullot 
whoſe cauſe was loft by the vote or debate of ſuch Per, rut 
think himfelf very unfortunate, But on anyrreſolution of the 
houſe ↄgaiuſt the admitting a Peer to fit and vote, that term 
nated caly in himſelf, and affected no third perton, as te 
other caſe would; ſo that this reſolution in favor 
Duke o! Dey , Mer ry 3 Pate nt, and admittin FL him to 137 
thou,h it were only one ſingle reiolutio an, would ill be ſtron- 


ger than the reſolution i the Dike of Hamilluibs cate. 
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Upon the whole matter: as the patent under which the 
preſent Duke of Qucemſberry and Dover claimed a right to fit 
in this houſe had been allowed in his father's time: as his-fa- 
ther to the time of his death, in two ſucceſſive Parliaments did 
it and vote here, and no objection could be made to the pre- 
ſent Duke's claim, but what might likewiſe have been made 

againſt that of his father: ſo it was hoped the houſe would be 


| of the ſame opinion, as tothe ſon's fitting among them, as their 


Lordſhips had been of in the caſe of his father, it being upon 
the ſame patent. And as his Grace ſucceeded his father in 
his honour, ſo their Lordſhips would admit his Grace to ſuc- 
ceed his ſather in his ſeat in that houſe, which was belonging 


to the honour. 


But upon the debate of the queſtion, the majority of the 
Peers were againſt allowing the preſent Duke the privilege of 
fitting in their houſe (1). 


The Lord Coxwper was of opinion that the King could not 
create a ſubject a Peer of the realm againſt his will; becauſe 
then it might be in the power of the King to ruin any ſub ect 
whoſe eſtate and circumſtances might not be ſufficient for the 
honour. 


The Lord Trever contra : that the King had a right to the 
ſervice of his ſubjects in any ſtation he thought proper, and 
inſtanced in the caſe of the Crown's having power to compel 
a ſubject to be a ſheriff, and to fine him for refuſing to ſerve. 


Alſo the Lord Cotoper held that a minor might waive when 
of age, a peerage granted to him during his infancy ; eſpecially 
in this caſe, it being a Scotch pecrageand amounting to no more 
than a grant of a diſability. But 


The Lord Trevor obſerved, that in Lord Abergaveny's caſe 
it was admitted the King might fine a perſon whom his 
Majeſty thought fit to ſummon by writ to the Houſe of Peers, 
it being ſaid there, that a perſon might chuſe to ſubmit to a 
fine ; and if it were allowed the King might fine one for not 
accepting the honour, and not appearing upon the writ, the 
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(1) However in 1782, the Duke of den. The dukedom of Dover became 
Hamilton was allowed to take his ſeat extinct by the death of the late Duke 
u the Houſe of Peers as Duke of Bran- of AE,‘ 
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King might fine oller groties, where there was a refuſal, and 
conſequently might compel the ſubject to accept of the 
honour, 


And that it was not to be preſumed the King would grant 
a peerage to any one to his prejudice or,wrong, any more than 
that he would make an ill uſe of his power of pardoning ; 
all which are ſuppoſitions (a) contrary to the principles upon 
which our conſtitution is framed, which depends upon the 
honour and juſtice of the Crown, 


In this caſe I was of counſel with the Duke of Qucenſberry, Es. 


* Fawkes ver/zs Pratt. 


HE plaintiff was a bankrupt, and brought a bill againſt 
his ſuppoſed debtor the defendant Platt, to compel 


him to account. 


pl. 1. They only are defendants to a bill, againſt whom proceſs is prazed, 


[ *593 ] 


U;on the at- 
tarney*s or ſo- 
licitor's appe?r- 
ing tu be guilty 
of a groſs ne- 
ele, the court 
will order him 
Lo pay the coſts. 


The defendant pleaded that the plaintiil being a bankrupt, 
and found ſo by the commiſſioners, his ettects were aſſigned 
to A. and B. for the benefit of the creditors, and that the ſaid 
aſſignees ought to be made parties, 

Upon this the plaintiff having an order for that purpoſe, 


amended his bill, and in the body thereof charged the aſſignees 


in a proper manner; but the prayer of proceſs was (as beſore) 
only againſt the deſendant Pratt. After which the defendant 
put in the ſame plea to the bill, (4/2.) that the aſſignees ought 
to be made deſendants. 

Lord Chance!l;y : The plaintiff may complain and tell ſtories 
of whom he pleaſes; but they only are defendants againſt whom 
proceſs is prayed, and no procets being praycd againſt the 
aſſignees, they {till are not defendants, conſequently the pica 13 
good, 

But the ſolicitor (who was in court) pretending that the re- 
cord was right, which appeared afterv.ards not to be fo, ard 
the plaintiff being a poor man and ia priſon, and this ſecming 
to be the groſs negigct of the ſolicitor, the plea was allowed, 
and the bill thereupon amended; but tie coils were ordered to 
be paid by the ſolicitor. 
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* Bowers ver/us Littlewood. 


NE died inteſtate, leaving no wife or child, brother or 
ſiſter; but his next of kin were an uncle by his mother's 


ide, and a deceaſed aunt's child. 


593 
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439- pl 37. 
One dies i nte(- 


te leaving an uncle and a deceaſed aunt's ſon z the latter ſha!l have no ſhare under the Ratute of 


diſtribution. 


The latter brought a bill againſt the uncle for a ſhare of 
the inteſtate's eſtate; to which bill the defendant demurred, 


For the plaintiff it was inſiſted that upon the reading the 
ſtatute of 22 Car. 2. cap. 10. which fays, “that where the 
« inteſtate leaves no wife or child, the perſonal eſtate ſhall 
go to the next of kin, and their legal repreſentatives z 
provided there ſhall be no repreſentation amongſt collaterals, 
after brothers and ſiſters children,” Lord C:aoper had in- 
dined to think that brothers and ſiſlers children ſtiould refer to 
the word [collaterals] fo that the child of any collateral bro. 
ther ſhould take by repreſentation with the uncle or aunt of 
ſuch child; and it was ſaid that this was called a ſtatute of 
diribution, as intended to be diſfuſive in diſtributing the in- 
teltate's effects, to prevent any ſingle hand from ſweeping away 
tie whole perſonal eſtate; and to diſpoſe of it ſo as that all 
the near relations of the inteſtate might be provided for, by 
which conſtruction the ſtatute would do the molt good; that 
it would be hard the inteſtate's uncle's fon by the father's fide 
who bears the name, ſhould be quite excluded by an aunt 
of the mother's ſide, married (it may be) to a ſtranger ; that 
as to Pett's caſe (a) where the inteſtate left a deceaſed bro- 
ther's child, and a deceaſed brother's grandchild, upon which 
it was adjudged that the grandchild (the inteſtate's grand 
nephew) ſhould not take, this might be admitted; becauſe 
tie proviſo ſays, “ there ſhall be no repreſentation among 
« collaterals after brothers and ſiſters chilaren,“ and there 
was a grandchild of a brother, who by the exprets words was 


excluded, 


Lerd Chancelkr : In Pett's caſe, the grandchild was nephew 
tothe perſon with whom he claimed to come in for a ſhare, 
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Bowresv. but yet the latter took the whole. Wherefore that is a caſe 
LiTTLSWwooD. , , . N 

in point; and indeed I apprehended this matter to have 

een ſettled, and that the practice in the ſpiritual court had 

been conformable thereto, What has been urged with re. 

gard to the hardiiip of the caſe is nothing; for ſo it may 

ſeem hard that if an inteſtate leaves a deceaſed brother's only 

ſon, and ten children of a deceaſed half-ſiſter, the ten children 

| of the deceaſed hait-ſiſter ſhall take ten parts in eleven with 

See the caſe of the ſon of the deceaſed brother; and yet the law is fo, 

'- xy nal becauſe they all take per capita, and not by way of repre- 

dents in Chan- ſentation. | 


cery 54. deter- 
miued, as it is there ſaic, by lord Sommers on great deliberation. 


- Wherefore the Court allowed the demurrer. 


Caſe 172. Mayor and Aldermen of Colcheſter verſus — 


3 .— ory d HE plaint;s moved to examine ſome of the co-plain- 
tiffs, ſaving juſt exceptions z and the defendant made 


The cou: can- 
t make en . . 
kent the like motion. 
a plai t ff Je bene eſſe, ſaving juſt exceptions, though they will make ſuch order to examine a de. 


order to * ine 
fendar.t ; but the d{-fendant ought to have demurred to ſuch immaterial plaintiff. If a corporation 
would make-ule of one of their own members as a witneſs, they muſt disfranchiſe him, 
Lord Chancellor If a corporation will examine any of their 
members as witneſſes, they muſt (and fo is the courſe) diſ- 
[ 595 ] franchiſe them, and then they make ufe of their teſtimony; 
but upon his Lordihip's conſulting with the regiſter, it appear- 
ed to be a rule, that no co-plaintiff ought to be examined as 
a witneſs on behalf of the plaintiff; there being this ap- 
parent exception againſt him, (viz. ) his being liable to anſwer 
colts, if the event of the cauſe ſhould prove againſt him, 


But by Lerd Chancellor, there is more reaſon that the de- 
fendant ſhould be at liberty to examine one of the plaintiffs 
in this cauſe. Fir/?, becauſe the defendant cannot disfran- 
chiſe any of the corporation, as the plaintiff may. Sccandly, 
if the plaintiff ſwears any thing againſt himſelf, it is good 
evidence againf him, though nothing that he ſwears can be 
gvidence for him. 


Nevertheleſs the practice is otherwiſe z and this ſeems- to 
he in ipitation of the common law, where the defendant 
Canny' 
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cannot examine the plaintiff; and though equity goes ſo far Mar and Al- 


dermen of 


| as to give either ſide leave to examine a defendant de bene ge, Corcursren 


vet this rule has not been extended to a plaintiff, who if he 


be an immaterial plaintiff, the defendant may demur (1). 


Nite; The method of disfranchiſing is by an information 
in nature of a quo warranto againſt the member, who confeſſes 
the information, on which the plaintiff obtains judgment to 


disfrancliiſe. 


— 


(x) But in Armiter v. Swanton, 
Amo. 393, a truſtee plaintiff was per- 
mitted to be examined on the part a 
defendant, And in Troagbten v. Ce- 
ley, 12 May 1766, Lord Nerthin; ton 
u ade an order, that the delendant 


— 


ſhould be at liberty to examine the 
plaintiff Green, (who was co-afſignee 
with 7 roughton of a bankrupt) as a 
witneſs for the defendant. Reg. Lib, 
B. 1765. fol. 254. 
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All Souls College verſus Coddrington, & e 


Caſe 173. ae a 


At the Rolls. : i 
OLONEL Gaddrington deviſed to All Souls College in 
A. deviſes his 


library of books | Oxferd in theſe words, I deviſe my library of books ner 
— — — in the cuſtody of Mr. Carſwell, to all All Souls College in Ox- 
college, and af. ford; and in the ſame will he deviſed to the ſaid college 40000. 
eben more to augment their library. After which the teſtator 
which he places bought ſeveral books of value which were placed in the ſald 
in the (me li- . 

brary, and gives library. 

40001, more to 


ncreaſe their library ;z the after- bought books ſhall paſs, 


Objected, That the books purchaſed afterwards ſhould not 
paſs; becauſe the gift is of his library of books nw in the 
cuſtody of Carfevell, which word [now] muſt be relative to 
the time of making the will, otherwiſe muſt be rejected ; but 
it was ſaid to be againit an eſtabliſhed rule in the conſtruction 
of. wills, to reject any word that can be made to take effect; 

| 398 ] it was admitted that without the word ſnow] the will, as to 
the perſonal eſtate, would relate to the time of the death of 
the teſtator; ſecus where that word was inſerted; that if I 
ſhould deviſe all the leaſes which I now have, or all the horſes 
which I now have in my ſtable, and afterwards purchaſe morc 
of each, theſe new lcaſes or horſes would not paſs. 


Mater of the Rells Where I deviſe all the corn now in my 
barn, if that corn be afterwards ſpent, and new corn put in, 


- "gn 8 ſuch new corn will nat (a) paſs: But if I deviſe all my flock of 
no 449. 55 ; : . 
contra. ſheep row on ſueh a hill, or in fuch a paſture; in that cate, be- 


cauſe ſheep are in their nature fluctuating, ſome mult dic, 
ſome 
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ſome be killed, and ſome lambs be produced which will after- 
wards breed, and it being the caſe of a collective body, the 
ſheep produced afterwards ſhall paſs; and this is within the 
reaſon of a deviſe of a perſonal eſtate, which, becauſe always 
fluctuating, ſhall therefore relate to the time of the teſtator's 
death; beſides the will, as to perſonals, does not ſpeak till 
after the teſtator's death. 


It is natural to think that the teſtator did not in the prin- 
cipal caſe intend his executor ſhould be garbling the library 
after his death, by picking out the books bought ſince the 
making the wall, which appears more plainly from the ſubſe- 
quent deviſe of 4000/. to the college to buy books, ſo that his 
defign manifeſtly was to increaſe rather than diminiſh, 


As to the caſes that have beet put of a deviſe of all the 
leaſes which I now have, or of all the horſes now in my {table, 
and afterwards I purchaſe more of each, the new leafes or 
horſes will not paſs; the reaſon is becauſe theſe are particular 
chattels, and not part of a collective body as a fldtk of theep, 
or library of books. Indeed a flock of ſheep differs ſomewhat 
from a library of books; for the former mult of neceſſity fluc- 
tuate as above; but there is no neceſſity that books ſhould be 
changed, 


However in this caſe it was decreed, that the books after- 
wards bought by the teſtator, and put into this library, ſhould 
paſs to the college by the will; the court being of opinion 

that the word 24 did not relate to the books which were in 
the library at the time of making the will, but, on conſtruc- 
tion of the whole ſentence, denoted where the ſaid library was, 
and might be intended to diſtinguiſh it from any other library 
ct the teſtator's (1), 


— — 
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Corliting . 

CoppDriis- 

TONs 

Vide ante 424- 
Maſters verſus 
Maſie:s, and 
Wind verius 
Jekyll & Al- 
Lone, 575 


5991 


(1) Dean of Chri7chburch v. Barrege, Amb. 641. 


$6 SA — 
6 „„ 


— a .-, 
yu A go © 


3 pu 
F 4 * 
* 


” - 


> Sor 
8 | 


> 4 id &- i Ly « a. - 2 47 
rac — S 2 U 


1 
5 
4 
1 
g 
. . 


De Term. S. Hill. 1719. 


Cal: 174. Attorney General ver/us Wy burgh & ab. 


Lori Chancellor NE charges all his lands in Chigwe!/! in Efox, and in 


3 Endfield in Middkſex with 201. per annum to the poct 


»6y. pl. 21 of Endjficld, And an information being brought to make di- 


* pe vac verſe lands in Endjie/d liable to the charity, leaving out the 


rity for the | Chigwell lands, it was objected, that ili Chigavelt lands ought 
arrears of a rent- - : 7 : d 
charge, not ne- to contribute, and the owners thereof be made parties. 


ceiſary to make 5 
all the tetre-tenants of the land out of which the rent iſſues, parties. 


Lord Chancellar: Tris is in nature of a plea in abatement, 


and unleſs it be inſiſted on in the anſwer, and the particular 
owners ſhewn, I wi'l put the owners of the Endjield lands to 
take the labouring car on themſelves to find out the Ch/rauell 
lands, and bring their bill for that purpofe if they think fit; 
for at this diſtance of time, (the charitable gift being in 1651) 
'the lands may be loſt, or not diſtinguiſhable, or purchaſed 
without notice; and if the charity has loſt the Gu lands, 
it wonld be ſtrange to make uſe of this as a reaſon, why it 
ſhould loſe the Endfield lands likewiſe, 


Pariſhioners no * Alſo part of this charity being given ſor the cloathing of fi 
good evidence to 


prove s charity poor perſons of the pariſh of Enfreld, Lord Chancellor would not 
1 me 7 ſuffer any of the inhabitants of Eudſield to be witneſſes, be- 
only a lodger, Cauſe they were intereſted, as being eaſed in the poor rates; 
1 and though it was urged, that they might be lodgers there, or 


does not pay to 


poor. But to perſons not contributing to the rate, and that it was incumbent 
be intended a , 
houſe keeper, on thoſe who took the exception, to make out the contrary; 


and to pay, &c. unleſs the contrary be made appear. 
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1 600 } Tamen per Cur' : The witneſs being defcribed to be of the 
pariſh of Endfield, yeoman, muſt be intended an houſe-keeper, 
and one liable to pay pariſh rates, unleſs the contrary be made 


to appear. 


Wherefore it was ſent to the Maſter to inquire whether the 
lands were liable to the charity. 
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Blackborn verſus Hewer Edgley, & e contra. (1). 


R. Hewer late of Clapham, being a ſingle man, and 
having a vaſt real and perſonal eſtate, and a near rela- 
tion, Anne the wife of Sammel Edgley, for whom and whoſe 
iſue he intended the bulk of his eſtate z by will, dated the gth 
of September 1715. after having declared his intention that his 
name and family ſhould be continued by ſome of the children 
of his couſin Ann Edgley, directs that his manner of houſc- 
keeping at his dwelling-houſe at Clapham ſhould be continued 
for one year after his death, as alſo his ſervants at the old 
ſalary, and that 1200/. per annum ſhould be allowed his 
couſin Ann Edgley for that purpoſe 3 and after the expiration 
of that year his couſin Arn Edgley ſhould continue to live at 
his houſe at Clapham, and that her ſon Hewer E1gley ſhould co- 
habit with her there, in the ſame manner as he then did with 
the teſtator; that the ſaid Anne Hugley thould be at all the charge 
of houſe-keeping, ſervants wages and coach-horſes to the 
number that he maintained ; and to enable her ſo to do, he 
directed that 1200 J. per annum ſhould be paid to her by quar- 
terly payments for her life; and that in cafe her fon Hewer 
Edgley ſhould marry, and his mother the ſaid Anne Edgley 
ſhould think fit to live from him, and to quit the houſe and 
furniture, then ſhe to have 250 J. per annum for liſe; and he 
deviſed all his freehold eſtate, and alſo the reſidue of his per- 
ſonal eſtate to truſtecs, their heirs, executors and adminiſtra 
tors, in truſt to convey all his freehold eſtate to the ſaid Herwer 
Ladgley for life, without waſte, remainder to truſtees during his 
lie, to preſerve contingent remainders, remainder to his firſt, 
Ec. ſon in tail male, remainder to his daughters in tail general 
as tenants in common, with power to the ſaid Heuer Edgley 
to make a jointure of any part not exceeding half the premiſſes: 
and if Hexwer Fdgley ſhould die without iflue, then he deviſed 
that the premiſſes ſhould be ſettled in fourths, (wiz.) one 
zourth to his couſin John Blackborn in fee, another fourth to his 
couſia Abraham Blackbrn in fee, another fourth to his couſin 
Anne Jackſon in fee, and the remaining fourth to his couſin Su- 


; = a ** 
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Caſe 178. 


Lord Chancellor 
PaK. 

2 Eq. Ca. Abs 
182. pl. 2. 313. 


pl. 20. 324. 
pl. 27. 660 


pl. 5. 702+ pl. 4. 


[ 601 ] 


(1) Reg. Lib. A. 1719. fol. 445. 
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ſanna Eagley, youngeſt daughter of the ſaid Anne Edgley, in fee, 
And in caſe all or any of the ſaid four remainder-perſons 
ſhould be dead at the time, when by virtue of the ſaid ſettle. 
ment his eſtate was to devolve upon them, then the ſourth part, 
to which the perſon ſo dead ſhould have been intitled to, is 
living, ſhould be conveyed to the reſpective heirs of the perſon 
ſo dead; and deviſed the reſidue of his perſonal eſtate (ſubject 
to' the aforementioned legacies) to be laid out in land and 
ſettled in the ſame manner as he had before deviſed his real 
eſtate, and made his truſtces executcrs, and died. 


The teſtator was ſeiſed in fee of ſome little land by kin 
always employed for the producing hay and corn which was 


_ conſtantly ſpent in the houſe, and the land was plowed with 


the coach-horſes which the teſtator kept. 


The kinſman Herter Edgley married the daughter of Sir 
Simeon Stuart, and he and his wife were not inclined to live 
with the mother Mrs. Anne Edg/ey at the houſe at Clapham 
Heower Edgley appointed a jointure to his wiſe, exceeding a 
moiety of the premiſſes, and Sauna Eadgly, one vt the four 
deviſees in remainder, dicd without iſlue unmarried. 


Samuel Edgley the father of Herper, prepared a bond for 
Fewer Edgley to ſign ſor the Payment of 120/, per annum to 
the father for life, which the ſon for ſome time declincd to 
execute, ſaying it was more reaſonable that the father fhould 
depend upon his honour : upon which the father left the bond 
with him, declaring if he would not ſigu it, he might let it 
alone. But afterwards Hewer Hagley the fon, in the abſence 
of the father, juſt before he went to travel, did fign it, and di- 


rected that it ſhould be delivercd to his father. 


In this caſe the following points were debated, land refolv- 
ed by the Lord Chancellor. 


Firſt, It was objected, that though the houſe at Claphar 
paſſed to the mother for her liſe if ſhe would liye there, yet 
only the houſe and curtilage would paſs, andfnot the land 
employed for the producing hay and corn, &c. and the rather, 
becauſe all his lands and freehold eſtate were deviſed elſew here, 
to truſtees for the coulin euer Hugliy for life, Sc. 
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din per Cur” : By the ſame reaſon it might be objeQted that 
the houſe at Clapham is deviſed away, which however is not 
retended, It is true, that by the grant or deviſe of an houſe 
(1) roith the appurtenances, only the garden and orchard will 
paſs with the houſe ; but the deviſe of the houſe (2) with the 
l:nds appertaining, will paſs the land in queſtion. Now the 
intention of the teſtator was, that after his death, during the 
life of his kinſwoman Anne Fdgley, every thing ſhould be car- 
ned on and tranſacted as it was in his hfe-time, and this to 
ſuch a nicety, as that the ſame number of ſervants and even of 
coach-horſes was to be employed, the ſame hoſpitality obſerved, 
the ſame horſes uſed in plowing the lands; which could not 
be, unleſs the lands were to continue as before to be enjoyed 
with the houſe z wherefore as it ſeems to have been his inten- 
tion not to part them, let thoſe lands which were before con- 
ſtintly enjoyed with the houſe, and the profits whereof were 
applied to the maintenance of the houſe, continue to be ſo en- 


ſoved. 
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By a deviſe of an 
houſe cum per- 
ti aentlis, only 
the garden and 
orchard will paſs 
with it ; but by 
a deviſe of an 
houſe with the 
land appertain- 
ing thereto, the 
land uſually oc- 
cupied there- 
with will paſs. 
One deviſed that 
his counting A. 


' ſhould continue 


to live at his 
houſe, and be 
at the charge of 
keeping the 
houſe, and the 
lervante, and 
coach-horſes, 
which the teſts. 
tor employed ia 
plowing the 
ground, and 


gerd the corn ariſing therefrom in the houſe ; here the land enjoyed with the Louſe thall paſs 


10 the couſin A. 


&cndly, it was inſiſted that it appeared plainly Hewer Eagle 
and his wiſe and ſamily were to have the liberty of cohabiting 
with, and being dieted by his mother at this houſe at Claphann ; 
and therefore if he ſhould waive that, or elect to live from his 
mother, this would exempt her from any neceſſity of expend- 
ing ſv much, and conſequently there ought to be a proportion- 
able abatement out of the 12001. fer annum, which was allot- 
ted to be paid to her for houſe-keeping. 


Cur': T admit Mer Edgley might live at the houſe at CH- 
um with his mother as formerly he did with the teſtator; but 
if he would live there with a greater number of ſervants or 
horſes than were there in the teſtator's liſe-time, it ſeems to 
me that his mother is not bound to maintain them. She 15 
only to maintain lim in the ſame plight and manner as tlie 
teſtator did; ncither ought there to be any abatement of the 


[e] 


One deviſes an 
houſ-, and di- 
refts by will 
that an annuity 
of 1200 l. per 
annum be paid 
to his couſin, 
and that ſhe 
ſhall maintain 
her fon there; 
the fon chuſes ta 


go from her, it 


the couſin fall have the 1200 l. per annum in the ſame minner as if the ſon had died. 


— 


— — — — 


(1) Vide 3 Com, Dig. 442. 
(2) Vide Gl. ver v. Patz. 3 1148. 


Wilſ. 141. Doe v. Martir, 2 Black. 
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1200“. per annum by reaſon of the ſon's abſence, any more 
than there ought to have been for the years that the ſaid Heer 
Eagley travelled and was beyond fea after the teſtator's death; 
and as though he had died, there ſhould be no abatement of 
the 1 200/. per annum, by the ſame reaſon there ſhould be ng 
abatement in reſpect of the voluntary abſence of the ſaid Heer 
Edgley ; for the teſtator intended that in all events, during the 
life of his couſin Anne Eadgley, there ſhould be the ſame hoſpi- 
tality as in his life-time, only in caſe Anne Zdgley ſhould leave 
the houſe (which was left intirely to her eiection) then indeed 
ſhe was to have but 250 J. per annum, inſtead of the 12000. 
per annum; but this latter ſum was to be paid her very exaciiy, 
(viz.) quarterly, during her ſtay there; and care is taken, that 
even the repairs of the houſe ſhall be paid out of the other par 


ol his eſtate. 


A ſettlement is 
directed to be 
made on A. 
with a power to 
make a jointure 
of a moiety. 
A. before the 
ſeitlement 
makes a join- 
ture of what ex- 
ceeds a moiety z 


Thirdly, Objected that the jointure made by Heber Elgl:y 
on his wife, exceeded a moiety of the premiſſes and conſe. 


- quently, having gone beyond the power, was void. 
* 


Cur”: Here neither is nor can be any jointure, for as yet 
the fon Hewer Edgley has no legal eſtate till the truſtees con- 
vey to him, and until he has an eſtate he can paſs none: 
wherefore I can take no notice of this * equitable appointment; 
nor can it properly come in queſtion at this time, not being to 
take effect till after the huſband's death, and perhaps never will, 
as he may ſurvive his wife, 


court will take no notice of this during the huſband's life, for it may never take effect. | 


L *605 ] 


Feurthly, Objected, that Herner Edgley by virtue of the words 
[if he die without iſſue of his body] ſhould have an eſtate-tail in 
the premiſſes, and then it would be in his power to bar the 
remainder by a recovery; and this was the rather an eſtate- 
tail in him, for that otherwiſe the daughters of his ſon could 
never take, which would be againſt the teſtator's intention, 


To which it was anſwered, that here was an expreſs eſtate for 
life limited to Hewer Edg/ey, and the words [if he ſhould die 
without iſſue] being only words of implication, would uot 
merge and deſtroy an expreſs eſtate for life, according to Baum- 
field and Popham, ante 5 4. 


2 


But 
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But the court exploded the notion, that words of implication 
ſhould not turn an expreſs eſtate for life into an eſtate-tail, 
and ſaid, that if I deviſe an eſtate to A. for life, and after his 
d:ath without iſſue, then to B. this will give an eſtate-tail to 
4. according to Sunday's cafe, 9 Ce. 127. b. + But here being 
2 limitation upon Heer Edgl-y's death to his ſons, and aſter 
to his daughters, the following words {if Hewer Edgley 
fould die without ue] mult be intended, if he ſhould die with- 
out (a) ſuch iſſue, And as to what had been urged, that un- 
Jeſs theſe words were to create an eltate-tail in Fewer Edyley, 
his ſon's daughters could not take; it did not appear the teſta- 
tor intended Hewer Edg/:y's ſon's daughters ſhould take, for he 
might think that on Heuer Hat's dying without iſſue male, 
his name and family would be determined, for which reaſon 
he might limit it over to the daughters of Fewer Edgley him- 
ſelf; beſides, the fon of lever Zdgley would be tenant in tail, 
aud when of age might, by docking the intail, give the pre- 
miſſes to his daughters. (1) 


e without ſuch i ſſue. 


Fifthly, Objected, that on the death of Suſanna Edyley the 
devifce of one fourth of the premiſſes in remainder, in caſe 
Herver Edgley ſhould die without iſſue, her fourth part was not 
to deſcend to her elder brother and heir at law Herber, but to 
be ſubject to an exccutory deviſe to ſuch perſon as would be 
heit at the death of Hewer Raglig without ſuch iſſue as aſore- 
faid, and not to veſt in the mean time. 


Bracrnons 
v. EDS HE x. 


In » deviſe of 
land to A. for 
life, and if A. 
die withour 
iſſue, then to 
B. though here 
is an ex pre 
eſtate for life 

to A. yet the 
ſubſequent 
words will turn 
it into an eſtate- 
tall ; but where 
lands are deviſed 
to A. for lite, 
remainder to 
truſtees, &c. 
remainder te 
his firſt, &c. ſon 
in tail male, c. 
and if A. dies 
without iſſue, 
then, Kc. This 
will no! give an 
eftate-rail to 
bur the words 
[without iſſue] 
mut be intenu- 


(a) Vide the caſe of Hyamberſton verſus Humberſton. ante 336. 


One deviſes his 
treehold eftate - 
to truſtees 4 
their heirs, in 
truſt to conver 
th: pte is to 
A. for life, te- 
mainder to his 
firſt, . fon 

in tail Male ſuc- 
cethvel+\, re 
mainder to his 


daughters in tail-general, and if A. ſhould die without iſſue, then the premiſſes to be ſerrl-d on 
F. C. D. and F. to each one fourth in fee; and in caſe any of the four remainder per{ ns die 
without iſſue, the truſtces to convey ſuch fourth parth in fee to the reſpeRive heirs of the pern 
ſ- dying ; one of the perſons dies without iſſue, her fourth in equity besongs to her brother, o# 


her heir. 


Cur? : This remainder in fee of a fourth part does veſt in 
Heuer Edgley as heir of his deceaſed ſiſter Sy{arna ; for ſhe 
haring a deviſe of the fourth part to her in fee, the words di- 
recling a conveyance to be made in cafe of her death to her 


— 


— — 


gere, for in Sunday's caſe there is no expreſs eſtate for liſe given to the 


fri devaice, ante 57. 


(1) Vide Banſeld v. Poptam, ante 54. 


heir, 
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BLiACKBORN 
Ve EDGLESY- 


L 607 ] 


A ſon in plenti- 
ful circumſtan- 
ces, gives his 
father a bond to 
pay him 120). | 
annuity for his 
life; if done free- 
ly and without 
coercion, good, 
and what words 
or circumſtances 
will not be con- 
ſtrued acoercion- 


Caſe 176. 


Lord Chancellor 
PARKER, 


(a) 5& GW. & 
M. cap. 20» 
Grandmother 
buys an annvity 
in 141. per cents 
for 100l. in the 
grandchila's 
name. Child's 
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heir, are no more than what would have otherwiſe been im- 
plied, & expręſſio cor que tacite inſunt nihil eperatur, 


Sixthly, Neither is the furniture of the houſe at Clapham to 
be ſold, while Mrs. Anne Edgley ſtays there; for it being ſaid 
by the will, that if ſhe thinks fit on the marriage of Heuer 
Edgley to quit the houſe and goods, this ſhews that until then 
ſhe was to enjoy them, But the words are not ſtrong enoupl 
to carry the goods as heir-looms with the houſe after Mrs Au- 
Bugley ſhould quit it or die; then they ſhall be ſubject to the 
truſts of the will. 8 


Sevenihly, As to the ſon's bond to pay the 1201. per annum ta 
his father; the words ſaid by the father [that if the ſon would 
not ſign it he might let it alone} might be ſpoken in ſuch a man- 
ner as to amount to a threatning, and with deſign to intimi- 
date the ſon ; but it might alſo be otherwiſe 3 and the fon 
having ſaid that this ought to be left to his honour, the ſather 
ſeems to have acquieſced under it; after which the ſon as 
bound in honour, without the privity of his father, and in 
his abſence executed the bond, and directed it to be deliver- 
ed to his father z to that for ought appears it was his free act, 
and what he thought himſelf obliged in honour to do; and 
therefore, without any proof to impeach it, ſhould not be 
ſet aſide in equity. 


Loyd verſus Read. 


Grandmother put 100/. into the exchequer upon the 

(a) act which gives 147. per cent. annuities for lives, 
and her grandchild being made nominee, the father of the 
grandchild gave a bond to the grandmother to repay her this 
ico/, in caſe the cluld ſhould die in the life of the grand- 
mother, 


father gives the grandmcther a bond to repay the 1001. if the child dies | efore the grandmoth*", 
who receives the income and keeps the tality, the grayachild making no claim: this no truſt tvr 


the grandchild, 


U 


The talley was kept, and the income of this annuity received 
by the grandmother during her lite, and diſpoſcd of by her will, 
from this to another grandchild, 

Decree 


* 
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Decreed by Lord Chancellor, that the grandmother's receiving 
the income of this annuity during her life, and keeping the 
alley, and no claim having ever been made by the grandchild, 
hewed the grandchild was but a truſtec for the grand- 
mother, and if this was at all a truſt, it muſt be always & ab 
rigine ſo, that the child's father giving the bond, and the graud- 
mother's accepting it, tended to make this ſtill more manifeſt. 
Then there being no mention made of the truſt in the bond, 
was an inducement to think, that had it been mentioned there- 


in, the grandmother would not have accepted it, 


The court thought that what prevailed with the father to 
give ſuch bond, Was the chance of the grandmother's giving 
the annuity to the grandchild, or at leaſt not giving it from 
lim z and that probably, if the grandmother had not given it 
from him, this would have bcen taken as a conditional gift to 
the grandchild after the grandmother's death; and that the 
caſe might have been different, if the grandmother, or parent 
had made ſuch a purchaſe in a grandchild's or child's name, 
and taken the profits during the infancy () only of the child, 
ſor that would have been no evidence of a truſt for the parent. 
{45 if. the parent had taken the profits after the child's com- 
ing of age, and when of diſcretion to claim his right. 


t was moreover obſerved that (5) Lord Ne/tingham took a 
liſtinction where a parent made a purchaſe in the name of a 
child already advanced, and thereby as it were emancipated : 
for that would have been a truſt for the father; but if ſuch 
child were unadvanced before, it ought (according to him) to 
be looked upon only as an advancement of one for whom he 
vas under an obligation of duty and conſcience to provide, 


Burnet ver/#s Theobald. 


F after a decree pronounced, either ſide enters a caveat, 
lis ſtops the ſigning and inrolling for twenty-eight days, 
being a lunar month; but a decree being ſigned and inrolled 
ater the twenty-eight days from the caveat were expired, and 


eie and inrolling, it ſtays the ſigning 28 days, not only after pronouncing the cecree, but 2$ 
tem the preſenting it to Lord Chancellor to be inrolled, and gotice given by Lord Chancel- 


«1: ſ-cretary to the clcik of the other nde. 


VII. I, IL, l 


608 


Lo vv. RAD. 


(5) Lord Grey 
v. Lady Grey, 
Hi. 30 Car, 2. 
ar. 4 vide the cate 
of L itiort v. El- 
jiot, 2 Chan. 
Cates 231. 


[ 609 ] 
Caſe 177. 


Lord Chancellor 
ParnKken, 

2 Eq. Ca. Ab. 

280. pl. 2. 

If after a decree 

a Caveat be en- 

tred to ſtay the 


within 
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Bonn ET v. 
Tazo0BALD, 


L 610 ] 
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within twenty-eight days after the decree was preſented to he 
inrolled, and ihe regularity of the inrolment being referred to 
the maſter Mr. Halford, he certified the courſe to be, that 
where a caveat is entered, the party entering it has twenty-eight 
days after the decree preſented, 


But Lord Chancellor thought this an unreaſonable delay, 
there being no rule or order of Court for that purpoſe, . 


On the other ſide it was ſaid that the end of entring ſuch 
caveat was to give the party a reaſonable time to conſider of 
the decree, whether he ſhould ſubmit to it, or rehear the cauſe, 
which end would not be anſwered, unleſs the party had a rea- 
ſonable time after the decree was drawn up and paſſed; and 
the allowance of the twenty-eight days after the entering of 


the caveat, was immaterial, ſince theſe are commonly ſpent 


after the hearing the cauſe, and before the decree is drawn up 
and paſſed. 


Alſo the Mafter certified that the twenty-eight days upon 
the caveat, ſhould commence only from the time that the Lord 
Chancellor's ſecretary gave notice to the clerk of the other 
ſide, of the decree being preſented in order to be ſigned, which 
was likewiſe thought by the Court to be ſtrange z et adjours” 


Bur afterwards this matter being mentioned again, and a 
certificate of much the greater number of clerks in the oſſice 
being produced, ſhewing the conſtant courſe and practice of 
the office to be, that the twenty eight days ſhould be account- 
ed from the time of the decree's being preſented to the great 
ſeal to be ſigned in order to it's inrollment, and notice thereof 
given by the ſecretary to the clerk of the other fide: Lord 
Ghanceller ſaid this ſeemed to him to be the conſtant practice, 
and the Maſter's report being ſo, his Lordſhip would not ovet- 
rule it on a motion, but on the contrary held the report to be 
right, and according to the uſage and practice in that caſe, 


Ex parte James. Caſe 178, 


Was bound in a bond to B. payable on Aay=day then Lord Chancellor 


next, A. in the mean time becoming a bankrupt, B. be- , 888 


fore May-day takes out a commiſſion of bankruptcy againſt 51. ry . 
him, and the commiſſioners having ſummoned his wife, would Creditor by 


I 1 i bond before d 
have examined her touching the time and manner of A's be- han ment ed 


coming a bankrupt, but ſhe refuſing to make any ſuch diſco- not take out a 
corery, they committed her. And ſome of A. s creditors who — 


came in under the commiſſion, and paid their contribution dor ought any 
proceeding to 


money, impriſoned A. for the debt for which they ſought re- be had upon 
lief by the commiſſion ; and upon the petition of A. and his — ——— 
wife diſcloſing theſe matters, and hearing counſel on both 


ſides, 


It was reſolved by Lord Chancellor, firft, that if a creditor by 
bond before the day of payment ſues out a commiſſion of bank- 
ruptcy againſt the obligor in the bond, it is irregular, and ſuch 
an irregularity, for which the commithon ought to be ſuper- © 611 1 
ſeded ; for though it be debitum in praſenti (a) yet as it cannot tal Vide ama 


be ſo much as put in ſuit, or an action commenced upon it, _ ſtatute of 
7 eo. 1. Cap, 


much leſs can there be a commiſſion of bankruptcy taken out 3. & 5 Geo. 2. 
on ſuch a bond, whereby all the real and perſonal eſtate of the — 


bankrupt is (as it were) ſeiſed in execution. # altered the law 
in that point. 


Secondly, That the wife of the bankrupt cannot be examined Rankrupt's wiſe 


cannot be er- 


againſt her huſband touching his bankruptcy. She by the 72” 4 


common law cannot be a witneſs (5) for or againſt her huſ- ber N 
. rov - 
band ; and though the former ſtatute of 21 Fac. 1, authorizes ,picy ; may by 


the commiſſioners to © examine the wife touching any con- ature touching 
| diſcovering her 


cealments of the goods, effects or eſtate of the bankrupt,” huſband's ef- 


yet neither does that, or the (c) late ſtatute of the laſt ſeſſions _ A 


extend to examining the bankrupt's wife touching his bank- pl. 28. S. P. 

: (5) 1 Inft. 6. b. 
ruptcy, or whether he had committed any act of bankruptcy, 2 Vera. 79. 
. 9 - - (c) 5 Geo. 1. 
and how or when he became a bankrupt, Tap. 24. 

And the Court ſaid, that until the late ſtatute abovemention- Bankrupt him- 
ed concerning bankrupts, the Commiſſioners could not exa- „ 
mine the bankrupt himſelf touching his bankruptcy, and that — 2 
2 . . . oucnim 
in this act there is no clauſe enabling them to examine the on baukrupt- 


1 bank- . 
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1. N bankrupt's wife againſt her huſband. And though the war. 

If one of the rant of commitment of the wife was produced, by which it 
e e appeared that the Commiſſioners had committed her as a fer 
inegal, and the refifing todifeguer the goods and fects of the bankript,as to diſcover 
3 — the time and manner of his bankruptcy : yet by Lord Chancel- 
— — Fg lar, one of the reaſons for committing the wife being ſor not 
diſcovering how and when her huiband was a bankrupt, 


ed of him be 
qa: h . . 0 2 * i — 
made being to continue in priſon till ſhe ſhould make this 


commitment is 


naught, diſcovery, the commitment is illegal, and the ought to be dif- 
[ 612 ] charged; and accordingly it was ordered the ſhould be dit- 
charged. 


Creditors of a 
bankrupt, who 
come into the 


Thirdly, It was reſolved that ſuch of the bankrupt's crei- 

tors as came in under the commiſſion by which all the bank- 
— rupt's eſtate both real and perfonal (by means whereof he 
ſon the bank- ſhould pay his debts) was ſeiſed, ſhould not be allowed to 
— debe impriſon the bankrupt for not paying thoſe debts, Where 

fore the Court ſaid they would order the bankrupt to be dil- 
charged out of cuſtody, as to any action brought by thoſe 
who had come into the commilſtion of bankruptcy, and had 
ſought relief thereby (1). And though it was objected by 
Mr. Mead, thut the bankrupt ought not to be diſcharged until 
hie had perfected his examination, 


The Court held the contrary ; for it did not appear that the 
bankrupt was in contempt or had refuſed to be examined ; it 
he had, yet when the commiſſion of bankruptcy was irregu- 
larly ſued out, there ought not to be any proceedings upon it: 
by way of examining the bankrupt or otherwiſe. 


(1) Sed vide Ex parte Sa/k-1/, ante 560. Anon. poſt. 2 vol. 394. 


Grantham & al' Commiſſioners and "Truſtees of 
the forfeited Eſtates vit Alexander Gor- 
don, (In Domo Procerum.) 


Y an Act of Parliament made in the firſt year of King 
Major 8 Geeree, for the attainder of Earl Nlariſchal & 4, it was 
home Gor- 4 Sh » Bo , . . 
don, Laira of cenacted (it al) that if Major General Thimas Gordon, Laird 
Au hint sue, 
l not exten 

| : N ; 
19 att. int the {hould be attainted of high trcaſon. 
party, if his . 


name be Alex- 
der, though the reſt of the deſgriptions agree, 


Caſe I 79. 


Attainder of 


of Archintoule, ſhond not render himiclf before ſuch a day, he 


Major 
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Major General Gerd:r's chriſtian name was Alexander not GH 


Themas, and he did not render himſelf within the time. 


ne commiſſioners of the forfeited eſtates in Scotland, ad- 
judged that the reſpondent Alexander Genu was not attainted 
whereupon the commiltioners for for feited citutes in England 
appealed to the Houle of Lords. 


It was inſiſted for the forfciture, that here was a full de- 
ſcription without a chriſtian name, (v.) Major General ( 
dan, Laird of Arch iuntaule, which was a ſuſſicicnt certainty z for 
every one mult know who was meant by it; aud if the de- 
{cription without the chriſtian name was ſuſſicient, then wife 
per inutile non witietur. 


That as in 1 ft. 3. a. a grant made to 7 Earl of Pem- 
Irie, when his name is William, or to Au Biſhop of N 
ter, when his name is Ii/liam, is good, becauſe there can be 
but one of that dignity, but one Earl of Pie, and but one 
Pithop of Rochefter, (wherefore the addition of a falſe chriſtian 
name would not hurt it,) ſo in the principal cafe there being 
but one Major General Gerdn, Laird of Auchintenle, this doe 
ſcription could anſwer no perſon Whattocver but the reſpon- 
dent. 


Alſo that there was ſufficient certainty according to the 
courſe of Parliament; and therefore mat might be good by 
way of impeachment, which would not be fo in a proceedin;s 
by indictment, for which purpoſe Dr. (q) Suchovere!”s cafe 
was Cited, 


For the reſpondent it was argued, that there ought to be a 
legal certainty not only in indictments for capital, but ſor all 
criminal offences, and much more would the law require cer- 
tainty in the caſe of an indictment for an offence, whereby a 
man's blood was to be corrupted, his citate forfeited, and his 
life taken away in the molt formidable manner, 


"That though it might be true (which however was not ad- 


mitted, that au attainder would be good by ti deferiprion of 


Major General Gr dn, Laird of Aubin 4, and thut there 
might be ſuch a man; yet adding a wrong chrittian name was 
much worſe than if there ad been no chriſtian name at all; 
for there might be ſuch a r an as Major General Cie, Laird 


8 ot 


v. Gor box, 


(4) State trials, 
vol, 4.9. 


161741 
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of Auchintoule, and yet no ſuch man as $ Major General Thoawa; 
Gordon, Laird of Auchintoule, 


That the cafe cited from 1 It. 3. a. might be allowed to be 
law, and yet that no ways like the caſe now under debate; 


| becauſe in a grant the law takes it as ſtrongly as may be againſt 


the grantor, ut res magis valeat, it being preſumed that ſome 
valuable conſideration was given for the grant, and it would 
be very hard, that the purchaſer by reaſon of a miſtake of his 
name, ſhould loſe his purchaſe ; wherefore it is ſufficient to 
make the grant good, if it can appear who was intended to 
take, becauſe the grant of the party founded upon the contract 
of the party, ſhall take effect according to his intent, and pur- 


chaſes may be good without either chriſtian or ſurname, as the 


eldeſt ſon or youngeſt ſon of J. S. (1 [nft. ubi ſupra;)but in 
caſe of an indictment the conſtruction is not to be according 
to the intent of the indictment, but muſt be ſtrictly certain; 
and if an indictment is to be ſo, much more mult an attainder, 
which binds for ever, both as to life and eſtate z and an in- 
dictment of one by the deſcription only of the eldeſt or youn- 
geſt ſon of J. S. would not be good. 


That the names of Alexander and Thomas were two as dif. 
ferenc names as well could be, and therefore it was impoſſible 
that Alexander Gorden could be intended to be Th:mas 


Gordon, 


That ſuppoſing Major General Alexander Gos den were at- 
tainted by his right name, and afterwards pardoned by the 
zoreng name of Thomas Cordon, this pardon would not be good, 
becauſe it could not be intended a pardon of the ſame perſon 
that was attainted. And it would be very hard that ſuch an 
attainder as was in the principal caſe, ſhould notwithſtanding 
the miſtake of the name, be good % rale away a man's life, 
and yet that a pardon, by reaſon of the ſame miſtake of the 
name, ſhould not be good to fave the man's life ; [which rea- 


fon had great weight with the Lords. 


That if this attainder of Alexander by the name of Thomas 
were to be good, an innocent man might be executed inſtead 
of the guilty ; and it would be ſufficient to ſay that Alexander 
was the man intended, though Thomas was the man attainted. 


2 But 
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But as incertainty was the mother of confuſion, ſo it was the 
happineſs and excellency of our law to delight (a) in, and 
eſpecially in criminal proſecutions to require, certainty. 

That if Alexander Gordon were outlawed by the name of 
Tamas Gordon, the law in that caſe would allow him no re- 
dreſs by writ of error, becauſe he would not be hurt, nor any 
ways concerned in the outlawry of one who was ſuppoſed to 
be another perſon : and yet where the law ſaid the perſon was 
wt hurt or any ways concerned, the attempt now was to hang 
that man and to fate away all his late. 

That the objection was the ſtronger in the principal caſe, for 
that the not rendering himſelf (by the time preſcribed by the 
act) made the treaſon ; and here Alexander might well think 
himſelf not the perſon intended and required to ſurrender, 
when the act required Thomas to ſurrender ; conſequently it 
would be hard, that his not doing of that which he had at leaſt 
very probable reaſon to think not inicumbent upon him to do, 
ſhould render him guilty of the higheſt crime known in our 
law, high treaſon, 

And as to what was faid, that this being an attainder by 
Parliament differed from an outlawry, and that the courſe of 
Parliament made it good : it was anſwered that impeachments 
in Parliament differed from indictments, and might be juſtificd 
by the law and courſe of Parliament ; but that there was no 
ther method of conſtruing an Act of Parliament (as this was), 
but according to the rules of law, 

Laſtly, that if the reſpondent Alexander Gord;n thus intend- 
ed (as.it was ſaid) to be attainted by the name of Themas, had 
been brought to the King's bench bar, that Court would not 
nor could have awarded execution againſt 4/exander Gordon on 
the attainder of Th:mas, but on Alexander's ſhewing this to 
the Court, they muſt have diſcharged him. 

Upon which the counſel being withdrawn, the Lords ad- 
journed the debate till the next day, in order to have the opi- 
nion of all the Judges of England, when the Lord Chief Juſtice 
Pratt delivered (1) the opinion of them all “ that this attain- 
« der of Majox General Themas Harden, Laird of Auchinteule, 
did not attaint the reſpondent, whoſe name was Alexander ; 
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CranTnan 
v. Gor DUNs 
(a) Ante 194. 
in the caſe of 
Mitchell verſss 
Reynolds, 
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(1) Vide Lord Pitalige's caſe, Forfler's Crown Law 81. 
L 14 
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EnaxnTuam GO and that if Alexander Gordon upon ſuch an attainder had 
v. Gonnon. | 0 
ce been brought to the King's Bench bar, and had made this 
„ matter appear, that Court could not have awarded execution 
&« again!t him,” Upon which the decree of the commiſ. 
ſioners for forfcited eſtates in Scotland was affirmed, 
In Scotland the 1 1 i 1 
—— Memorandum, in this caſe it was admitted by the counſel on 
cutions for tiea- the other ſide, that by the late ſtatute for the union of the tuo 
ſ the ſame .: , 
a _ ud. kingdoms of England and n. treaſons and proſecutions 
for treaſon are the ſame in Scotland as here. 


T was of counſel for the reſpondent, and Mr, Boz/le for the 
appellants, and alſo a Scotch lawyer on each ſide +, 


— — 1 — Rr, 4 


+ The like determination was made by the Lords in the December following, in 
the caſe of Grantham &a verſus Farguharſon, who was pretended to be attainted 
by the name of Alexander Furgubarſon, whereas his chriſtian name was Patri . 
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Viſcounteſs Montacute ver/us Her Huſband 
Sir George Maxwell, 


HE plaintiff brought a bill againſt the defendant her 

huſband, fetting forth that the defendant before her in- 
termarriage with him did promiſe that ſhe ſhould enjoy all her 
own eſtate to her ſeparate uſe, that he had agreed to execute 
writings to that purpoſe, and had inſtructed counſel to draw 
ſuch writings, and that when they were to be married, the 
writings not being perfected, the defendant deſired. this might 
not delay the match, in regard his friends being there it might 
ſhame him : but engaged that upon his honour the ſhould have 
the ſame advantage of the agreement, as if it were in writing 
drawn in form by counſel and executed; upon which the mar- 
rage took effect, and afterwards the plaintiſt wrote a letter to 
the defendant her huſband, putting him in mind of his pro- 
miſe, to which the defendant her hutband wrote her an anſwer 
under his hand, expreſling that he was always willing the 
ſhould enjoy her own fortune as if ſole, and that it ſhould be 
at her command, 


To this bill the defendant pleaded the ſtatute of frauds and 
perjuries (a) by which “ all promiſe; in conſideration of 
* marriage, unleſs ſigned in writing by the party, are made 
void ;“ and averred that he never ſigned any promiſe or 
agreement before marriage for her enjoying any part of her 
eltate ſeparately, which he pleaded in bar of any relief or diſ- 
coxery. 

It was urged againſt the plea, that this promiſe was on the 
plaintiff's fide executed by her intermarriage; and therefore 
lixe the ſeveral caſes in which equity did relieve, and compel a 
mutual execution ; that the letter written by the defendant, 
though after marriage, was an evidence under his hand of 
tne agreement before the marriage, and fo took it out of the 
Katute, 


On 


{ 618 ] 


Caſe 180. 


Lord Chancellor 
PARKER, 

Preced. in Chat, 

826. 

Gil6. Chan. 


244. 
1 Eq. Ca. Ab. 
19. pl. 4. 

I Stra. 2 36. 

2 Eq. Ct Ab. 
892. Pi. 6. 

An agreement 
meide by the 
huſband before 
the marriages 
without writing, 
within the ſta- 
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1 On the other ſide it was ſaid, that the expreſs words of the 
v. Maxwzrzr, ſtatute made all ſuch promiſes in conſtderation of marriage 
void, unleſs they were in writing figned by the parties ; ang 
that there was the greateſt reaſon for it, ſince in no cafe could 
there be ſuppoſed ſo many unguarded expreſſions and promiſes 
uſed, as in addreſſes in order to marriage, where many paſſz. 
ges of gallantry uſually occur, and it was therefore provided 
by the ſtatute, that all promiſes made in conſideration of mar. 
riage ſhould be void unleſs figned by the party. That it waz 
very wrong to call marriage the execution of the promil;, 
when until the marriage it was not within the ſtatute; and 
the ſtatute makes the promiſe in confideration of marriage 
void; therefore to ſay that the marriage was an execution 
which ſhould render the promiſe good, was quite truſtrating 
the ſtatute; which the Court took notice of and approved. 


Lord Chancellzy : In cafes of fraud, equity ſhould relieve, 
even againſt the words of the ſtatute : as if one agreement in 
writing thould be propoſed and drawn, and another fraudu- 
tently and ſecretly brought in and executed in lieu of the for- 
mer, in this or ſuch like caſes of fraud, equity would relieve; 
but where there is no fraud, only relying upon the honour, 
word or promiſe of the defendant, the ſtatute making thoſe pro- 
miſcs void, equity will not interfere ; nor were the inſtructions 
given to counſel for preparing the writings material, ſince after 
they were drawn and ingroſſed, the parties might refuſe to 
execute them, and as to the letter, it conſiſts only of general 
expreſſions; as * that the eſtate ſhould beat the plaintiff's com- 
« mand or at her ſervice ;”” indeed had it recited or mention- 
ed the former agreement and promiſed the perſormance there- 
of, it had been matcrial, But as this cafe is circumſtanced, 
allow the plea. 


Alſo this plea being in bar of a difcovery as to all matters, 
which if diſcovered and admitted might be barred by the ſta- 
tute, ſo far may the ſtatute be pleaded in bar of ſuch ditco- 


very. (1). 


— 
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(1) But upon the plaintiff's amend- was ordered to ſtand for an anſwer. 
ing her bill and charging ſeveral addi- 1 Stra, 236. See more as to pleas of 
tional facts, a ſecond plea of the ſta- the ſtatute in caſes of parol agreements 
tute of traud> put in by the defendant, in Hawkins v. Holmes, poſt. 770. 


— 


9 AT. LF" »- „ 4A 4 
\ 2 7 1 . TY \ x 7 * 2 
m „* = — 
n n un P 
. 
„ . 2 
— r - — 7 


7 
8 
2 4 Yo ob 


De Term. Paſchæ, 1720. 


Lewis ver/us Chaſe. (1). 

HE plaintiff being a bankrupt, endeavoured to be diſ- 

charged with the conſent of four fifths of his creditors 
in number and value, upon the late ſtatute; the defendant a 
creditor preferred his petition to the Lord Chancellor againſt 
the allowance of the certificate; upon which the bankrupt, 
in conſideration of the defendant's withdrawing his petition, 
gave him a bond for his whole debt. Afterwards the bank- 
pts certificate was allowed, and the defendant putting the 
bond in ſuit ® againſt the bankrupt, he pleaded the act of par- 
lament, and that the bond was obtained in order to procure 
his diſcharge 3 and on a verdict for the plaintiff, the bankrupt 
brings this bill, inſiſting that the bond was obtained from him 
under his neceſſities, and within the reaſon of that clauſe in 
the (a) ſtatute which makes bonds void for conſenting to the 
bankrupt's diſcharge; and it was repreſented as an unconſcion- 
able thing for one creditor to deſire more than his ſhare of the 
bankrupt's eſtate with the reſt, and that on the other hand the 
bankrupt ought to be favoured, who had given up all to his 
creditors, 


Cur; Here is an honeſt creditor, and the bankrupt if he 
pays him all, ſtill pays but what in conſcience he ought. He 
that comes into equity to avoid the payment of a juſt debt, 
ought to come with a very clear caſe if he hopes to ſucceed, 
The defendant could not be ſaid to do amils in petitioning the 
great ſeal againſt the allowance of the certificate; neither can 
it now appear to me what ſucceſs that petition would have 
been attended with; it may be he had juſt cauſe to petition, and 
the bankrupt no right to have the petition diſallowed, and the 
plaintiff, if he had a fair defence, ought to have made uſe of 
it againſt the petition, but in caſc of treating with the defen- 
dant to withdraw it, the other might inſiſt upon reaſonable 
terms to have his juſt debt. 


Suppoſe the preſent bill were to be diſmiſt, the conſequence 
would only be that the plaintiff muſt pay what he juſtly owes; 
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Caſe 181. 


Lord Chancellor 
PARK RR. 

2 Eq. Ot. Ab. 
125. pl. 5. 
185. pl. 5. 
A creditor pe- 
titions againſt 
the allowance of 
a bankrupt's 
certificate, upon 
which the bank- 
rupt gives him 
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ment of his 
whole debt in 
conſideration of 
withdrawing his 
petition ; equity 
will not relieve 
aguinſt this 
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but were he to be relieved, the defendant would thereby be 
put into a worſe condition than any of the other creditors; 
for the bankrupt's eſtate being diſtributed, he cannot now have 
his proportion thereof, ſo that he muſt loſe his whole debt; 
and it is the plaintift's fault to come fo late; which makes tho 
caſe ſtil} the ſtronger againſt him; nor does the law make any 
diſtinction whether the bankrupt became fo by his own extra. 
vagant way of living or by misfortunes ; and therefore he i; 
the leſs to be favoured. It is hard enough to bar creditors of 
the full remedy which the law gives for the recovery of dehts; 
indeed where the words of the ſtatute are plain they mutt be 
ſubmitted to, but then the bankrupt ought in all ſuch cafes to 
bring himſelf within it. And it would not be fair to put the 
defendant, who has the law of his fide, in a worſe condition 
than any of the other creditors whoſe debts arc extinguiſhed by 
the ſtatute ; therefore diſmiſs the bill with colts, (1) 


3 
* 2 — — — — — — — 
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(1) But a late determination of the 
court of C. . in Sumner v. Bray, 1 ferm 
Rep. C. P. 647. has expreſsly contra- 
dicted the authority of this caſe, 
indeed it ſeemed inconſiſtent with the 
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v. Lord O oauv, poſt. 768. 
Spiller, t Atk. 105. Smith v. Bromler, 
Doug. 3 edit. 690. Tours \ Barkley, 
ibid. Coc/fbott v. Bennet, 2 "erm, 
Rep. 763. 


Spurret v. 


And 


ſpirit of many other cales, as Middleton 


Caſe I 82. 


Lord Chancellor 


PARKER. 


1 Fg. Ca. Ab. 
387. pl. 7. 

9 Moc. 161. 
10 Mod 416. 
2 Eq. Ca. Ab. 
475. p. 4» 
$05. pl. 1. 
One articles on 
mauriage to ſet- 
tle lands on 
himſel for life, 
re mainder to the 
heirs of his body 
by bis intended 
wile, with a 
covenant to 


Edward Trevor eldeſt Son of 
Sir John Trevor, late Maſter 
the Rolls, & al', 


Plaintifls: 


John Trevor the ſecond Son, 
& al', 


Deſendants. 


8 IR ahn Treter late Maſter of the Rolls, being ſciſed in fre 
of the capital meſſuage called Brinkynall, and diverſe lands 
in the counties of Denbigh and Sale, on his marriage with 


Fane Puliſlau, by articles dated the 23d of Occter 1669, in 
conſideration of the then intended marriage, did for %imfelf and 
his heirs covenant with the truſtees therein named, before the 
end of two years to ſettle and aſſure upon the ſaid truſtees, 25 
they the ſaid truſtces ſhould direct and appoint, all the premiſis 
to the {everal uſes in the articles expreſſed, as allo in the fetcle- 


make this ſettlement wittzin two years, or in defiult thereof to ſtand (riſed to the ſame uſes ; thong 
this vc an eſtate-tail at law, vet equity w.ll turn it into @ (ri feitiemont, 


mere 
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nent and conveyance, as ſhould be limited and agreed upon by 
Sir Jabn Tretir and the ſaid truſtees, and to no other uſe, (%. 
i» the uſe of him the ſaid Sir Fohn Trevor for life without 
waſte, remainder to the uſe of Jane his intended wife for her 
life, remainder to the uſe of the heirs male of him on her 
body to be begotten, and the heirs male of ſuch heirs male 
un fully iſſuing, remainder to his own right heirs. 


Sir Jahn Trever by the ſame articles covenanted with the 
muſtees, that the premiſſes ſhould remain after his deceaſe to 
the ſaid June his intended wife for her life, free from all in- 
cumbrances, and in caſe the uſes therein were not thereafter 
well and truly raiſed, according to the true intent and mean- 
ing of the articles, that then he and his heirs ſhould ſtand and 
be ſeifed of the premiſſes, until ſuch time as a farther aſſurance 
mould be thereof made to the uſes of the ſaid articles, 


The marriage took effect, and Sir Joby had iſſue by Fane, 
the plaintiff Aadevard Trever, and the defendants Jahn, Arthur, 
Tub, Anne afterwards Lady Mrddleton, and Prudentia T revor, 


No ſettlement was made purſuant to the articles, nor any 
requett by the truſtees; and the plaintiff Aud incurred his 
father's diſpleaſure, having without his conſent married a wo— 
man of no fortune, 


Sir Jahn Trewr and his wife Jane levied a line of the pre- 
milles, declaring the uſes thereof to himſelf and his wife for 
their lives, remainder to the ſecond fon the defendant Fohr: 
Trey in tail male, and fo to the younger ſons in tail male 
ſucceſſnely; and this ſettlement was by conſent of the plain- 
til's ſather and mother «lcuvered to the defendant Fobn Trewr, 


Aſterwards Sir n (a) Trevor died inteſtate, leaving a 
real eſtate in reland of about gol. a year, and tome new 
purchaſed eſtates in fee in Auglund, which defcended to the 
plaintiff Edzward Trevor, and poſſeſſed likewiſe of a very great 
verſonal eſtate, the plaintiff Raum‘ ſhare whereof came to 
near 1c0000, | 


The plaintiff Zdwward Trevor brought his bill to compel the 
[cond fon Jau Trey and the other brothers and ſiſters who, 
chimed under the fine and deed of uſes of Sir Jcbn and his 
wife, to convey the premiſles to hinyelf in tail as heir of Sir 
% Trevor and his lady. 


And 
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And the cauſe coming on to be heard before the Lord Chan- 
cellor Parker, 


For the younger brother it was inſiſted, that theſe articles 
were of an ancient date, (viz.) in 1669 (about fifty year; 
ſince) and that as a limitation of an eſtate to A, for life, re. 


mainder to the heirs male of his body, made an eſtate-tail in 


A. ſo in the execution of articles in equity they would follow 
the words, which muſt create an eſtate-tail in Sir J. 


Trevor. 


That the uſe being to Sir h Trevor, without waſte, re. 
mainder to the heirs male of his body by the ſaid Fane, made 
no alteration ; it being a conſtant (a) rule, that where an 
eſtate is limited to one for life, with a remainder (mediate or 
immediate) to the heirs male or heirs of the body of the tenant 
for life, theſe were only words of limitation. 


That if in any caſe the law were otherwiſe, it would be in 
that of a deviſe of lands to A. for life without walte, remain. 
der to the heirs of his body; yet even in ſuch caſe, though it 
were an expreſs eſtate for life, and though there were the 
words [fans waſte] and though the intent of the party was 
allowed to prevail more in a will than in any other convey- 
ance, it would notwithſtanding be an eſtate-tail; nay even in 
caſe of a deviſe of a ¹ to A. for life without waſte, remain- 
der to the heirs male of his body, it had been decreed an eſtate- 
tail in Bale and Coleman (5) by Lord Harcourt, who reverſed 
the decree of Lord Cowper in that caſe. 


Alſo that the addition of the words the heirs male of tl 
body of Sir John Trevor and the heirs male of ſuch heirs male] 
was immaterial and but tautology; for the deed having limited 
the premiſſes to the heirs male of the body of Sir John by Fane, 
the following words did only repeat the ſame thing over again; 
and it would have made no alteration, had thoſe words been 
repeated ten times over, according to 1 C. 104. Shelley's caſe, 
and that of Legate and Sexve//+ in 1706. which was ſent out 
of this court to the judges of the common pleas, and was 3 
much ſtronger caſe. 


— 


— 


— 


+ By the opinion of three of the judges of C. B. cont” Tracy. See their cert: 
ficates, ante 88. 


It 
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ſt was admitted, that if the limitation had been to Sir John 
Trevor for life, remainder to the heir male of his body by dame 
Jane (in the ſingular number) and to the heirs male of the 
body of ſuch heir male, this had been but an eſtate for life in 
Sir John Trevor, by reaſon the words [heir male] were in che 
ngular number (a) and but a deſcription of the perſon having 
i ſubſequent limitation annexcd to them; but even in that 
cafe it would have been a contingent remainder, which the 
ne afterwards levied by Sir Jh Trevor and his lady would 
have barred, But in the principal caſe, the firſt limitation 
being to the heirs male of the body of John by Fane (in the 
plural number) would have made an cltatc-tail, had it been in 


4 coNVeYAances 


That it was true, latterly in the execution of marriage ar- 
ticles, decrees had gone according to the intention of the 
parties, as being a matter wholly executory, and in the power 
of equity to mould and turn as the parties intended; which 
yet was a pretty ſtrained conſtruction ; for when I covenant 
to convey an eſtate to one for life, remainder to the heirs male 
of his body by his wife, and to ns ether w/e, (as is ſaid here); 
that equity ſhould ſay it /hall be to other uſes, (viz.) to the man 
for life, remainder to truſtces to preſerve contingent remain- 
ders, remainder to the firſt, &c. ſon of the marriage, ſeemed 
at law a breach of the covenant; and it would found hard, 
that there ſhould be no other way of performing a covenant in 
quity, but by breaking it at law, 


That the conſtruction of theſe articles muſt be the ſame as 
if they had come under the conſideration of a court of equity 
about the time of the date of them; and then there could be 
no caſe cited wherein equity had ſo far taken upon itſelf, as to 
decree the huſband but an eſtate for 4%, when the articles ſaid 
le ſhould have an efate-tail, 


However, this caſe went much farther; for here being no 
ſettlement of the premiſſes made, or required to be made with- 
in the two years, this was a covenant to ſtand ſciſed, by virtue 
of which Sir John Trevor was actually ſeiſed of an eſtate-tail 
reſted, and theſe articles being actually executed, were not 
to be executed over again in a court of equity; no inſtance 

could 
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Tur von . could be given, where a legal eſtate veſted by a marriage ſet. 
tlement was afterwards altered and diveſted in equity. 


TES OR. 


That ſuppoſe this ſettlement had been by way of leaſe and 
releaſe to Sir John Trevor for life without waſte, remainder to 
his wife for life without waſte, remainder to the heirs male of 
his body by his wife, equity would never have altered or cur. 
tailed the ſettlement, or turned a veſted eſtate-tail into an 
eſtate for life; no inſtance could be given of that nature; and 
if ſo, a covenant to ſtand ſeiſed was as much a conveyance, 
as compleat and more ancient than a leaſe and relcaſe; for tlie 
bargain and ſale for a year was but a modern invention + of 
putting the grantee into poſſeſſion, to enable him to take a 
releaſe, 


Again, though it might be objected that this covenant to 
ſtand ſeiſed was only until a ſettlement ſhould be made, yet til 
then it was a veſted eſtate-tail in Sir Fohbu Treuer; and the 
future ſettlement was to be made only as it thould be agreed 
on betwixt Sir Jahn and his truſtees, which now could never 


be, Sir n being dead. 


In the next place it was urged, that the equitable circun- 
ſtances of the cafe were to be conſidered. / 


Here was an eldeſt ſon who had provol ked his father by a 
very improvident marriage, which was but a juſt occaſion for 
the latter's. giving away from him ſome part of the eſtate; 
notwithſtanding which, his father had-{tili been very kind to 
him: 


Firſt, By leaving to deſcend upon him an eſtate in fee in 
Hhaand of about gool. a year, which with the timber vas 
worth above 25. Secondly, by leaving to deſcend upon 
him diverſe lands of value in England, purchaſed by the fathe: 
after the making the ſettlement, being above 200 /, a year; all 
which it was in the power of Sir %u Jever to have given 
from him. Third!y, by leaving a ſhare of the perſonal eſtate t. 
come to him, of near 10000 J. value. So that this was more 
than an equivalent for the eftate in queſtion, which the elde. 
brother could not come at but by the aid of equity, 
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Sir Francis More is faid ta have been the firtt perſon who practiſed this Wi!» 


by Chief Juſtice Vert h, in the caſe of Barter verſus Kcale, 2 Mod. 252. * 
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hat Sir John Trevor”s permitting theſe lands to deſcend to LR 
s eldeſt ſon, was giving them to him; the not hindring him 
them when in his power fo to do, was a gift of them to him. 
For this reaſon it has been decreed, (a) where a man by mar» ( 2 Vern. 638. 
tio cedurticies covenanted to ſettle lands of 100 J. per annum on 
l eileſt ſon, to take effect after his death, that the leaving 
unde of 1007. a ycar to deſcend to ſuch ſon, was in equity 4 
p-rformance (1) of the covenant, So likewiſe the ſtatute of 
{tribution makes (as it were) a (6) will for every inteſtate, 2 12 
ind conſequently this eldeſt ſon's ſhare of the father's perſonal Wiamee 324. 
elate, which came to him upon his father's death, is a legacy 
of 10,000 /, left him by his father. Wherefore the eldeſt fon 
could not ſay he was wronged by that father who has left to 
&f{cend or come to him an eſtate of about four times the value 
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n 
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a. 


the lands in ditpute; 


But the caſe was ſtill ſtronger, if it was conſidered that, 
when this Tettlement was made upon Fobn Trevor, he was [ 659 J 
then a younger ſon unprovided for, and had attained to man- 
hood z that equity favours ſuch proviſions, looking upon them 
in nature of a purchaſe ; for which reaſon, were there a 
dexiſe of a copyliold without a ſurrender, equity would ſupply 
the want of it for a younger ſon, as much as it would in the { 
caſe of a purchaſe, | 


Objected, The articles are a lien, a ſpecific lien upon theſe 
nds; and if the eldeſt fon has in equity a right to them in | 
ipecie, the father cannot bind that right by giving him other 


lands. 1 


. Reſp. The eldeſt ſon can have no right to, cr lie 1 upon 


thefe lands, if the eſtate be an eſtate.tail executed by the arti- = 
cles, and conſequently barrable by the father, and which the : | 
father upon a juſt provocation has barred ; the articles arc then . 


executed inſtead of exccutory. 


But for argument ſake, ſuppoſe this were otherwiſe: a court 
f equity is not hound to execute all articles, but conſiders the 
circumitances of the caſe; and if hardſhips would eniue on 
ue execution of ſuch articles, equity, under thole'circums 
andes, will not decree an execution. 


— — * —— —— 


i) Vide Lechmere v. Earl of Carliſſe, poſt, 3 vol. 224. 
Vor. ; 51 m Article; 
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8 Articles can in no caſe be a greater lien upon land, than 
when I covenant to ſell my land to another. Suppoſe then, l 
article to ſell my land to another for half the value, this being 
an unequal agreement, equity will not execute it: and in the 
principal caſe, hardſhips, many hardſhips would enfue the 
execution of the articles. 'The intention of a dead father 
would be fruſtrated by a ſon who had received from his father 

[ 530 3 ſo ample an equivalent ; and a younger ſon at that time un- 
provided for, would be defeated of his intended proviſion, 


ANDES 


erg 
7 — 
2 A 


Farther, it was an argument that the only citate intended 
to be effectually ſecured by theſe articles was the mother”. 
eſtate for life, (viz.) her jointure, ſince the covenant of $1, 
Fehn Tretur went only to this, that the premiſſes ſhould re- 

1 main to her free from incumbrances, no covenant extending tv 
* the heirs nile of the marriage, 

It was of weight alſo that the late A of the Rall, (lin 
had fo long preſided in a court of equity with great experience 
and reputation) was ſo far from being apprehenſive the articles 
hindered him from diſpoſing of theſe premitles, that he recited 
the very articles in the ſettlement now in queſtion, and was he 
far from concealing them (which it ſeems had been an impn- 
tation caſt upon him by the other ſide) that he recited by this 
very ſettlement his intention to inrol them in chancery. H. 
Hour was fo well ſatisfied he had a power over this eſlatc, 
as to have ſold part of it to a purchaſer who then quietly en- 
joyed it; but how long he was to do ſo, if the plaintiff pte- 
vailed, might be a queſtion. 


o = 
o 


Upon the whole matter, the law was for the defendant 7./r 
Trevor the ſecond fon ; the equitable circumſtances of the cat 
were for him ; the intention of his dead father was for him; 
the opinion too of his father, who might be jultly ſaid to have 
been a great judge, was alſo for him; and it was hoped the 
opinion of the court would be ſo to. 


But Lord Chancellzr decreed againſt the defendant Jen Trr- 
r the ſecond fon, on theſe reaſons: (1) 


3 


m 


* 


(1) Theſe reaſons are flated more at 1 Bio. P. C. 470. Et vide % v 
jength in 1 Eq. Ca. Ab. 390. And fo, Fri. roll. 2 vol. 249. where an ac. 
Jones v. Log ton, | Eq. Ca, Ab. 392. tual teitiement Was made betore mat 
pl. 2. MN :niici v. br ther, I Eq. Ca- riage. 
A b. 293. pl. 5. Crack v. Casa. 4, 
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That marriage articles were in their nature executory, 
and ought to be conſtrued and moulded in equity according to 
the intention of the parties, 


Now that intention was plain in this caſe, and the conſider- 
ation extended to the heirs male of the body of Sir John by 
his lady, as well as to her in reſpect of her jointure, 


Beſides the agreement was to ſettle the premiſſes to himſeli 
for life <vithout impeachment of waſte, and to the heirs male of 
his body by Jane, and to the heirs male of ſuch heirs male ; 
ſo that it could not be doubted but that the intention was, Sir 
John ſhould have an eſtate for life only, and the privilege of 
waſte would be to no purpoſe, if he was to have an eſtate-tail, 
which would of courſe have made him diſpuniſhable for waſte, 


That if within the two years the wife's truſtees had called 
for a ſettlement, or had brought a hill to compel a perform- 
ance of the marriage articles, there could be no queſtion, but 
that according to the ſeveral precedents which have been in 
this Court, equity would have directed the ſettlement to have 
been made to Sir John for life, remainder to his firſt fon, Sc. 
and to ſay precedents have not gone ſo high and ſo far back- 
wards as the dats of theſe articles, feemed immaterial ; for 
what is reaſon, equity, and good conſcience ne, always was, 
and always zu be ſo, 


And as, if the truſtees had applied within the two years, in 
order to have a ſettlement made, it would then have been di- 
rected to be made to the ſirſt, &c, ſon of the marriage; ſurely 
their default or neglect ſhould never hurt the iſſue of the mar- 
riage z it were abſurd to ſay it ſhould, 


That it would be a ſtrange and vain conſtruction of the ar- 
ticles, if Sir Fohn ſhould have ſuch an eſtate by them, the limi- 
tations of which the very next day he might by a fine deſtroy ; 
and making ſuch a ſcttlement upon the firſt, Ec. fon, would 
not be a breach of the covenant, becauſe it would be a ſettle- 
ment according to the intention of it; ard a ſettlement ac- 
cording to the intention of the covcnant is not a breach, 
but a performance of it. 

That by the whole ſcope of theſe articles, they were never 


defgned for a [ettiement, but only a bare agreement, how, 
NI m 2 and 
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and to what uſes the premiſſes in queſtion ſhould be ſettles, 
For firſt, Sir Jh Trevor covenanted, within two years, 10 
ſettle and aſſure the premiſſes to truſtees and their heirs, 4 
they or their heirs or their counſel ſhould appoint, to the ſeve- 
ral limitations and uſes in the articles mentioned, and alſo in 
the ſaid ſettlement, as ſhould be agrced upon by Sir 5% 
Trevor and the truſlees, 


That the covenant to ſtand ſeiſed, in the latter end of the 
articles, could not be taken as a final fettlement from the 
words of it; and the precedent part of them were proviſional 
only, (vz.) to ſtand till a ſettlement ſhould be made, eſlec- 
tually to anſwer the intention of the parties, 


That the articles gave a right to the eldeſt fon to claim 
theſe lands in ſpecie, which if he inſiſted upon, he mult have; 
and if other lands had been given to him in ſatisfaction, itil! 
he might have claimed theſe lands, and equity could not have 
hindered him. That he did not claim the I/, or after pur- 
chaſed eſtate, by the gift of the father, but rather of Providence; 
for it was highly improbable that the father, who had given 
his ſon ſuch a character in thoſe hard and ſevere expreſſions 
by his deed of ſettlement, ſhould entertain any favourable in- 
tentions towards him. Aud that the eldeſt ſon being a pur- 
chaſer under the marriage-articles, muſt prevail againſt a vo- 
luntary conveyance made by the father to his younger ſon, 


That as to ſuch part of the premiſſes as was ſold by dir 
Ibu for a good conſideration, that was but a ſmall part, and 
the purchaſer would ſtill enjoy it, as he had no notice of the 
articles at the time of his purchaſe, 


Then his Lordſhip cited the decree in the caſe of Ha“ ver- 
ſus Coleman, where Lord Harcourt made a diſtinction betwixt 
a deviſe of a truſt of land to A. for life, with a power to mabe 
leaſes, Sc. remainder to the heirs male of his body, holding 
tizis to be an eſtate-tail; but that in articles on a marclage to 
ſettle lands to J. for life, &c. remainder to the heirs male of 
his body by the wife, the articles being exccutory, and but as 
minutes, the ſettlement ſhould be according to the intention, 
and conſequently to the firſt fon, Ec. 


Laſtly, his Lordſhip ſaid, this appeared to Live been tlie 
opinion of Sir 7 Tu himſelf, and ſhewed a decree made 
by him to the ſame effect upon marriage-artic lc 2, 


The 
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That if this conſtruction were not made upon marriage- 
articles, it would give way to fraud and over-reaching, and 
to the defeating of the manifeſt intentions of the parties in ſet- 
tlements, in which the ifſue of the marriage are conſidered as 


purchaſers. 


Wherefore his Lordſhip decreed that the ſecond ſon Fehr 
Trevor, and his younger brothers and ſiſters ſhould join in a 
fine to the eldeſt fon, to hold to him in tail, with remainders 
to the other ſons in tail ſucceſſively, according to the marriage- 


articles. 


From this decree an appeal was brought in Dame Procerum, 
where the matter was greatly debated by Lerd Chance!l;r and 
Lord Nottingham for the decree, and Lords Trevor and Har- 
ct againſt it; but at length the decree was affirmed without 
any diviſion. (1), 


I was of counſel for hn Trevor the ſecond ſon, both in the 
Court of Chancery, and on the appeal, 


1 6341 


— 


(1) 2 Bro. P. C. 122. 


Thomas Blunden & — Quer“ 


ter ux ejus, 


Frances Barker Adminiſtr 
cum Teſtament” annex' 
Johannis Hebbert de- 
funct' & al. 


R. Hebbert the upholder, a freeman of Landaa, having 
iſſue by his firſt wife one daughter, the defendant Mrs, 
Barker, married his ſecond wife the defendant Fefter, d Feb, 
1684, articled before marriage to ſettle lands upon her, and 
leave her 4oo/. in money. The wife before the marriage 
bound herſelf to a truſtee in a bond of 3000 J. penalty (re- 
citing the articles) upon condition the bond to be void, if ſhe 


Defendantes. 


ſurviving the ſaid Fobn Hebbert her then intended huſband, — » 
huſbard 
children, Alſo whether a child's orphanage part be barrable by releaſe or covenant, for a a2 e 
confiderations 
M m 3 and 


Caſe 183. 


At the Rolls, 


10 Mud. 451, 


462. 

2 © q. Ca. Ab. 
268. 5 11. 
268. pl. 19. 
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and on the receipt of the 400 /. ſhould releaſe to his heirs, ex, 
ecutors or adminiſtrators, all her right to his eſtate real or per- 
ſonal, by virtue of the cuſtom of London. 


Mr. Hebbert had iſſue by his ſecond wife one daughter, 
married to the plaintiff Blunden. And after this, advancing 
his eldeſt daughter in marriage, by the marriage writings 
4000 J. in money was declared to be towards her portion; 
and ſome freehold, together with ſome leaſehold eſtates were 
ſettled upon Mr. Hebbert for life, remainder to Mr. Barley tl 
huſband, his heirs, executors and adminiſtrators, and thi- 
marriage writing (among others) was ſigned and ſcaled by 
Mr. Helbert himſelf, who being indebted to his daughter Bar- 


* ker for monies and rents received by him during her infancy 


(and which had become due from eſtates given her by her 
aunt and other relarions), Mrs. Barter, before her marriage, 
executed a releaſe to her father of all riglits, claims ard de- 
mands, which ſhe had or might have by the cuſtom of the city 
of London, ſaving to herſelf whatſoever her father ſhould vo- 
luntarily give her. Some time after Mr. Heblert made his 
will, whereby taking notice that his ſecond daughter had mar. 
ried againſt his conſent, he gave a conſiderable eſtate to his 
wife, and about the value of 1000 J. in land and money to his 
faid ſecond daughter, and after ſeveral legacies, bequeathed 
the ſurplus to his daughter Barker, and died. 


The plaintiff Blunden and his wife brought their bill for an 
account of the perſonal eſtate of Mr. Hebbert, inſiſting, Firf, 
That the frecman's wife having given a bond in 3000 J. pe- 
nalty, to releaſe her right by the cuſtom to the heirs, execu- 
tors and adminiſtrators of her intended huſband Hebbert, this 
had extinguithed her right by the cuitom, ſhe was thereby 
compounded with, and to be taken as dead; conſequently 
that the children of the freeman were to have, one halt of the 
perſonal eitate, and the remaining halfꝰ be the teltamentary 
part. 


Secondly, That Mrs. Barker ought to be barred from taking 
any part by the cuſtom, and this as well in reſpect of the re- 
leaſe which ſhe had given to her father, of all right which ſue 
Light have to his perſonal eſtate by the cuſtom; as alſo for 
that it did not appear, what was the value and certainty of the 
portion which Mr. Hiellert had given her, both in regard to 

the 


_ v_— —_— 
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ihe uncertainty of the leaſes, and likewiſe to the uncertainty of 
chat was due from Mr. Hebbert to Mrs. Barker, and how 
much of what was given on Mrs, Barker's marriage thould be 
applied towards payment of the debt due to her from her fa- 
cher; from all which it was inferred that the plaintiff Mrs. 
Plunden was alone entitled to a moiety of the whole perſonal 
eſtate of the teſtator, (viz.) all the orphanage part. 


Upon the hearing of this cauſe before the 17after e, the 
Nl, his Honour took it, and ſo decreed, that the releafe given 
by Mrs. Barker, the eldeſt daughter, of her right to her father's 
perſonal eſtate by tlie cuſtom, though it might be void in 
ſtrictneſs as a releaſe ; yet being made for a valuable con- 
Ederation, was a good (a) agreement that the the ſaid Mrs. 
Barker would not claim or intermeddle therewith, and ſhould 
bind her in equity. Alſo that the value of the leaſchol pre- 
miſſes being uncertain, and the guantum of the debts which 
Mr. Hebbert owed to his daughter being likewife uncertain, 
and it not appearing how much of the portion of Mrs. Barter 
(ſhould be applied towards payment of the debt due to her 
from her father, this was a double incertainty, and therefore 
not within the cuſtom ; conſequently that Mrs. Barker was 


barred from claiming any of the orphanage part. 


Put there remaining ſome doubt with the Court how the 
widow's third of the perſonal eſtate, on her being compound. 
ed with, ſhould be difpoſed of by the cuſtom of Londen, the 
parties were ordere | to attend the Lord Mayor and Aldermen, 
who were deſired to certify the cuſtom of the city by their 
Recorder to the Court on this point, (viz.) „ where the wi- 
dow of a freeman is compounded with or barred before 
* marriage from claiming her cuſtomary part of her huſband's 
« eſtate, and ſuch freeman dies leaving one or more child or 
children, is a moiety, or only a third of ſuch freeman's per- 
« ſonal eſtate, the orphanage part belonging to ſuch child or 
children? And all other proper directions were reſerved 
« until the account of the perſonal eſtate ſhould be reported, 
and the cuſtom certified.” 


From this decree there was an (5) appeal to the Lord Chan- 
cellor Parker, before whom it was inſiſted, in ſupport of the 
yecree, that Mrs. Barker's releafe of all demands, rights or 

M m 4 claims 
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claims which ſhe had or might have by the cuſtom of the eit 
of London, was a diſcharge and releaſe of her orphanage part; 
that by th ſame reaſon a freeman's «vife before marriage might 
releaſe her cuſtomary part, ſo alſo might a child releaſe his 
orphanage ; nay, that the wife hefore her marriage had not { 
much as an inchoation of right: whereas the child of a free- 
man had an inchoate right, not perfeCted (it was true) until 
his father's death in his life-time ; that there could be no Can. 
ger from the poitibility of the father's gaining by his authority, 
without a conſideration, or by any indirect methods, a releaſe 
of the orphanage part from his child, ſince uhencver that caſe 
happencd, equity would interpoſe and ſet afide ſuch rcleafe; 
that if it were void at law, in regard no right to the orphanage 


' part was veſted in the child at the time of the making it; yet 


bring for a valuable conſideration, it would operate in equity 
as an agreement to quit and waive his orphanage part aſter- 
wards ; and that the releaſe in the principal cafe did import 
ſuch an agreement by the daughter to waive her orphanage 
part, as would bind her in equity. 


On the other ſide it was ſaid to have been admitted that at 
law the child's right to the orphanage part was not relcaſeable 
in the father's life-time, becauſe the child neither had nor poi- 
ſibly ever might have any right thereto, any jus in re, or ad 
ren; that many things might happen, which would prevent 
the child's ever having this right : for inſtance, he might die 
in the father's life-time, the father might leave no perſonal 
eſtate, or might before his death be disfranchiſed ; and if the 
child had no right, he could re!:aſe none. It was compared 
in point of reaſon to the caſe in Lit. +, 446. Father and ton, 
the father was diſſeiſed, the ſon in the life of the father, relcaſ- 
ed to the difſeiſor all the right which he had or might bare ; 
this was held void, becauſe at that time the ſon had no right; 
and as in that cafe the ſon might have died in the father's lite- 
time, ſo might the daughter in the principal one; and as 
there the father might have aliened the land, ſo here might he 
have diſpoſed of his perſonal eſtate, by inveſting it in land; 
that in Verazn's caſe (4 Co. 1.6.) it is ſaid that at common 
law, if a woman before marriage accepted of a jointure in bar 
and ſatisfaction of her dower, yet this would not bar her; 


and one of the reaſons given in the book is, becauſe at that 
„ time 
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i time the woman having no right to dower, could not releaſe 
« what ſhe had then no right to,” 


Lird Chancellor: This releaſe is clearly void at law, and for 
the reaſon given at the bar, becauſe at the time when it was 
made, the perſon releaſing had no right, nor poſſibly ever 
might have any to the orphanage part. (1). 


Whereupon it was inſiſted to be unreaſonable, that if the 
teleaſe in the principal cafe was void at law, it thouid yet im- 
port an agreement in equity, which being made on a good 
conſideration, might be carried into execution by this court; 
for that by the ſame reaſon every agreement that was void at 
law, might, from ſome circumſtances attending it, be pretend- 
ed ſuch a one as equity would carry into execution; that the 
corenanting of the wife before marriage to claim nothing of 
the cuſtomary part was warranted by the cuſtom, lich called 
it a compoſition for ſuch part; but that there could be no 
ſuch cuſtom ſhewn to warrant the ch1/d's releaſing the orphan- 
age part, neither was it within the ſame reaſon, The child 
was not Fu juris; the awe he was preſumed to have of his 
parent, the duty he owed him, the total dependance he had up- 
on him for all the conveniencies of life, would not ſuffer him 
to be a free agent in this caſe, would not permit him to deny 
giving a releaſe to his father, though upon the advancing to 
him a portion, much leſs than the cuſtomary ſhare would 


come (0. 


Lerd Chanceller . J do not ſee the argument from the ſa- 
ther's power over the child to be of any weight; ſor if it 
ſhould ever appear that this power has been abuſed, * a court 
of equity would certainly ſet aſide the releaſe thus indireclly 


rained, 


Hut then it was urged, that if a portion was to be given by 
a freeman with his daughter in marriage, and this portion 
ſon'd be mentioned in the marriage ſettlement, and accepted 
by the daughter and her intended huſband as in full of her 
crphanage part, even this, however expreſs, would not yet be 
conttrucd any bar to it, nor did it + ſeem ever to have been 
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ſo taken; for if it had, it mult have been commonly practiſed, 
and thereby have rendered the orphanage cuſtom eaſy to be 
eluded, and of little force, Though admitting (for argument 
fake) that ſuch releaſe would amount to an agreement in 
equity; yet in the principal caſe the releaſe was with an ex. 


preſs /aving and exceptias of what thereafter her father the free. 


man ſhould voluntarily give her; ſo that it was part of the very 
agreement by which ſhe did releaſe her cuſtomary ſhare, that 
ſtill ſhe ſhould have what her father might think proper to 
give her, and it was reafonable and equitable that the dayg. 
ter, ſo far as to ſecure her father's gifts or bequeſts by his will, 
thould inſiſt upon her right by the cuſtom, it being upon theſe 
terms that ſhe ſubmitted to bar herſelf of the benefit thereof; 
and if equity would enforce the agreement in any part, it 
would do ſo throughout. 


Lord Chancellor; This ſaving is an exception out of the agree, 
ment, and makes it as part thereof, that the child ſhould {till be 
capable of taking what her father ſhould he pleaſed to give her; 
and as it is made by the daughter with the father, ſo it ſeems 
plainly to have been in his power to relax or releate it; it is 
abſurd. to fay, that when an agreement is made between 
two perſons, theſe joining cannot diſpenſe with it. The 
agreement was made only for the liberty and eaſe of the father, 
that the daughter, again} his vill, might not claim any farther 
part of his eſtate ; but ſuppoſing him inclined to give her a 
farther part, it would be inverting the intention of the agree- 
ment, and making thoſe words which were deſigned to give 
him a more compleat power over the eſtate, to reſtrain hin; 
from diſpoſing of it in ſuch manner as he ſhould judge proper, 
Wherefore by virtue of this ſaving, the father might diſpenſe 


with the daughter's covenant; it is no more than a cove- 


nantee's releaſing his covenant, and the father's giſts to his 
daughter by will are a demonſtration of his intention to dit, 
penſe with it. 


It has been objected, that the daughter is bindred from 
claiming any orphanage part, becauſe the certainty of the por- 
tion does not appear under her father's hand. (1) 


— 


— 
* 


() Fawiner v. atis, 1 Atk. 406. 
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But in reality it does appear under the father's hand in the 
ſettlement, what her portion was: It was 4000 J. in money 
and ſome leaſes, and there is no neceſſity that the value of 
theſe leaſes, ſhould appear, provided the thing itſelf be ſuſſi- 
ciently evident; this is the rule in ſuch caſes: and it is the 
faireſt method imaginable to mention the thing itſelf that was 
the advancement in the deed. Id certum eft quid! certum reddi 
piteft, 

Object. At this rate the greateſt incertainty may be render- 
ed certain, as the molt perplext and intricate account may, in 
the work of many years, be {tated and ſettled ; whereas the 
city mult have intended by their cuſtom, that things ſhould be 
ſo plain as to be ſcen eaſily and at the firlt view. 


Reſp, But why cannot. theſe leaſes be valued as well as 
thoſe of which the reſidue of the freeman's eſtate is ſuppoſed 
to conſiſt? And what can be fairer than the offer made, that 
the other ſide ihould have the leaſes themſelves given up and 
brought into hotchpot ? By the ſame reaſon that theſe leates 
are wholly uncertain in their value, ſo muſt 1000 J. Soruth-ſea, 
or Eaſt- Iudia ſtock be; and then, if I being a freeman give 
ioo. in money with my daughter to advance her in ma- 
nage, this will not bar her of her orphanage part: but if T 
give my daughter half ſo much (viz.) 500 J. and a l:aſe worth 
but 50/, more, or a jewel, this will be a good bar to Jr 
from claiming any orphanage part. Indeed it is unreaſonablo 
to ſay that the father ought to put the value of the leafe in the 
ſettlement or will; for if ſuch value were to be concluſive, it 
would then be in the father's (a) power to make the moſt par- 
tial diviſion of the orphanage part among his children imagin- 
able, by over-valuing what he gives to one child, and under- 
raluing what he gives to another, 


Object. It is no hardfliip upon the children, that the ſather 
may give what he pleaſes out of the orphanage part, as little 
to one child, and as much as he thinks fit to another; becauſc 
1! the father gives ever fo little an advancement, yet if he will 
withdraw his hand, and not ſign the writing by which the 
quantum of the child's portion may appear, the child ſhall come 
in, upon bringing what he has received, into hotchpot. 


Reſp. 
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By — % Reſp. It is not neceſſary that the guantum of the portiv” 
ſhould appear under the father's hand; ſince according to the 

(=) 2 Vern. 628. cafe of (a) Dean and Lord De-la-W, are, if the certainty of the 
portion with which the child has been advanced, appears in 

the freeman's books of account, though written by the 

+ freeman's book-keeper or his ſervant, it is as ſufficient as it 

written by the freeman himſelf, and ſuch advancement may be 

brought into hotchpot ; now if it be ſufficient that the , 

tainty of the ſum ſhould appear under the freeman's bool. 

keeper or ſervant's hand, then, as the freeman muſt be ſup- 

poſed a tradeſman, it muſt alſo be preſumed that he keeps 

books of account of all conſiderable ſums expended by him; 

and therefore if the freeman giyes any portion with his daugh- 

ter, that the fum and quantum thereof will appear in ſome of 

his books of account. 


Object. But the freeman may inveſt all his perſonal eſtate in 
land, and by that means evade the cuſtom. 


Reſp. This cannot be well ſuppoſed of freemen who are 
preſumed to be traders, and conſequently to keep a ſtock 
wherewith to manage their trade, which ſtock is perſonal 
eſtate. | 


Object. In the principal caſe there is not only incertainty 
in the value of the leaſes which are ſettled ; but alſo in the 
quantum of the portion that ſhall be applied towards fatisfying 
the debts the freeman owed to his daughter. 


9 


+ Ar. If this is warranted by the certificate in that caſe, which was as fol- 
lows : Dean & ux' verſus Domin' De-la-W are, May 9. 1719. © In purſuance of 
*« an order of the 16th of December then laſt, it is certified, that if a freeman of 
the city dies leaving a wife and one daughter married in his life-time, and it 
appears by the books of ſuch freeman, that he had paid ſeveral ſums of mone/ 
in part of ſuch daughter's portion unto her huſband, and afterwards {everal 
other ſums, which ought to be taken as paid on account of the portion, but 
not expreſsly entered in ſuch freeman's books as paid in part of advancement, 
sor in part of the portion (all which entries are of the teſtator's own hand writing) 
and ſuch ſums taken altogether do not amount to a third of ſuch freeman“ 
*+ eſtate, put together with what he left at his death; ſuch daughter ought not 
to be taken as fully advanced, but in part advanced only; and in ſuch caſe by 
the cuſtom of the city, ſuch child and her hulband are to have a third of what 
the teſtator left at his death, without regard of what was received in the fa- 
*« ther's life-time, and without putting what had been ſo received to the. ellate 


„left at his death.” . 
Reip- 
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Pr uxbes -. 


Reſp. The releaſe made by the daughter to her father Heb. Bie 
rt extinguiſhed that debt; but if not, equity, which always y 
marſhals the application of aſſets in ſuch a method, as that 
{| the creditors may be paid, either out of the real or per- 
nal eſtate, will in the preſent caſe marſhal the application 
in this manner, (viz.) that the lands ſettled by Mr. Febbr: t 
dall go in ſatisfaQtion of the moncy which he owed to his 


daughter. 


in the laſt place it was ſtrongly contended that the court 
ſhould not ſend it to the /ord mayor and aldermen to certify, 


* whether, when the widow was compounded with, the hul- 
band's teſtamentary part, and the childrens orphanage part 
x ſhould go each in moieties, in the ſame manner as if the wife 
a were dead? In regard this was ſaid to have been already cer- 


tied by the city, in the caſe of (a) Clare and Achmezty, where (a) May 24 
the children being all fully advanced in the father's liſe-time, 

it was held, that it ſhould be as if there were no children, id 

ſo the wife to have one moiety, and the other be the teſtamen- 

tary part; that agreeable hereto it had alſo been decreed, in 

te caſe of (5) Rawlinſon verſus Rawlin/;n ; wherefore it would (8) July 8 
be ſetting this matter at large again, to ſend it a ſecond time 

to be certiſied by the court of aldermen. 


But the other ſide denied + that this cuſtom had ever been as 
ret ſo certified, and inſiſted that the reaſon of the thing was 645 ] 
entirely againſt it; for what could be more abſurd than to 
ſuppoſe a wife dead when ſhe was living? And yet at this rate, 
if the huſband thould have compounded with nis wife and dic 
inteltate, one and the ſame woman, as to her claim of the 
cultomary part, muſt be taken as dead, with regard to her 


— _ 


— — — — — — 


be eo 


+ Netz; in the caſe of Green verſus Green, which was heard at the Rolls, Hell. 
17:8, Mr. Vernon obſerved that on this point precedents had heen both Ways; 
tough the moſt ſolemn ones were againſt the childrens having the benefit of the 
compoſition made with the wife ; to which the court inclined, without then de- 
termining it: but afterwards in the caſe of Pu/ſey verſus Sir Fdwward Deſoovrrit, 
neard July 1734. (poſt. 3 vol. 315).Lord Chancellor Tallot taking notice of the 
contrary determinations made by the court in this point, ſand it had of late been 

*tt!)ed, that where the wife was compounded withal, it thould be taken as if 
there was no wife, and conſequently that the huſbznd ſhould have one moiety 
the children the other. The like was held by the Lord Hardawicke, in the 
805 of Me:d:a.fe verſus Ives, and Morris verſus Barremgbt, heard June 18, and 


bb; agar 3. 1737. ( Atx. 63. 399). 


diſtributorr 
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. e diſtributory ſhare, looked upon as living. Surely it was much 
KS. 
more reaſonable that he who was the purchaſer of the Wiſe's 
cuſtomary part, ſhould himſelf have the entire benefit thereof, 
that a man ſhould reap the advantage of his own purchaſe 
and thereby amplify the power which he before had over his 
own eſtate. Beſides, in this caſe, the bond of the wife beforc 
her intermarriage with her huſband, being to relcaſe to hi: 
executors, was a farther argument that the executors were to 
dave the benefit of it, and that it ſhould not be abſorbed and 
extinct; and ſuppoſe the covenant had been to aſſign her 
cuſtomary part in ſuch manner as the huſband ſhould direct, it 
would not in ſuch caſe have been extinct, but muſt have becy 
aſſigned accordingly ; or if it had happened that the 400 J. had 
not been paid to the freeman's wife, would ſhe not then have 
deen at liberty to have taken advantage of the cuſtom; « 
leaſt ſo far as to have made up her 400/.? 


Afterwards, (viz.) November 23. 1720. the following ord:r 
was made. 


Upon reading the re!caſe from the defendant Frances Her. 
© ter, dated the 19th of June 1706. the will of the ſaid 7% 
% Febbert, dated the 6th of March 1715. the articles dated 
« the 16th of February 1684. and a bond of the ſame date, 


646 J “His Lordfhip declared, he took this to be an abſolute 
te agreement, that the defendant Her ſhould perform the con- 
« gition of the ſaid bond, which was, that after her huſband's 
« death, ſhe ſ,ould releaſe to his executors, and that the 
© agreement was not that her third part ſhould be abſorbed 
&© for the benefit of her children, but ſhould go to his exc- 
e cutors ſor the benefit of his will; that his Lordſhip would 
© look into precedents, and ſee whether they come up to the 
« preſent caſe, and alſo whether the cuſtom of the city of 
« Lend had been certified as to the queſtion, whether when 
the widow of a freeman is compounded with or barred be- 
« fore marriage from claiming her cuſtomary part of her hul- 
e band's eſtate, and ſuch frceman dies leaving ſuch widou 
&« living, and alſo one or more child or children, is a moiety, 
« or third of ſuch freeman's perſonal eſtate to be the orphan- 
« age part? And in cafc the cuilon had already been certified 
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« jn that point, his Lordſhip would not ſend it to the city 
« zpain to be certified, 


« And as touching the ſaid orphanage part, his Lordſhip de- 
a clared that the teſtator had a power to releaſe the agreement 
« made with the deſendant Frances Barker before her mar- 
a riage, and that he had releaſed the ſame by his will, by giving 
a her the remainder of his real and perſonal ellate; that by the 
« words of the releaſe executed by the ſaid defendant Zrances 
« Barker, ſhe was not to be barredof hat more her father would 
« vive her by his will; and the teſtator having thereby given 
« her the remainder of his perſonal eſtate, his Lordſhip was of 
opinion, that one third of the perſonal eſtate (in caſe the de- 
« fendant Hefler Hebbert ſhould be barred thereof) would not 
« fall into, be abſorbed, or extinguiſhed in the orphanage part, 
«but would fall into and belong to the teſtamentary part 
and the plaintiff Hefer would be intitled to no more than a 
« moiety of one third of her father's perſonal eſtate, the de- 
« fendant I'rances Barker bringing the leaſchold houſes and the 
« 4000/, given her upon her marriage, into hotchpot : his 
* Lordſhip further declaring, that her advancement was cer- 
"tain, being the ſaid leaſchold houſes and the ſaid 4000 J. and 
« that by the cuſtom, not the value of the advancement is to 
appear with certainty, but the thing advanced; and that 
the freehold eſtate ſettled then upon her ought not to be 
brought into hotchpot, the cuſtom of the city of London not 
„having any power over (a) lands of inheritance z and in 
(cafe, upon looking into precedents, his Lordſhip ſhould not 

«find that the queſtion (whether when the widow of a free- 
© man is compounded with or barred before marriage from 
« claiming a cuſtomary part of her huſhand's eſtate, and ſuch 
freeman dies Icaving one or more child or children, the 
« orphanage part of ſuchfreeman's perſonal eſtate is a moiety, 
vor only a third) hath been fully certified, then at the ſame 
time his Lordſhip would, if he {hould ſce cauſe, fend it to the 
lord mayor and court of aldermen, for them by their re- 
* corder te certify the cuſtom in that particular. Alſo that 
his Lordſhip would, if he ſhould find cauſe, likewiſe ſend it 
to that court to certify the cuſtom of the city of Lenden, as to 
tlie father's power to compound or make an agreement with 


the daughter beſore her marriage, touching her cuſtomary 
3 „% ſhare 
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« ſhare of his perſonal eſtate; and after his Lordſhip ſhould 
c have been attended with precedents, or ſhould have the 
te cuſtom of the city of London certificd in the points aforeſaid, 
(in cafe there ſhould be occaſion) ſuch farther order ſhows 


« be mate as ſhould be juſt f.“ 


» 


certified. 


{ 648 J 
Caſe 184. 


Lord Chancellor 
PARKER, 


to,. ooo J. truſt 
money being 3 
greed to be laid 
out in lan4, and 
ſettle? iu the 
common for'n 
of marriage ſet- 
tlements, is 
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buying South- 
tea ſtock, and 
Improved to 
30, 00 l. As 
the truſt would 
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+ At length the parties came tb an agreement, ſo that theſe points were neve+ 


Anonymus. 


(Cauſe by Conſent.) 


EN thouſand pound being given in matriage by the 

father of the huſband and the father of the wife, wat 
agreed to be inveſted in a purchaſe and ſettled on the huſband 
for life, remainder to the wife for life as to part (being 306 /. 
per annum,) remaindet as to the whole to the firſt, Sc. fon in 
tail male; remainder to the huſband in fee, and in the mean 
time to be placed out on ſecurities, the intereſt to go as the 
proſits of the land when purchaſed. 


have ſuffered by the fall, ſo ſhall it have the benefit of the riſe of the ſtock; but the huſband wint- 
ing 5000 l. of the 30,c00 |. the curt decreed that 15,0001, ſhould be taken out; a third of which 
{viz.) 500 |. ſhould go to the huſband, as a recompence for his eſtate for life; and that 10,005) 
mould be laid out in land to be ſettled on che firſt ſon of the marriage in tail in poſſeſl.on ; but to 
prevent ſuch ſon's ſuffering a recovery, the premiſſes were directed to be ſettled on the facher for 
lite, who was to let the ſame to the fon for ninety nine years, if the father ſo long lived. 


This 10,000/. was by conſent of the parents and truſtees 
laid out in the purchaſe of S ca ſtock, and by the late rife 
of that ſtock improved to abdve 30,000 J. and it being of a fluc- 
tuating nature as to the value, the huſband and wife, who ha 
two ſons; brought their bill againſt the truſtees, and the father 
of the huſband, and father of the wife, and the infant children, 
praying that the ſtock miglit be ſold, the moriey produced by 
the ſale laid out in land and ſettled, and that in regard of the 
great increaſe, the huſband might have 6000/7. of the mene 
to buy himſelf a place. 


All the defendants by their anſwer ſaid, they thought it for 
the benefit of the truſt that the Seu7h-/ea ſtock ſhould be (o!d, 
and the ſeveral fathers of the plaintiffs did not oppoſe the hut- 


band's having 6ooe/. ſince all that was agreed or expected 
be 


* 
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he laid out in a purchaſe, was but 10, 0. and thereſore ſub- Axvxravus, 


mitted that matter to the court. 


This was firſt heard before the Maſfer of the Rolli, and aſter- 
wards by the Lord Chancellor, who were both of opinion, that 
13, if the ſtock had fallen, the truſt mult have ſuffered, ſo it's 
accidental riſe or improvement muſt be for the benefit of the 
ruſt ; and therefore that the infant children had a right to the 
whole capital after the huſband's death, the conſequence of 
which was, that he ought not to be permitted to have any of 


the capital. 


But then it was ſaid, that the huſband's eſtate for life was 
one third in value, if compared to the childrens reverſion; 
which made up the remaining two thirds : upon which the 
matter was thus compromiſed by conſent, and Lord Chancellor 
decreed that the ſtock ſhould be fold, and out of the money 
produced thereby, 12,000 J. ſhould be taken, of which the 
huſband to have one third, vi. 6000 J. to his own uſe abſo- 
lutely ; but in conſideration thereof he ſhould quit his eſtate 
ſor life in the 12,000 J. which being the remaining two thirds 
of the 18,0007. ſhould go immediately to the children and for 
their henefit, out of which the huſband to have an allowance 
for the maintenance of them; and in the ſettlement of the 
land to be bought with that 12, 00 J. the huſband's eſtate for 
life to be omitted. But here it being objected, that the eldeſt 
lon, as ſoon as he ſhould arrive at twenty-one, would be im- 
powered by a recovery to bar his brother in his father's life- 
time, and alſo the father's remainder in fee; to prevent this 
it was propoſed and approved of by the court, that there 
mould be a limitation to the father for life, with remainder as 
to the land to be bought with this 1 2,000/. to the firſt, Cc. 
ſon of the marriage; and the father to make a leaſe for ninety- 
nine years if he ſhould ſo long live, in truſt for the immediate 
benefit of the eldeſt ſon, by which means the freehold in the 
father would prevent the ſon's ſuffering a recovery in the ſa- 
'her's life-time z and the reſidue of the money ariſing by ſale of 
the ſtock, was directed to be inveſted in a purchaſe and ſettled 
on the father for life, &. according to the agreement +, 


—_— 
— —— 


92 — 


L650 7 


t By the Regiſter's book the name of this caſe appears to be Hubert verſus 
therj/on, and was decreed the 5th of Aprii 1720. 
or. I, Nn 
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AnonyMut Note; In this caſe the remainder to the firſt ſon, though 
but an eſtate-tail, to an infant, and ſo unalienable during ſuch 
infancy, was valued at two thirds like a remainder in fee ; and 
notwithſtanding I mentioned to the court that the life eſtate 
(eſpecially in the caſe where the tenant for life had the remain. 
der in fee) might be valued at two fifths, which had been done 

(a) VidezVern, in (a) ſome caſes; yet the court ſaid how equitable ſoever 

+67. 4.in Chan, this might be, it was not the practice, for which reaſon it 

21. 44+ would be dangerous, and create uncertainty to go out of the 
rule, and Mr. Go/dſborough the Regiſter ſaid, he had never 

known a life valued at more than one third. 
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Upwell verſus Halſey. Caſe 183. 


OHN Meoorey being poſſeſſet] of a perſonal eſtate of the At the Rolls. 


value of 333 /. and having a wife and a ſiſter (the plain. ? 10 Wk 6.00%, 
Ca 


till) but no iſſue, by will gives 10 J. to his ſiſter, and directs 30 TY 


that ſuch part of his eſtate as his wife ſhould leave of her ſub- a7 2 he 


fence ſhould return to his ſiſter and the heir of her body, and fuch part of his 
perſonal eſtate 8s 
pointed his wife executrix. his wife ould 


leave of her fublitence hall go to his lifter 3 de viſe over goods 


= 
«4 _ M — = . 
. PIT 


On the teſtator's death the wife married the defendant, and 
afterwards died, upon which the ſiſter ſued the defendant the 
ſecond huſband for an account of this perſonal eſtate; 


Firſt, Againſt the demand it was objected to have been for- 

merly held, that even a leaſe for years could not be deviſed 

over after a life, much leſs coulil a mere perſonal eſtate be ſo 

limited, | 
Secondly, That in this caſe the widow had a power to diſpoſe [ 632 J 

of the whole, and her marriage with the defendant was a gift 

in law and an execution of that power; that equity would not 

have compelled the widow to give ſecurity to the ſiſter not to 

conſume the principal money left by the teſtator, in regard 

ſuch intanglirig deviſes have a tendency towards a perpetuity. 
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dad per Cir? : This will is indeed ignorantly drawn, but if 
the court can pick out the meaning of it, that ought to take | 
place, It is now eſtabliſhed that a e (a) thing or mo- 2 ERS | 
ey may be deviſed to one for life, remainder over; ani as to rot, ante r. ö 
what has been inſiſted on, that the wife had a power over the — Tin, | 
capital or principal ſum; that is true, provided it had been ne- ante $93. 
cellary for her (1) ſubſiſtence, not otherwiſe : ſo that her mar- 


tiage was not a gift in law of this truſt- money. 


— — ——— ———— — — — — — —— — U——v— . — 


%) Vide Sprange v. Barrard, 2 Bro. Cha. Rep. 585. 
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Upwrr i v. 
HAL Ev. 


De Term. S. Trin. 1720. 


Let the Maſter ſee how much of this perſonal eſtate has 
been applied for the wife's ſubſiſtence, and for the reſidue of 
that which came to the deſendant the ſecond huſband's hands, 
let him account. (1). 


— — 


(1) Reg. Lib. B. 1718. fol. 458. entred as of Trinity term, 1719. 


Caſe 186. 


2 Eq. Ca. Ab. 
$30. pl. 9. 

M. rtgager te- 
ſerving 6 1. per 
cent. with pro- 
viſo to take 5 1, 
per cent. if paid 
within three 
months after 
due; if a great 
arrear court will 
not re eve; ſecus 
if but a ſmall 
flip of time. 


[ 653 


Intereſt compu- 
ted by the maſ- 
tes report ſhall 
carry intereſt, 


But where the 
mortgagor fign'd 
an account 
whereby ſo 


Brown verſus Barkham. 


NE makes a mortgage at 6 /. per cent. intereſt, with 4 

proviſo to accept 5j J. per cent. if paid within three 
months after due. There being a great arrear of intereſt, the 
mortgagee ſends an account in writing of the ſum due to him 
for intereſt, computing it at 61. per cent. and the mortgagor 
returns an anſwer, allowing the account, defiring forbearance, 
and promiſing to make ſatisfaction to the mortgagee for tle 
ſame. 


Object. This letter ſigned by the mortgagor, makes the 
account a ſtated one; and the intereſt from thence ought to 


carry intereſt, ſince promiſing ſatisfaction upon forbearance 
can mean nothing elſe ; and as the account ſent in, was 9. 
the rate of 6/. per cent. this promiſe mult be intended of ſome 
farther ſatisfaction beyond that intereſt : alſo where the mort- 
gagor admits by writing under his own hand the quantum of 
the intereſt due, it is as ſtrong as when a Maſter by his report 


computes it. 


Lord Parker : It is true, a Maſter's report computing in- 
tereſt, makes that intereſt principal, and to carry (1) intereſt; 
for a report is as a judgment of the court, and appoints a day 
for the »ayment, carrying on intereſt to that day; and tlic 
party's diſobedience to the court, in not complying with the 
time of payment, ought to ſubject him to intereſt, But ſup- 
poſe the mortgagor ſigns an account whereby he owns lo 


much is admitted to be due for intereſt, this will not carry intereſt unleſs the mortgagor by any 
letter or writing under his hand agrees to make it principal. 


— 


——— — 


— 


(1) So, Kelley v. Lord Bellew, i Bro. Neal v. Attorney Genera!, Mol. 245. 
P. C. 202. Ba e v. Clerk, ante 480. Allie v. Poxwis, 1 Ver. 456. Birihan 


Burton v. Sd. r, 3 ro. F. C. 68. v. Cre, 2 Vez. 471. 


much 


— 


De Term. S. Trin. 1720. 


much money due for intereſt, I queſtion whether this will 


make the intereſt principal; becauſe of itſelf it does not ſhew 
any agreement or intent to alter the intereſt, or the nature of 


that part of the debt, or turn it into principal; neither does it 
appear to have been ever ſo determined. I conceive, to make 
intereſt on a mortgage principal, it is requiſite there ſhould be 


a writing ſigned by the parties, for as much as the eſtate in the 


land is to be charged therewith ; but in the principal caſe the 
mortgagor does fulfil his promiſe, by making ſatisfaCtion to the 
mortgagee for his forbearance, fince this proviſo obliging the 
party to pay 6 J. per cent. on default of paying 5 J. within 


three months after due, is generally looked upon as a penalty, 


and in terrorem, and to be relieved againſt, if only a very ſhort 
time has happened, though it may not be relievable againſt in 
caſe of a long arrear of intereſt, * However this 1 J. per cent. is 
a ſatisſaction, and a conſiderable one too. 


But the Court at the ſame time declared, if there had not 
been ſuch a penalty of 6 J. per cent. inſtead of 5 J. and a great 
arrear of intereſt incurred, it would, on ſueh a promiſe in 
writing to make a ſatisfaction for forbearance, have given the 
mortgagee ſome allowance in this reſpect, 
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Baown v. 
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[ 654 ] 
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Caſe 187. 


Lord Chancellor 
PARKER. 
2 Eq. Ca. Ab. 
198. pl. 2. 
A college re. 
ſtrained by iis 
conſtitution 
from making 
ay leaſes,exc-'t 
for twenty- ons 
years, and at 
rack-reat, 
makes orders re- 
commending ic 
to their ſucceſ 
ſors to renew at 
Jeſs than the 
rack-rent ; i] js 
not favoured, as 
tending to a 
breach of the 
ſtatutes, 


[ 656 ] 


D E 


Term. S. Michaelis, 1720. 


Taylor verſus Dulwich Hoſpital in Surrey. 


HE hoſpital or college of Dulwich was ſeiſed in fee ot 

ſeveral lands in right of the college, and the ſtatutes 
relating to the conſtitution of it, reſtrain from making leaſey 
of the lands other than for twenty-one years, at the rack rent, 
In 1696 the hoſpital made a leaſe to Jobn Taylor the plaintiff's 
inteſtate for twenty-one years, under what was then the rack- 
rent, which was to expire at Michaelmas 1717, the leſſee had 
improved the premiſſes by building two houſes, and at the col. 
lege audit, which was kept twice a year, eyery fourth of 
March and fourth oi September, an entry was made in the re- 
giſter, by which, in conſideration that the ſaid John Taylor had 
built two houtes an the premiſſes, and thereby improved the 
ſame, therefore it was recommended that at the end of the 
leaſe, the college ſhould make him a new leaſe for twenty- 
one years at the ancient rent, without raiſing it; and this entry 
was ſigned by the maſter-warden and moſt of the fellows, 
Afterwards when the leaſe was near expiring, upon the in- 
teſtate's applying for a new one, the college at the audit held 
on the 4th of March 1716 (the leaſe being to expire on the 
Alichaelmas following) made an order that the inteſtate ſhould 
have a new leaſe of the premiſſes from Micbaclmat next, at 
the old rent, and under the ſame covenants, as the former; 
aud this order was ſigned by the maſter-warden and molt of 
the fellows. The inteſtate died about the time of the next 
audit September 4, 1717, whereupon the widow having taken 
out adminiſtration, at the audit in March following, applied 
for a new leaſe according to the order; but being refuſed, ſhe 
now brought a bill to compel the college to make her a new 
leaſe of the premiſſes in purſuance of their own order; and 
Allen the maſter-warden was the plaintiff's principal witneſs, 


3 It 


bd 6 * aa 2 7, 


De Term. 8. Michaelis, 1720. 


It was alledged, that the order for making a new leaſe to TavLon v. 


he inteſtate, did amount to an agreement: and conſequently 
the bill was proper to compel an execution of it. 


Lord Chancellor: The maſter-warden (Mr. Alen) who ap- 
as a witneſs in the cauſe, betrays his truſt in relation to 
the college, and has acted inconſiſtently with the oath he has 
taken as warden; neither do I like the recommendation made 
by the maſter-warden and fellows to make a new leaſe to the 
inteſtate Taylor, at the old rent; it being no leſs than a rc- 
commendation to their ſucceſſors to wrong the college, and 
break their ſtatutes, which ſay, that no leaſe ſhould be made 
but at the rack-rents. As to the ſigning of private perſons, 
namely, the maſter-warden and fellows, that cannot be ſuch 
contract as binds the college; for a contract to bind that 
(or indeed any corporation, as * to it's revenue) muſt be under 
its common ſeal, It is true, there would have been ſome 
equity, if the inteſtate had, after this order for a new leaſe at 
the old rent, laid out money in improving or building on the 
premiſſes, in confidence and reliance on ſuch order. How- 
erer, even in that caſe he ſhould have had his reparation only 
from the private perſons ſigning the order, not againſt the col- 
lege: as to the repairs done by the leſſee ſince the order for 
the new leaſe, theſe are no more than what by his old leaſe 
he was obliged to da; for which reaſons diſmiſs the bill with 
colts, ; 


Saunderſon verſus Clagget. 


R. Clagget, Archdeacon of Sudbury in Syuffe/t, commenc- 

ed a ſuit in the conſiſtory court of the Biſhop of Nor- 
wich, for the annual ſum of 65. 8 d. as a procuration or 
proxy due to the archdeacon, for viſitations. 
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any contract for 


lows of the col- 
lege, unleſs un- 


ſeal, not binding 


Procurations are 
due of commoa 


deacon's inſtructisg the clergy ; and properly ſuable for in the ecclevaſtical court. 


The libel was by Dr, Clagget, archdeacon of the archdea- 
conry of Sudbury in Suffolk, in the cathedral church of the Hely 
Trinity in Nerwich, of the foundation of King Edward VI. ex- 
lubited againſt Saunderſon, as a proprietor or curate of the ap- 
propriate rectory of Ap in Syfelk (which is within the arch- 
deaconry of Sudbury) alledging, that the archdeacon of Sudbury 

| Nu 4 Was 
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SAUNPERSON 
v. CLAGGET. 


[ 658 ] 


De Term. S. Michaelis, 1720. 


was of common right, by endowment, or cuſtom, entitled to the 
yearly ſum of 65. 8d. for procurations iſſuing out of the ap- 
propriate church of Aſpal, and that Saunderſon the Proprietor 
or curate of that church refuſed to pay it. Upon which 


Saunder/on applied to B. R. for a prohibition, and ſugpeſted, 
that this rectory of Aſpal was time out of mind a rectory im- 
propriate, without any vicar endowed ; that all the tithes and 
profits within this rectory, time out of mind, belonged to the 
proprietor thereof, who at his own expence uſed to provide a 
curate to celebrate divine ſervice in the pariſh church of 
Aſpal, 

The court of B. R. having granted a prohibition 275; 1 

came to ſhew cauſe againſt it, and urged, that of common 
right every parochial church pays procurations, or ſome an- 
nual ſum in lieu thereof to the ordinary or archdeacon ; that 
accordingly Sir n Davis in his Caſe of Proxies (el. 6.) ſays, 
e procurations or proxics are as much due to the ſuperior 
&« clergy, the ordinary, or archdeacon (who is the ordinary's 
&« vicar) as tithes are of common right due to the infcrior 
s clergy.” That proxies and tithes concur in all points; 
for 1/7, as the inſtruction of laymen is the origin of paying 
tithes, ſo the viſitation of the ordinary (or of his vicar the 
archdeacon) which is accompanied with inſtruction, is alſo 
the origin of parſons paying procurations. 


2:1/y, That as a layman cannot preſcribe in non-payment of 
tithes, fo the parſon himſelf (at leaſt by the common law) 
cannot preſcribe in not paying of procurations. And, 


3d'y, That as unity of poſſeſſion does not extinguiſh the 
right of tithes, ſo neither does the unity of poſſoſſion extinguitl 
the right: of procurations, The unity of poſſeſſion as to pro- 
curations in Sir Fohn Davis's Reports happened in this man- 
ner; a proxy of 205. per annum was ifſuing out of an impro- 
priate rectory payable to a religious houſe, both of them came 
to the Crown in fce-fimple, and this was held only a ſuſpen- 
ſion, and no extinguiſkhment. Now, if the payment of pro- 
curations from every parochial church is of common right, 
then the party contending againſt common right, ought to 
come with ſome aihdavit to ſupport his ſuggeſtion for a pro- 
hibition, (v/2,) that his impropriate rectory has been 8 

an 


N 
De Term. S. Michaelis, 1720. 


and enjoyed free from the payment of any procurations, and 
reputed of right to be ſo; This is expreſsly ſaid in Sa/k. 
$49. Godfrey verſus Lewellin, where it was declared by Holt 
C. J. that if the matter ſuggeſted for a prohibition appears 
on the + face of the libel, the court will not require an 
afidavit z but where the matter does not appear upon the 
bel, in ſuch caſe the other ſide ought to have an affidavit of 
the truth of this ſuggeſtion. A fortiori ought it to be ſo in 
this caſe, where the matter ſuggeſted for the prohibition is 
contrary to the libel, and againſt common right. And in- 
deed, if a bare ſuggeſtion would do without an affidavit, none 
could fail of a prohibition, whereby the hands of the ſpiritual 
court would (for ſome time at leaſt) be tied up, 


But ſurely this ſuit for procurations is proper for the ſpiritual 
court; the duty ſued for [procurations] is a ſpiritual duty 
it is claimed by a ſpiritual perſon ſthe archdeacon 3] and in 
this caſe (tho* an unneceſſary ingredient) it is claimed from a 
ſpiritual perſon, the curate of the parith of Apa, who in his 
ſuggeſtion for the prohibition, gives himſelf the addition of 


clergyman, 


It muſt be admitted, the manner of this archdeacon's in- 
titling himſelf by the libel to the procuration of 6s. 8 d. is by 
ſeveral ways, of common right, by cuſtom, or by endowment; 
and (with ſubmiſſion) every one of theſe titles is triable by the 
ſpiritual court ; for as they have cognizance of the principal, 
ſo have they the cognizance of the acceſſary, and that the 
ſpiritual court may try a cuſtom relating to an eccleſiaſtical 
duty or procuration, or that a penſion claimed by a ſpiritual 
perſon by preſcription may be ſued for in the ſpiritual court, is 
held t 1 Vent. 3, 5. 2 Vent. 238. Williams verſus Bond, 
Salt. 550. Jones verſus Stone; ſo a modus decimandi may be 
ſued for in the ſpiritual court, and every modus muſt be 
grounded upon a cuſtom. There is indeed an act of parlia- 
ment relating to this matter of proxies, the 34 and 35 
Hen. 8. cap, 19. which recites, © that ſeveral biſhops and 
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4 


2 


3 


t Ante 476. Anonymuas caſe, where the ſame rule is ſaid to be obſerved in 


Chancery, 


And note, that in 1 Vent. 3. and Salk. 550, Lord Ce4e's opinion in 2 Inſt. 


491. to the contrary, is denied to be law. 


« arch- 
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3 — © archdeacons having penſions and proxies out of religious 
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s houſes, upon the diſſolution of theſe religious houſes, and 


4 on their poſſeſſions being veſted in the Crown, ſuch biſhops 


& and archdeacons had been diſturbed in the enjoyment of 
* their penſions and proxies, notwithſtanding the faving in 
s the act of diſſolution of the rights of all perſons other than the 
« founders ;, for remedy whereof it is enaCted, that where any 
* of the biſhops or archdeacons haye been ſeiſed of penſions 
&« and proxies within ten years next before the diſſolution of 
te theſe religious houſes, ſuch biſhops and archdeacons ial! 
* recover the ſame in the ſpiritual court, with their damages 
« and coſts.” | 


Now this act ſhews that we are in a proper court, while we 
are ſuing in the ſpiritual court for procurations, | 


But it may be objected, that it ought to be ſaid in the libel, 
that this proxy of 6s, 8d. was paid within ten years before the 
diſſalution of the religious houſe, to which this appropriate 
rectory did belong. 


To which we anſwer, that this proxy of 6 5. 8 d. is ſaid to 
have been paid time out of mind, and if ſo, then it muſt hare 
been paid within ten years before the diſſolution of the ab- 
bies, &c, 


It may alfo be objected, that it ſeems impoſſible the arch- 
deacon of Sudbury could be ſeiſed of this procuration of 6:. 
8 d. ten years before the diſſolution of the religious houſe to 
which this appropriate rectory did belong; foraſmuch as upon 
the face of the libel it appears, that this very archdeaconry was 
ſounded after the diſſolution of the abbies, viz, in Edward the 
6th's time. 

Anſw. All that appears by the libel is, that the cathedra! 
church of the Holy Trinity of Norwich was ſounded in Edmund 
the 6th's time, but the archdeaconry of Sudbury might be 


founded long before : beſides, if proxies were due from al} 


pariſhes of common right, (as plainly they were) they mult 
conſequently be as plainly due and payable to ſome perſon * 


— 


+ Of this opinion was Mr. Juttice Eyre, who cited the dean and chapter of 
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De Term. 8. Michaelis, 1720. 661 
other, to ſome archbiſhop, biſhop or archdeacon, within Sav»x»zn3ox 


whoſe juriſdiction this church then was, before the found. 
tion of the archdeaconry ; and it ſeems ſufficient if the 
y of 6 s. 8d. was payable to ſome perſon or other: neither 
can it be thought that the biſhop of Norwich claims it, for it 
is in the biſhop of Norewich's own court that the archdeacon 
ſues, ſo that it is evident proxies are due to ſome body in this 
caſe, and as evident that no perſon claims them but the arch- 


deacon z therefore they ought to be paid to him. 


But farther, our title in the libel is not laid to be by cuſtom I 662 ] 

only, but by endowment ;z and if, as the fact is, and we can 
prove, that for fifty, ſixty, or ſeventy years, and by ancient 
books in the Regiſter's office belonging ts the archdeaconry, 
this ſum of 65. 8d. has been paid; it ſeems to be good evi- 
dence of an endowment, tho' the writing of ſuch endowment 
be loſt; and this title of endowment is properly triable in the 
ſpiritual court. 


Upon the whale matter, I hope the court will not grant 
this prohibition, 
0 It is but a ſmall matter in controverſy, (6 s. 8d. a year); 
. it is plainly proper for the eccleſiaſtical court; the nature of 
the duty is eccleſiaſtical; it is claimed by an eccleſiaſtical 
perſon; it is alſo claimed from an eccleſiaſtical perſon ; for all 
which reaſons it is ſurely proper to be ſued for there. 


It being moved again on another day, all the court, viz. 
| Pratt Chief Juſtice, Powys, Eyre, and Forteſcue Juſtices, diſ- 
| charged the rule for a prohibition, and delivered their opinions | 
| feriatim | 

1//, That this was an eccleſiaſtical duty, and therefore 4 
properly ſueable for in the ſpiritual court. 1 


2dly, That it was claimed both by and from an eccleſiaſtical 
perſon, which made it the ſtronger. 


34ly, That though there was an impropriation in the cafe, 
ſtill there muſt be a curate to take care of the ſouls of the 
pariſh ; and that curates, as well as other perſons, muſt ſtand 
in need of biſhops or archdeacons inſtructions and viſitations : 
conſequently, 
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Sause ton 
v. CLAGGET. 


(@) 2 Init. 649. 
Cx3, 654. 


Caſe 189. 


Lord Chancellor 
PARKER. 

2 Fq. Ca. Ab, 

292. pl. 16, 

3 59. pl. 15. 

(5) 17Nov.171g. 


664 J 
One poſſeſſed of 
a term deviſes 
it to A. and B. 
and if either oa 
them died and 
leave no iſſue of 
their reſpective 


De Term. S. Michaelis, 1720. 


4thly, That the ordinary or archdeacon ought to be allow. 
ed for his procuration, what had been uſually paid for it, which 
here appeared to be 65. 8 d. 


3thly, That where a thing is claimed by cuſtom in the ſpi- 
r'tual court, it muſt be intended according to their conſtruc. 
tion of a cuſtom, and by their law (a) forty years make a cuſ. 
tom or preſcription. 


6thly, That the payment of 6s. 8d. for 70 or 80 years was 
an evidence of an immemorial payment; but if it could not 
be ſtrictly immemorial, as taking the archdeaconry to have 
been founded in Edward the 6th's time, ſtill ſince that period, 
it might become due by endowment, which might in this diſ- 


- tance of time have been loſt, 


Memorandum - In this caſe a prohibition had been moved 
for in vacation before the Maſſer of the Rolls, who firit granted 
it nfs cauſa; but afterwards upon motion, inclined to think 
proxies due of common right; and though this proxy could 
not have been due time out of mind to the archdeacon of 
Sudbury, if that archdeaconry was founded in Edward the 
6th's time, yet being due to ſome perſon or other time out of n ind, 
it might afterwards come by endowment to the archdeacon ; 
and that this was to be preſumed from the payment te ſuch 
archdeacon for ſeventy or eighty years. 


Forth verſas Chapman. 


HIS cauſe was reſerved ſor the judgment of the Maſter 
of the Rells, who after time taken to conſider thereof, 


gave his opinion (5). The caſe was, 


One Walter Gore by will deviſes thus: all the reſidue of 
his eſtate real and perſanal he gave to John Chapman i in truſt, 
only the leaſe of the ground he held of the ſchool of Banger, 
for the uſe of his nephews William Gore and Malter Gore 
during the term * of the leaſe as herein after limited, and 


bodies, then to C. This held a good limitation to C. if A. or B. left no iſſue at their death. 


—_—_— 


+ In the Regifter Bock it is ſaid termination. 
having 
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having given ſeveral legacies, declared his will as to the re- 82 
mainder of the ſaid eſtate, as well as his freehold houſe in 

Shaw's Court, with all the reſt of his goods and chattels what- 

ſoever and whereſoever, he gave to his nephew William Gore; 

and if either of his nephews William or Walter ſhould depart this 

life and leave no iſſue for their reſpectiue bodies, then he gave the 

{aid [leaſehold ] premiſſes to the daughter of his brother Wi/liam 

Gere, and the children of his fiſter Sibley Price; upon which 

the queſtion aroſe, whether the limitation over of the leaſe» ; 
hold premiſſes to the children of the deviſor's brother and 

liter, was void as too remote? | 


The court was of opinion that the deviſe over was void, 
and ſaid that had the words been, if 4. or B. ſhould die with- 
out iſſue, the remainder over; this plainly would have been 
void, and exactly the caſe of Love and Ii hndlam, 1 Sid. 450. 
1 Vent. 79. 1 Mad. 50. 


Y. « . 4 SIE SET 
=_ - l - 
- — —— :. —— - — äↄ— — 


Now there is no diverſity betwixt a deviſe of a term to one 
for life, and if he die without iflue, remainder over, and a de- 
viſe thereof to one for life, with ſuch remainder, if he die 
leaving no iſſue 3 for both theſe deviſes ſeem equally relative 
to the failure of iſſue at any time after the teſtator's death ; 
and for this the court cited and much relied upon 1 Leen, 
285. Lee's caſe, where one deviſcd lands to his ſecond fon 
Malliam, and if W:/lium ſhould depart this life not having iſſue, [ 665 ] 
then the teſtator wiiled that his ſons-in-law ſhould fell his 
lands, and dicd : Mllium had iſſue a fon at the time of his 
death, who afterwards died without iflue ; upon which it was 
clearly reſolved by the whole court, that. though literally 
IWilliam had iſſue a ſon at his death, yet when ſuch iflue died 
without iſſue, there ſhould be a ſale ; for at what time ſoever 

there was a failure of iſſue of Millium, he upon the matter 
died without iſſue. And in a formeden in reverter or remain» 
der, whenever there is a failure of iſſue, then is the + firit 
donee, in ſuppoſition of law, dead without iffue. 


| + For which reaſon, although the £r{t donee had many iſſues in lineal deſcent 
inheritable to the eſtate tail, and who held the eſtate, the demandant need not 
rame any of the iſſues in the clauſe [et gue poft mortem, e.] but ſhall ſay, & 
r poji mortem Gi the donee ad ipjum revert: or remanere debit, es quad the donee 
wed without iſſue, 8 Co. 88, a. Buknere's cile, 

His *) 
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His Honour mentioned the caſe of Hughes and Sayer, which 
he himſelf upon conſideration had determined ; and faid there 


Fos ru v. 
CaaruAx 


Ate 34. 


1 
LY , : the 8 . 2 * p - 
. A 4 » od a 
* <> : — 3 oP - 4 P's. Dong Ro 1 
— r 4 2 * uk. +a —— — "I 
— — 2 N 2X. 2 8 
. 5 a+ * — iy * & * > 7 — 4 
2 bY " 4 8 > 4 4 - _ 1 


p * 
PV =* Se. 
= oy 


— 
: wt bl 
a wn 
* 1 2 
\ * 
* 
r 5 = 


.- * a a7 oe 
„ Ce, = 


* 


' 
= 
© 
1 
1 
4 
-, 

= 


was a diverſity betwixt iſſue and children, iſſue (1) being nomen 


. colleFivum 3 and alſo between things merely perſbnal and (2) 


chattels real; more particularly in the cafe of Hughes and Sayer, 
by the deviſe over of the money to the ſurvivor, if either of the 
donees ſhould die without children, the teſtator of neceſſity 
muſt be intended to mean a death of the donce without chil. 


LY 
4 dren living at his death; for to wait until a failure of iſſue, 
4 might be to wait for ever. 


It being alſo debated by counſel, where the reſidue of the 
term veſted, in regard the deviſe was to William and. Walt 
Gore : the court declared that the ſubſequent words increaſed 


their intereſt, and gave the whole term to them, it being 


plainly intended to diſpoſe of and deviſe away the whole term 
from the teſtator's executors ; that a deviſe of a term to one 
for a day or an hour, is a deviſe of the whole term, if the li- 
mitation over is void, and it appears at the ſame time that the 
whole is intended to be diſpoſed of from the executors, 


Afterwards in (a) Trin. Term, 1720, this caſe coming be- 
fore Lord Parker upon an appeal, his Lordſhip reverſed the 
decree ; and ſaid, that if I deviſe a term to A. and if A. die 
without leaving iſſue, remainder over, in the vulgar and na- 


n 


(5) Vide ante tural ſenſe, this muſt be intended (6) if A. die without leaving 
— —4 iſſue at his death, and then the deviſe over is good; that the 
and ig ow word [die] being the laſt antecedent, the words [without 
— — Pin. leaving iſſue] mult refer to that. Beſides, the teſtator who 
>ury verſus El- js inops concilit, will, under ſuch circumſtances, be ſuppoſed to 

ſpeak in the vulgar, common and natural, not in the legal 
ſenſe. ( 3). 


kin, 564, 563. 
His Lordſhip likewiſe took notice that in a formeden in re- 
mainder, whete tenant in tail leaves iſſue, which iſſue aſter- 


n 


r 
A 


„ 


215 
n 
' Ke - 


1. KEE LES 
* "% 


= =_ 
— 


4 ul E 
\ * 
U 
* 4 
FP ; 
* * 
- 
4 © * 
n 
0 
£ 
» 

. 
LT 

* 

* 

"q 
» 
bs 
. 

* 2 

Wo 

- 2m 

4 

n I 7 

\ Fo 

. 
1 
4 
S 
py 
5 
% 
a 
* 
= 
4 
my 
* 
* 
4% 

/ . az 
2 
vv 
j\ 
+\ 


. — _— 


Py * 


(1) The effe& of the word ** iſſue” but this diſtinction between chattels 
is particularly conſidered in Lord perſonal and real is rejected by Lord 
Glenorchy v. Boſville, Ca. temp. Tal. 3. Hardwicke, in Beauclerk v. Dormer, 
Meure v. Meure, 2 Atk. 265. Goodtitle 2 Atk. 314. 

v. Or- ay, 12 Will. 6. Roe v. Collis, (3) Vide Athin/en v, Hutchinſer, 
4 Term Rep. 294 poſt. 3 vol. 258. Goodtitle v. Pegden, 


(2) So, Pleydell v. Playdul, poſt. 759, 2 Term Rep. 720. 
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wards dies without iſſue, whereupon ſuch writ is brought, the 
firmeden ſays +, that the tenant in tail did die leaving iſſue J.. 
which 7. S. died afterwards without iſſue, and ſo the firſt 
donee in tail died without iſſue, thus the pleading ſays, that 
the donee in tail died leaving ifſue at his death; conſequently 
the words [leaving iſſue] refer to the time of the death of the 
tenant in tail, and if the words of a will can bear two ſenſes, 
one whereof is more common and natural than the other, it is 
hard to ſay a court ſhould take the will in the moſt uncommon 
meaning; to do what? to deſtroy the will. 


2dly, He ſaid that the reaſon why a deviſe of a freehold to 
one for life, and if he die without iſſue, then to another, is 
determined to be an eſtate tail, is in favour of the (a) iſſue, 
that ſuch may have it, and the intent take place; but that 
there is the plaineſt difference betwixt a deviſe of a freehold, 
and a deviſe of a term for years ; for in the deviſe of the latter 
to one, and if he die without iſſue, then to another, the words 
if he die without iſſue] cannot be ſuppoſed to have been in- 
ſerted in favour of ſuch iſſue, ſince they cannot by any con- 
ſtruction have its 


zal, His Lordſhip obſerved what ſeemed very material, (and 
yet had been omitted in the pleadings, and alſo by the counſel! 
at the bar) that by this will the deviſe carried aghfrechold as 
well as leaſehold eſtate to Milliam Gore, and if he or Walter died 


leaving no iſſue, then to the children of his brother and ſiſter, - 


in which caſe it was more difficult to conceive how the ſame 
words in the ſame will, at the ſame time, ſhould be taken in 
two different ſenſes. As to the freehold, the conſtruction (2) 
ſhould be, if William or Walter died without iſſue generally, by 
which there might be at any time a failure of iſſue ; and with 
reſpect to the leaſehold, that the ſame words ſhould be intended 
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ForTH v. 
Cuarnas, 


[ 667 ] 


(a) Vide ante 
the caſe of Tate 
get v. Caust, 


U 


Quære, and fee the Regi er of Writs and 8 Co. $8. a. 
t By the will, as it is ſtated above, from the Regiſter's books both in the ſtate 
of the caſe at the Rolls, and on the appeal, the limitation over was expreſsly 
reſtrained to the /eaſeho/d ; but in Lord Macclesfield”s notes that word is omitted, 


and the deviſe over is general. (1). 


(1) Sed vide 3 Atk. 288. 
(2) Vide Sourhby v. Stonehouſe, 2 Vez. 615. 
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Lok _ ſignify their dying without leaving iſſue at their death: How. 
ever, Lord Chancellor ſaid, it might be reaſonable enough to 

oy —_ — take the ſame words, as to the different eſtates, in different (a) 
Biſhop of Lia- ſenſes, and as if repeated by two ſeveral clauſes, (viz.) I de. 
coln. viſe to A. my freehold land, and if A. die without leaving 
iſſue, then to B. and I deviſe my leaſehold to A. and if A. die 

F 668 ] without leaving iſſue, then to B. in which gafe the diflerent 
clauſes would (as he conceived) have the different conſtruc. 

tions above-mentioned to make both the deviſes good; and it 


was reaſonable it ſhould be ſo, ut res magis valeat quam pereat, 


(1) 
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(a) And this caſe has been conſidered Orrery, 3 Ark. 288. Earl of Stara 
as an authority for a different conttruc- v. Buckley, 2 Vez. 180. Vide tamen 
tion of the ſame words as applied to Porter v. Bradley, 3 Term Rep, 


different ſubjects, in Sheffield v. Lord 143. 


4 

*$ 

by Caſe 190. | Marſh ver/us Evans. 

-»% 2 

bs .-- > yaggay HE teſtator having two ſons and a daughter, by his 
\ 5 N „ . will, of which he made his wife executrix, gives 20000. 
= 56 pl 18. a-piece to his two ſons, and 20090. to his daughter, payable 
_— 3 . . . . . 
F 79 end eo at twenty-one or marriage, with a proviſo, that if his aſſets 
9 — — by ſhall fall ſhort for the payment of theſe legacies, ſtill the 

by. wi . 

jp K | each — py- daughter ſhall be paid her full legacy, and that the abatement 

1 | ty- - * P 

7 Fo — —— di ſhall be borne proportionably out of the ſons legacies only, 'The 
* 2: atlets fall oe teſtator leaves ſufficient to pay all the legacies, but the execu- 
; {4 | — * waſted the aflets, and by that means only there happen- 
4 barement ſhall eq a deficiency. 

bel” be borne out of : a 

. the ſon's legacies. Teſtatot leaves aſſets to pay, which the executrix waſtes ; the daughter's legacy 
nt ſhall have the preference. 

* Decreed by the 1ſafter of the Rolle, that the teſtator could 

oy never intend to make good the daughter's legacy at the ex- 

bh L pence of the ſons, againſt the waſting of the executrix ; that 
| be: 9 the eſtate could not properly be ſaid to fall ſhort, the teſtator 

1 1 leaving aſſets to pay all his legacics; nor could it be preſum- 

& ed he foreſaw his executrix would waſte his aſſets, for then he 


would not have made her ſo : wherefore this being a caſe un- 
foreſeen, was unprovided for by the teſtator, and conſequent- 


ly the daughter ought to abate in proportion, 5 
ut 
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But on appeal to the Lord Chancellor, this decree was re- 
yerſed ; for that here was a plain preference given to the 
daughter's portion before thoſe of the ſon's ; and this caſe was 
within the words, the eſtate actually falling ſhort to pay the 
legacies ; that as the teſtator had not reſtrained it to any par- 
ticular means by which the aſſets ſhould fall ſhort, it muſt be 
taken generally, viz. if by any means there ſhould be a defi- 
ciency 3 for ſtill the damage was the ſame to the daughter, 
whom the father ſeemed in all events to have provided for 
with a portion of 2000/, His Lordſhip put this caſe, ſuppoſe 
the eſtate had after the teſtator's death, fallen ſhort through 
a lo's by fire, or by a bad title on which money had been lent, 
neither of which could have been foreſeen by the teſtator, 
ſurely both theſe accidents would come within the proviſion of 
the will, and the daughter ſhould have her fuil portion of 
2000/. that it was the ſame thing as if the teſtator had ſaid, 
his daughter's portion ſhould bk paid i 4e fir? place; and the 
conſtruction which the other fide would put on this clauſe, 
was to make no diſtinction where the teſtator has made a very 
plain one. Where ſoxe let both the words and meaning of the 
will take effeQ, that is, let the daughter have her full por- 
tion, and the abatement be made only out of the ſon's legacies. 


Attorney General ver/us Grant, Rector of 
St. Dunſtan's. 


N information was brought in the name of the Attorney 
General at the relation of the inhabitants of the NI 
liberty, againſt the improp iator, curate, and overſzers of the 
poor of the pariſh of St. Dun/fan in the Welt, Londen, for an 
account of charities given by ſeveral wills and deeds, to 
the poor of the faid pariſh ; and as the liberty of the Rolls was 
part of the pariſh of St. Dunſtan, and the inhabitants of that 
liberty, on the ſaid pariſh church being lately repaired, had 
been aſſeſſed, and paid a fifth part towards the repairing there- 
of, r. 300. out of 15c0/. therefore it was prayed, that the 
Ralls liberty might have a fifth of all the charitics by will or 


#f the charities given by will or deed to the poor of St. Dualtan's though int: tied 
collections made at the church doors, or at ſacraments. 
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Caſe 191. 


Lord Chancellor 
PARKER. 

Liberty of the 
Rolls in Mid- 
d efex is within 
the pariſh of 
St. Dunſtan 

in the Weſt, 
London, and 
contributes a 
fifth towards 
the repairs of 
the ſaid church 3 
but having di- 
flint overſeers, 
and mvntan- 
ing its poor ſe- 
parately,, is not 
intiticd to a ſhare 
to a fifth ot all 
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Hee AT rer, deed given to the poor of St. Dunfan's, as likewiſe of the 
; 5 Gr Charitable collections made at the door of the church, or at 
* 75 ſacraments. 
| 2 It ſeems the pariſh of St. Dunſtan, with regard to ſuch part 
. 8 : 
2% thereof as is within the city of Lenden, has ſeparate officers, 
11 00 both church-wardens and overſcers, and maintain their poor 
* ſeparately; in like manner that part which is within the coun- 
fs - ty of Middleſex, and liberty of the Rollt, hath diſtinct officers 
5. * for the poor; but as to the chapel, that only belongs to the 
10 85 Maſfer of the Rolls, who ex gratid gives leave to the inhabi- 
_ tants of the liberty to come there. 
9 Before the ſte- Lord Parker : Before the ſtatute of the 43 of Elia. there 
on rate 47 Elis. - 
i there wee no Were no ſuch officers as overſeers of the poor; ce which, a 
al urge ha that part of the pariſh of St. Dunſſan which lies in Lond:», 
f 15 pour. has had diſtinct overſeers, made diſtin rates, and maintained 
5b 3 | their poor ſeparately, this mabe them as a diſtinct pariſh ; for 
5, which reaſon, with reſpect to all gifts of charities by will or 
. deed given to the pariſh of St. Dunſtan in the Weſt, that part 
_ of the pariſh which lies in Lond, muſt have and enjoy the 
ſame, excluſive of the Rollt liberty; but as to all ſuch giſts, 
grants or deviſes before the ſtatute of the 43 Elia. as at that 
time the pariſh and liberty were not ſeparated by diſtinct 
officers and overſeers of the poor, the liberty of the Rolli be- 
ing then part of the pariſh, ſhall have a proportion thereof: 
but the liberty having contributed ro the repairs of the 
church, and being really within that pariſh, as to all collections 
of charities at the church door, or at the poor's box, or at 
1 671 the monthly or other ſacraments, which are in part given by 
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the inhabitants of the Rells liberty who have ſeats in, aud re- 
pair to the church of St Dunflan ; and foraſmuch as the inha- 
bitants of the Rolle liberty pay towards the parton and lecturet 
of St. Dunſlan's (there being in vacation time no preaching at 


the Roll's chapel) and contribute to the charities of St. Bun- 4 
| fan's : ſo ought the poor of the Rells liberty (being part of . 
8 the (aid parith! to have a proportionable ſhare of thoſe chart- * 
4 tes g wherefore to the intent it may be ſcen whether this has 
| | KI a ſho 
y been obſerved, let the diſpoiitions of theſe laſt mentioned cha- 
B ricics be ſpecified in a book containing the names of the perſons 
. to whom given, and for what purpoſc, he ; 
= Moemorane Oy 
a Jec 
43] 
. 
f 


De Term. S. Michaelis, 1720. 
Memorandum : It being ſaid in this caſe, that as to the cha- 


rt money given at ſacraments, the parſon was not bound to 
viltribute it amongſt the pcor of the ſame pariſh, but might 
beltou· it on any object of charity : \ 


Cur I will not now determine this, though ſurely if equal 
objecls of charity are to be found within the pariſh, they in 
reaſon ouglit to be preferred, 


Leighton ver/us Sir Edward Leighton. 


HE defendant Sir Edward Leighten's father mortgaged, 

and afterwards fold t he manor of Bulſley in the county 
of Montgomery in Wales, to his brother the plaintiff, and upon 
lis death the now Sir Eduard Leighton fet up an old intail 
created about 200 years ſince, and got into poſſeſſion ; the 
plaintiff brought an ejectment which was tried in Wales, and 
z verdiCt paſſed for the defendant upon producing an old in- 
quition finding the intail 3 but there was no deed produced 
creating this intail. 


The plaintiff at law brought his bill in this court, ſetting | 


forth that the writings were all in the defendant's hands, and 
praying that they might be produced, and that the defendant 
might not ſet up a title under any truſt-term. Upon which 
the Lord Cooper decreed, that the trial ſhould be upon the 
mere right in an ejectment; and that no truſt-term, mortgage 
or leaſe ſhould be ſet up, but that the deſendant ſhould make 
title only under the intail. 


Accordingly it was tried in Shrop/ijre, where, before Mr. 
Baron Price, the now defendant Sir Edward Leighton had a 
verdict ; but the Judge certifying againſt it, a new trial was 
granted to be at the bar of the Zxchegrer, which was had, and 
2 verdict for the plaintiff: there was afterwards a trial likewiſe 
in the King's Bench, and a verdict again for the plaintiſſ. And 
now on the equity reſerved, it was prayed that the plaintiff 
ſhould have a perpetual injunction with cots. 


Lord Parker : 'The plaintiff has no reaſon to complain (as 
he does) of the inconvenience, that there is no end of trials in 
ejectments, for the two firſt were found again!t him; but it is 
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ATTorxey 
rr ©. 
CRANT. 


Caſe 192, 


2 Eq. Ca. Ab. 
523. pl. 4+ 

1 Stra. 404. 

In caſe of a 
truſt eſtate de- 
viled to be ſold, 
or deviſed to 

J. F. if the will 
be aiſputed, af- 
ter two trials 

in favour of the 
will, equity will 
grant a perpe- 
tual injunction. 
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Lz1GnTonx v. 
Lzick rox. 


(a) Preced. in 
Chan. 261. 

So after ſeveral 
trials in eject- 
ment, and ver- 
dicts in all, in 
farour of the 
will, equity on 2 
bill of peace will 
grant a perpetu- 
al isjunction. 


r. 673 J. 


Equity will the 
rather grant 4 
perpetual in- 
tun ion where 
it directe the 
trial or where 
the cauſe againſt 
which the ver- 
dicts are found, 
is odious in its 


natuie, 


” . 1 
— — „ „ + ũ 4 — — — — — — — —k—:d 


. 


(1) Barefeuc v. Fry, Bunb. 158. 


De Term. 8. Michaelis, 1720, 


true, the two trials at bar which were by the direction of the 
court, being for him, I do not ſee what this court has been 
doing, unleſs it ſhould now grant (1) a perpetual injunQtion, 
If a truſt eſtate be deviſed to be fold, and on a bill brought 
againſt the truſtees to ſell, the heir conteſts the will; after two 
trials, the court will grant a perpetual injunction. In the caſe 
of the Karl of ( a) Bath verſus Sherwin the title was a mere legal 
one, where after ſeveral ejectments and five verdicts for the 
Earl of Bath, he brought a bill of peace for a perpetual injune- 
tion; the Lord Chancellor Gu thought this too much *for 
him to grant, but ſeemed to recommend it to the plaintiff ag a 
cauſe proper for the Houſe of Lords, and on an appeal, the 
Lords granted (2) a perpetual injunction, which I take as a re- 
verſal of the Lord Cowper's decree, and as a precedent in the 
higheſt court of what ought to be in this caſe. Conſequently it 
is very improperly ſaid, that only the Houſe of Lords in ſuch 
caſe ſhould grant a perpetual injunction; for that Houſe on 
appeal gives ſuch a judgment as the court below ought to have 
done. This court in directing trials, and ordering writings to 
be produced, has been doing nothing all this while, it it cannot 
grant a perpetual injunction, which really after ſo many trials 
ſcems to be for the benetit of both parties. 


As to the objection, that in the caſe of the Lord 32h verſus 
Sherwin, the Lords would not have granted a perpetual injune— 
tion, but for its beirg an odious cauigatending to battardize a 
noble perſon after his death; 1 ider, ir did not tend a 
baſtardize the Duke of Albemarle, but to make him the le- 
gitimate ſon of Radford. However, te principal cafe is ſuch 
as not in its nature to be intitled to any favoar ; tor the de- 
ſendant Sir Edward Leightin is contending agaiuit a purchaſe, 
under which there has been poſſeſhon. for very many years, 
againſt a fale made by his own father to his brother, and is 
ſetting up an old intail of about two hundred years itanding to 
defeat this purchaſe z and if there was not the cleareſt proof 
imaginable of ſuch an intail, (as poſſibly there was not,) the 
jury were in the right not to find it. It is certainly an incon- 
venience in the law, that there ſhould be no end of trials in 
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De Term. S. Michaelis, 1720. 


cieAment, and that one trial in a real action (which perhaps 
may be at a trial by , prize) ſhould be final, when at the 
ſame time twenty trials in ejectment and at the bar in in- 
fer Pall will not be concluſive ; but this cannot properly be 
urged in the preſent caſe, when upon the two or three firſt 
cjectments the verdicts went againſt the now plainti?, who, 
had they been concluſive, muſt have been barred. 


But as to the coſts in this court, the plaintiff William Leigb- 


tn has had relief by producing the writings, and preventing 
the defendant from ſetting up any old terms; and it does not 
appear that the defendant Sir Edward Leighton (the heir of an 
ancient family} has ſo far miſbehaved, as that he ought to pay 
coſts ; chough he ſhall loſe his own coſts, the right appearing 
again{t him; but the plaintiff to have the coſts at law for all 
the trials, 


This decree was affirmed (a) in the Houſe of Lords with 
40 J. coits. (1) 


LzzGnToON 5. 
Lzr1GKTONÞ 


[674] 


(a)March 1720. 


— — ᷣ UM —ñ ͤ— —„—— — 


(1) 2 Bro. P. C. 217. where the ing the trial at the bar of the King's 
proceedings on the different trials are Bench was, that the defendant ſhould 
more fully ſtared, and in which it is not in a caſe ſo long litigated be con- 


ſud, that the ſingle ground of grant- cluded by one verdict. 


Attorney General ver/s Hudſon. 


NE Penning of Saffron Walden in Eſſex, and ſeveral 

others ſubſcribed to a charity ſchool there of twelve 
boys and twelve girls, which ſubſcription was only during the 
pleaſure of the benefactors. Penning delighted with ſeeing 
theſe charity children, declared he would leave them ſomething 
at his death; there was alſo a free ſchool in the ſame town, and 
Penning made his will giving 50D J. to the charity ſchool, and ſe- 
veral pecuniary legacics to his poor relations, and died. 


Caſe 193. 
Lord Chancellor 


PanrXxiaA, 


2 Eq. Ca. Ab. 
192» pl. 9. 

Two Schools in 
the ſame town, 
one a tree- 
ſchool, and the 
other a charity | 
ſchool for boys 
and girl's; A. 
deviſes 500 l. 
to ine cnarity 


ſchool z though both be charity ſchools, yet only the charity ſchool for boys and girls ſhall take. 


The executors inſiſted on the want of aſſets. 


Lord Chancelhr : Though the free ſchocl be a charity ſchzol, 
yet the charity ſchool for boys and girls went more commonly 
by that name; and as the teſtator was fond of the latter, and 
declared he would leave them a legacy, therefore tat, and not 
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Ar roa sry 
Gra At . 
Hudson. 


Legacy to a cha- 
rity ſhall abate 
in proportion 
with other le- 
gacies on failure 
of aſſets, 


De Term. 8. Michaelis, 1720, 


the free ſchool is intitled thereto ; ſo let the legacy be brought 
into Court with intereſt from the end of the year after the teſ. 
tator's death; and in caſe of a deficiency of aſſets, let all the 
pecuniary legacies, as well as that to the charity + as others, 
abate in proportion; for though the Romans preferred a pious - 
or charitable legacy to others, yet our law does not: they be. 
ing all but legacies, and equally intended by the teſtator to be 
paid, it would be hard that one of them by being preferred 


| ſhould fruſtrate all the reſt ; beſides the other legacies being 


given to ſeveral of the teſtator's poor relations, they are cha- 
rities alſo, And becauſe it is objected, that on the failing of 
the charity ſchool, the charity ought to revert to the founder, 
therefore in ſuch caſe I give liberty to the parties to apply again 
to the court, | : 


. a 


— 


+ Vide ante 265, Tate verſus Außin, and Mafers verſus Maſers 422; but the 
Spiritual Court gives the preference to charity legacies, and in ſuch cale {ord 
Keeper Norib would not enjoin them. Vide 1 Ja. 230. Fielding verſus Bond, 


Caſe 194. 


Lord Chancellor 
PARXES. 


Advertiſement 
inſerting in the 
public prints, 
that whoever 
hall diſcovec 
and make legal 


Pool ver/us Sacheverel. 


N a bill brought touching the real and perſonal eſtate of 

——— Socheverel deceaſed, who had iſſue a daughter by 
his firſt wife, marricd to the plaintiff P, the queſtion was, 
whether the defendant who before had been Mr, Sachevere's 
maid-ſervant, was marricd to him ? 


proof of the marriage in queſtion ſhall have 100 l. reward, adjudged a contempt of the Court, and 
the party piocuring it committed. 


"[ 676 ] 


She admitted by her anſwer, that ſhe had a baſtard by him 
which was yet living; but before the ſecond child was born the 
pretended the was married to the ſaid Sacheverel, and that they 


had been married in the priſon of the Fleet, he by the name of 


Rabert Mm fhall, and ſhe by the name of Anne How ſpiniter, 
and that the marriage was on the 27th of November, 1705. 


In the Spiritual Court it was adjudged to he a good marriage, 
and that ſentence aſſirmed by the delegates ; but the daughter 
claimiag title to a moiety of the real eſtate, a trial at bar was 
directed in C. B. where the marriage was found ; and after- 

| wards 


De Term. 8. Michaelis, 1720. 676 


wards the plaintiffs father put an advertiſement into the Daily 3 * 


Courant, intimating, that whereas there was an entry in the 
regiſter in the Flcet priſon, of a marriage there the 27th of 
November 1705, in the words and figures following, (viz.) 
« Nov. 27. 1705. Robert Marſhall of St. Martin's-lane in 
St. Martin's pariſh, and Aun How fſpinſter :” whoever ſhall 
diſcover and legally prove that the ſaid two perſons were then 
married, and before and at the time of the marriage were 
really called and known by thoſe reſpective names, thall have 
a reward for ſuch diſcovery (on legal proof of the ſame) of 1001. 
f over and above all legal charges to be paid by Edward Pool. 


, And it was now moved that Pos] ſhould be committed; it 
having been formerly mentioned before the Maſter of the Rollt, 
who ordered it to be moved before the Lord Chancellor, as be- 
- ing a matter of great moment, concerning on one fide, the li- 
berty of the ſubject, and on the other, the preſervation of 
evidence from ſubornation and corruption. 


The motion being made before L:rd Chancellor, it was by 
him adjourned to the next ſeal, after which at another day the 
Lird Chancellor with great folemnity thus pronounced his opi- 


nion: 


This tends to the ſuborning of witneſſes, is very dangerous, [ 677 } * 
and not only greatly criminal, but is a contempt of the Court, | 
being a means of preventing juſtice in a cauſe now depending, 
which is aggravated by the marriage having been- pronounced 
good in the court of delegates, and alſo a verdict at the bar of 
the Common Pleas in it's favour ; and as the Cour: may, fo in 
jultice it ought, to puniſh this procceding. 


It has been objected, that nothing has been dene in conſe- 
quence of this advertiſement, no witneſs come in. 


R:/p. It does not appear but that ſome perſon would come 
in, were this not diſcouraged ; however the perſon moved 
againſt has done his part, and if not ſuccetsful, is ſtill not the 
lets criminal. 


Objet, This is not an offer to any particular perſon, 


Reſp. It is cqually criminal when the offer is to any, for to 
% is to every particular perſon. This advertiſement will 
90904 come 


n — —2 
mr 3 


8 
1 s * 


2 K >. 


* 2 


* 


e 


n 


„„ r = 
90 * 


U— —ͤ— _ 


: 87 *»: 2 % 


— 43 on 
I» 


a 


= ol N A 
1 
n 


Op 


- Rr BY 
- N 


- 


- 
£ 


=» 8 1 
* — IX; 


— 
h „„ 0 XL p $ 74 


80 


677 


Poor. . Sa- 
CHSEVERLL. 


De Term. 8. Michaelis, 1720. 


come to all perſons, to rogues as well as honeſt men; and it 
is a ſtrange way of arguing to ſay, that offering a reward tg 
one witneſs is criminal, but that offering it to more than one is 
not ſo: ſurely it is more criminal, as it may corrupt more. 


Object. A perſon coming in for ſuch a reward is no witneſs, 
for that his teſtimony mult be rejected. 


Reſp. It is ſo of every witneſs ſuborned or bribed ; he i ng 
witneſs, if you prove him bribed, 


Objet. This matter is now over, (viz.) the ſentence in the 
ſpiritual court and the trial. 


Reſp. It is not over; for ſuppoſe, on the reward offered by 
this advertiſement, a dozen aſſidavits ſhould come in, proving 
what it defired may be proved, this would probably induce the 
Court to grant a new trial, and might overturn all the pro- 
ceedings which have hitherto paſſed. It is a reproach to the 
juſtice of the nation, and an inſufferable thing, to make a pub- 
lic offer in print to procure evidence, and is tantamount to ſay- 
ing, that ſuch perſons as will come in and ſwear, or procure 
others to ſwear ſuch a thing, ſhall have 100 J. reward; and 
this in a cauſe now depending here: if 1c0/. is to be allowed, 
the ſame reaſon will hold as to the allowing of 560 J. or 1000/. 
And tho' the intention of the perſon ſo advertifing may be in- 
nocent, (and I, knowing the man, believe it was ſo, inſomuch 
that if a court may be ſaid to have inclinations or impreſſions 
from thence, I muſt own, I ſhould be influenced by my know- 
ing Mr. Pool to be an honeſt man:) yet the juſtice of the 
Court, nay the juſtice of the nation being concerned in ſo pub- 
lic a caſe, I cannot diſmiſs the party, tho" his counſel offer to 
pay coſts to the other ſide, but in juſtice, and for example 


| Take lie mud ſtand committed. 


De Term. 8. Michaelis, 1720. 


Clifton verſus Burt. (1) 


A Seiſed in fee of freehold lands, and likewiſe of ſome 

* copyhold lands which he had not ſurrendered to the uſe 
of his will, and indebted by bond in which his heirs were 
bound, in 1706, made his will, whereby he deviſed his free- 
hold lands to B. in fee, without charging them with any of 
lis debts and legacies, ® and gives his copyhold lands to C. in 
ſe, in truſt to ſell to pay his debts and legacies, and having 
given a legacy of 300 J. to D. died leaving E. his executor ; 
D. the legatee of the 500 J. brought his bill for his legacy; 
upon which Lord Hurcourt decreed, that as to ſo much of the 
perſonal eſtate as was exhauſted by the bond-debt, the legatee 
of the o J. ſhould ſtand in the place of the bond creditor 
azainſt the land, and that the freehold eſtate ſhould be liable, 


in default of perſonal aſſets, to pay the legacy. 
From 


678 


Caſe 195, 


One dies in- 
debted by bond, 
and by will 
gives a legacy 
of 500 |, and 
deviſes his lands 
in fee to J. 8. 
leaving a perſo- 
nal eftate ſuſi- 
cient only to 

pay the bond 3 
the legatee ſhall 
not ſtand in the 
place of the 
band creditor ts 
charge the land, 
in regard the 
land is ſpeciſi · 
cally deviſed z 
ſecus it the land 
dad deſcended to 
the heir, ; 


1679 ] 


— 


(1) In Reg. Lib. A. 1720. fo. 76. 
This caſe is thus ſtated. John Bignold 
by will, deviſed all his eftate in Mer- 
e and Sroke, to his fon Jh Bigno'd, 
and the heirs of his body, and for want 
of ſuch iſſue, to the detendant, 7o/eph 
art, his heirs and afligns for ever, 
and alſo deviſed his copyhold eilates 
which he ad before ſurrendered to the 
uſe of his will, to his ſaid fon John 
Bignold, and the heirs of his body. aud 
for want of ſuch iſſue, to the defen- 
dants To/eph Burt, James Burt, and 
Elizabeth Herſnaile, and their heirs and 
aligns for ever, (ſubject to the annuity 
thereia mentioned) to the intent that 
tzey or the ſurvivor ſhould ſell the co- 
prhold, and apply the money ariüng 
thereby to make good and pay his 
dedts and legacies, and he divided the 
teudue between the ſaid Jo/e'b But. 
June Burt, and Elizabeth Horſna-le, 
equally; and further deviſed to the 
plaintitf June Clifton, Fool. within 
three months after the deceaſe of the 
lellutor's ſaid fon, if he died under age 


and not married, in which caſe he di- 
rected that all his perſonal eſtate other 
than what would pay his debts and fu. 
neral expences, and the ſaid good. te 
the ſaid James Cliften, and the other 
legacies by the will given, ſhould be 
equaliy divided between the ſaid 7o/eph 
Burt, James Burt, and Elizabeth Hor 
naile equally, and made Clifton and Jo- 
/eph Burt, and two others executors: the 
ſon died under age. Upon the original 
hearing, the court decreed an account 
of the teſtator's perſonal eſtate, and of 
the rents and profits of his real eſtates 
accrued fince his death, and alſo an 
account of his debts, and which were 
debts by ſpecialty, and which by imple 
contract, and what debts remained un- 
paid, and allo what legacies were un- 
paid ; and the perſonal eitate, and 
ſuch rents and profits were to be ap- 
plied in payment of the debts and le- 
gacies, ſo far as the ſame would extend; 
and ordered, that for making good the 
deficiency as to what debts and legacies, 
the ſaid perſonal eſtate and rents and 
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Crirron . 


Bear. 


De Term. S. Michaelis, 1720. 


From this decree the deviſee of the freehold lands now 25. 
pealed to the Lord Parker, inſiſting that the 500 J. legacy be. 


ing by the will charged on the copyhold eſtate, and that fund 
failing for want of a ſurrender, the freehold eſtate which wa 
expreſsly deviſed to another perſon ought not to be liable, and 
that the land being ſpecifically deviſed, was not chargeable with 
a general pecuniary legacy. 


Lord Parker, having taken time to conſider of it, reverſed 
that part of the decree whereby the freehold eſtate was ſubject. 
ed to (1) the legacy; obſerving 1/, that tho' equity will mar. 


— — 


ſal 


— 


profits fell ſhort to ſatisfy, the teſta- 


tor's real eſtates ſhould be fold to the 
beſt purchaſer, and in caſe any of the 
perſonal eſtate had been applied to 
pay the debts by ſpecialty, the credi- 
tors by ſimple contract and legatees were 
to ſtand in the place of the creditors by 
ſpecialty, and to have fatis faction out 
of the real eſtates, ſo far as the perſo- 
nal eſtate had been applied in pay ment 
of ſuch, debts in equal proportion.— 
With this decree, Je Hurt being 
diſlatisfied, petitioned tor a re-hearing. 
„% For that the adminiſtration of the 
«*« perſonal citate in payment of the 
*« debts by bond and ſimple contract, 
« during the life time of John Bu, - 
** ola, the fon and tenant ia tail, and 
before the reverſion in tee of the ſaid 
real eſtate came to the ſaid Tojeph 
Hurt in poſſeſſion, was à legal admi- 
ce niſtration, and ought not to be un- 
„ ravelled, marthaiied, cr tranſpuſed 
to other purpoſes, neither was the 
„ reverion in tee of the freehold ex- 
«« pectant on the ſaid eſtate- tail, aſſets 
to pay debts by ſpecialty before the 
„% determination of that eſtate- tail, nei- 
ther did the laid teſtator ſubject the 
* ſaid revertion to the ſaid 500 J. le- 
„ gacy, which ſaid legacy was alſo not 
© payable when the perſonal eſlate was 


++ ſo adminiſtered, but was a remote 


«« poſlibility, and doubtful whether the 
„ {ame would ever ariſe, and alio tor 
„ that {ugh adminiiiraiion of the per- 


4 
— — 


*« ſonal eſtate, before the eſtate tail de- 
* termined ought to be alloned az 
«« rightfully acted, and the legacy of 
« 500/. when it became payable, would 
only affect ſuch part of the perional 
« eſtate as then remained unadmini- 
*«« ſtered, together with the copy hoid 
« eſtate, which copy hold only the will 
* ſubjected to the legacy, in regard 
the legacy and that trult are by the 
«© will appointed tocommence together, 
% And for that the debts by bond and 
„ ſimple contract are all paid, which 
„ dia not appear at the ſaid hearing. 
« And the laid defendant conceived 
that the frechoid lands in his hands 
as deviſee thereof, ought not io be 
liable ro legacies whici the tetlatos 
never intended to charge therevn, 
and for that the rents and profits 0! 
lands received by an heir at law, or 
«« deviſee, before the teſte of the 
original at law, or the filing a bill in 
« equity, were not recoverable from 
« ſuch heir or deviſee.”'—Whereupon 
his lordſhip declared, That the 1aid 
„ decree ſo far as dir-&s a ſale of the 
« freehold eſtute, for ſatisfaction of tha 
„ ſaid legacy of 500 l. given to the 
«+ plaintiff ought to be reverſed, and 
„ that the defendant 7Jojeph Burt, 
* ought to hold the lands according iv 
te the ſaid teſtator's will.” 

(1) It being che object of a court ef 
equity, thatever; claimant upon the al 
lets of a deceaſed per ſon la be * 

tisLe 


De Term. S. Michaelis, 1720. 679 


ſual aſſets in favour of a legatee, as well as of a ſimple contract Caryron _ 
creditor, yet every deviſee of land (1) is as a ſpecific legatee, OY 


de. 
ind and ſhall not be broken in upon, or made to contribute towards 
Vas a pecumary legacy. 
ind 20%, That it was a rule, if one gives a ſpecific legacy of a 
ich horſe, or diamond, and alſo a pecuniary legacy of 500 /. to B. 

and there are not aſſets to pay both, ſtill the ſpecific legatee 

ſhall be preferred and have his whole legacy; for were the 5 
00 exccutor to make him contribute towards the pecuniary legacy, 
N. this would be, pro tante, to make ſuch ſpecific legatee buy his [ 680 
22 legacy, againſt the maniſelt intention of the teſtator. 
val 
2 zaly, That if a ſpecific perſonal legatee ſhall not contribute 
towards a pecuniary legacy, much leſs ſhall a ſpecific deviſee 
: of land. 

f als 2 . 

by qthly, That if in the principal caſe the teſtator had deviſed 
al the 500 J. to A. and a term of 500 years to B. without leaving 
1 allets to pay the 500 /. ſtill the ſpecific legatee of the leaſe 
1 ought to prevail, without contributing towards the pecuniary 
rd legacy: 
ic 4 
T. 
d (1) So, Forreſter v. Lerd Leigh, Amb, 173. 
x! 
. tisfied as far as ſuch aſſets can, by any have the ſame equity as againſt aſlets 
4 arrangement confiftent with the nature deſcended. Calf epter v. Afton, 2 Cha. 
is of the reſpective claims, be applied in Ca. 117. Bowaman v. Reeve, Pre. 
c latisfaction thereof, it has been long Cha. 578. Tipping v. Tipping, poll. 
1 - ketiled, that where one claimant has 730. Lucy v. Gardiner, Bunb. 137. 
. more than one fund to reſort to, and Luikins v. Lei, h, Ca. temp. Talb. 54 
1 another claimant only one, the firſt So, where lands are ſubjected to pay 
r claimant ſhall reſort to that fund, on ment of al debts, a legatce ſhall ſtand 
e which the ſecond has no lien, Laroy v. in the place of a ſimple contract credi - 
N Late of Achel, 2 Atk. 446. Lacam v. tor, who has been ſatisfied out of perſo- 
n Merti.s, 1 Vez. 312. Mogg v. Hodges, nal aflets, Hajjewood v. Pope, poſt, * 
n 2 Vez. 53. If therefore a ſpecialty vol. 323. So, where legacies by will 
( creditor, whoſe debt is a lien on the are charged on the real eſtate, but not 
0 real afſers, receive ſatis faction out of the legacies by codicil, the former ſhall 
\ the perſonul atlets, a fimple contract reſort to the real aſſets upon a deficiency | 
p creditor thall ſtand in the place of the of the perſonal alters to pay the whole. | 
! ſpecialty creditor again the real act, Hyde v. Hyde, 3 Cha. Rep. 83. Maj- 
% far as the latter mall have exhauſted fers v. Maſters, ante 422. Bligh v. 
) tte perſonal aſſets in payment of his Earl of Darnley, peit. 2 vol. 620. But 


debt. Anon. 2 Cha. Ca. 4. Sagitary from the principles of theſe rules it is 
He, 1 Vern. 455. Neave v. Alder- clear that they cannot be applied in aid 
4% 1 tq. Ca. Ab. 144. Vin v. of one claimant fo as to defeat the claim 
Preldriz, 2 Vern. 763. Galton v. Han- of another, and therefore a pecuniary 
| det, 2 Alk. 436, and lepatees ſhall legatee ſhall not Rand in the * of 
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680 De Term. S. Michaelis, 1720. 
Curyronv, legacy ; and if ſuch pecuniary legatee ſhall not break in upon 


BuzT. 


a ſpecific legatee of a term, a fortiori ſhall he not diſappoint 


the will as to a deviſe in fee, which is more to be favoured 
than a deviſe of a term, in regard it is with more difficulty 
that a court of equity, in any caſe, breaks in upon, or charges, 


a real eſtate, 


Fifthly, That this caſe was ſtill ſtronger, where the teſtator 


had appointed a fund for the payment of the legacies, viz, 


the copyhold ; and tho' that had failed for want of a ſurrender, 
the conſequence would be, that the fund failing, the legacy 
mult fail alſo, Indeed the bond creditor might elect to have 


EOS" "TIE PTY 


— 


a ſpecialty creditor ns againſt land de. 
&i/ed, (tho? he ſhall as againſt land de- 
ſcended). Clifton v. Burt, ſup. Has le- 
oed v. Pope, poſt. 3 vol. 324. Scott 
v. Scott, Amb. 383. but ſuch legatee 
ſhall ſtand in the place of a mortgagee, 
who has exhauited the perional aflets, 
to be ſatisfied out of the mortgaged 
premiſſes, though ſpecifically deviſed. 
Lutkins v. Leigh, Ca. temp. Talb. 53. 


Forreſter v. Lord Leigh, Amb. 171. for 


the application of the perſonal afſets in 
eaſe of the real eſlate mortgaged {vide 
Hewel v. Price, ante 294), "does not 
take place to the defeating of any le- 
gacy, Oneal v. Mead, poſt. 693. Tip- 
ping v. Tigping, poit. 730. Daus v. 
Gardiner, poſt. 2 vol. 190. Rider v. 
Wager, poſt. 2 vol. 335. and it is to 
be obſerved that none ot the rules above - 
mentioned ul jet any fund to 2 claim 
to which it was not before ſubject, 
but only take care that the che, of 
one claimant ſhall not prejudice the 
claims of the others, 2 Atk. 438. 1 
Vez. 312. So in Rovin/on v. Torge, 
on 15 O#2. 1739, A. ſeiſed of free- 
hold and copyhold lands, mortgaged 
the ſame in his life-time, and died in- 
debted by mortgage, and on ſeveral 
bonds. The ipecialty creditors in- 
fiited, that the Court in marſhaliing 
the aſſets ſhould cait the whole mort- 
gage upon the copyhola eſtate, in order 
twat the ſpecialty creditors might have 


— 


the benefit of the whole freehold eſtate. 
But the Court ſaid that copyhold ef. 
tates were not liable either in law or 
equity to the teſtator's debts further 
than he ſubjected them thereto; and 
ordered that the copyhold eſtate ſhould 
bear its proportion with the free- 
hold eſtate for payment of the mort- 
gage, and ſhould not be liable to make 
ſatisfaftion for the ſpecialty debts. 
Reg. Lib. B. 1738. fol. 48; lt 
is now ſettled, that the Court will not 
marſual aſſets in favour of a charitable 
bequelt, ſo as to give it eſſect out of 
the perſonal chattels, it being void fo 
far as it touches any intereit in land. 
Mogs \ Ho. ges, 2 Ven. 52. Attorier 
General v. Tyndal, Amb. 614. Fetter 
v. Hlagien, Amb. 704. Hilhlard v. 

ler, Amb. 713 Where a legacy is 
given out of a mixt fund of real and 
perſonal eſtate payable at a future day, 
and the legatee dies before the day of 
payment, "acre, Whether the Court 
will marthal Tflets ſo as to turn ſuch 
legacy upon che perſonal eſtate, in 
wich caſe it would be veſted and tranſ. 
miiſible, whereas as againſt the real 
eſtate it would fink by the death of the 
legatee; vide Prow/e v. Abingcon, 1 
Atk. 482. Pearce v. Taylor, IIIn. 
Vac. 1799. betore Lord Thurlow. — 
As to the right of a wife to have aſſets 
marihalled 1a reſpect of her parapher- 
nalla,vide Trp/ing \ Tipping, pot. 729. 


us 


De Term. 8. Michaelis, 1720. 680 


lis debt out of the aſſets in the hands of the heir, or of the Conan 
leviſee, but in ſuch cafe the heir or deviſee ſhould have this "OY 
relief, viz. to ſtand in the place of the bond creditor, and re- 


imburſe himſelf out of the perſonal eſtate. 


Sixthly, But tho' equity would thus marſhal the application 
of aiſets, yet would it not do this to diſappoint the will of the 
teltator, by breaking in upon the deviſe of the freehold which 


4 the teſtator did not intend to charge, but on the contrary [ 681 J 
: ſlewed his deſign to charge the copyhold eſtate therewith, 
L 
7 And note, That the decretal order in the caſe of (a) Hern () Vide ante 
: rertus Merrick was produced, whereby it appeared, that Lord BA 

Harcourt did not then determine this point, but reſerved it for 

farther conſideration. 

Hartop ver/us Whitmore. (1). Caſe 196, 


NE by will gives his daughter a portion of 500 J. after- Lord Chanceltor 

wards the father marrics the daughter and gives her Panxzn. | 
zoo l. for her portion, and lives four years after the marriage 
of his davghter without revoking his will. 


$41» 
2 Eq. Ca. Ab. 
: 772. pl. 14. 

One deviſ-s to his daughter à portion of 500 1, and afterwords in his life-time gives her 300 l. for 
her portion in marriage, and four years after dies without revoking the will z the huſband is a 


bankrupt 3 the affignees not intitgd to the gool, legacy, nor any part thereof, 
The 


Fara 
— 


(1) The biil having been diſmiſſed, 
nothing appears in the Regiiler's book, 
bat the bare order of ditmiſſal, - but 
from the bill and aniwer in the fix- 
clerks office, the cafe appears to have 
been this— John IF bitmore by will dated 
14 Oder 1711 (he having at that time 
four ſons and ten daughters) deviſed 
conſiderable real eſtates to each of his 
lons - and to every one of his daughters 
{except Frances the eldeſt, to whom 
de had given a full portion on her 
marriage, and his daughter {Dorothy on 
whoſe portion this queſtion aroſe, and 
lis daughter Mabel/ who had diſobliged 
him by turning Roman Catholick) he 
gave the ſum of 300. if they married 
with their mother's conſent ; otherwiſe, 


bur 300 J. a- piece. He then gave his 
wiie the reſidue of his perſonal eſtate 
in truſt for the performance of his will. 
He,then gave to his daughter Dorothy 
300 J. if the ſhould be living at her age 
of 23 years, and unmarried, or married 
by and with her ſaid mother's full con- 
ſent firſt had and obtained in writing,, 
but if married when it was thereby ap- 
pointed to be paid her and that without 
her mother's full conſent as aforeſaid, 
then and 1a ſuch caſe he gave her 200ʃ. 
only, and that to be paid at her age of 
23 years and he appointed Sarabli bit. 
more his wife ſole executrix. It ap- 
peared by Sarah Whitmore's anſwer, that 
at the time of making the will Dorothy 
was under her father's diſpleaſure and 

then 
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The huſband of the daughter becoming a bankrupt, the 
aſſignees under the commiſſion bring a bill againſt the exe. 
cutor of the father for the 500 J. inſiſting, that though the 
father had given to his daughter a portion, yet he might give 
her a legacy alſo, as well as a portion ; and in this caſe it was 
to be the rather intended that the teſtator deſigned his daugh- 
ter ſhould have both, becauſe the portion was leſs than the 
legacy. Like the caſe where a debtor gives a legacy to his 
creditor which is leſs than the debt owing to the legatee, this 
was never held to go in part of ſatisfaction of the debt; and 
what made the principal caſe {till ſtronger was, that the teſta- 
tor ſurvived the marriage of his daughter four years, and all 
that while never thought proper to revoke his will, which in 
all preſumption he would have done, if he had not intended 
his daughter ſhould have had both the portion and the legacy, 
It was likewiſe obſerved, that by the ſtatute of frauds a will 
in writing could not be revoked without writing : wherefore 
at leaſt the plaintiff ought to recover 200/, to make up the 
portion tantamount to the 5001. legacy. 


Lord Chancellor, with great clearneſs : if a father gives a 
daughter a portion by his will, and afterwards gives to the 
fame daughter a portion in marriage, this, by the laws of all 
other nations as well as of Great Britam, is a revocation of 
the portion given by the will ; ſor it will not be intended, un- 


_—. 


then in London with a milliner ; but 


n paid 


to the father ſor it, who therev 


„ — „ Fs 1 nnn —_— r 


* _ oY we tw 


upon Thumas Young's paying his ad- 
dreſſes to her, the father and mother 
were informed of it by a Mr. Fleming by 
letter that they thereupon offered to 
give her 200 J. as a portion and no 
more—that Young for ſome time refuſed 
to marry her without a larger portion, 
but they were afterwards married with- 
out the conſent of the father or mother. 
After the marriage upon Young's apply- 
ing to the father for Dorothy's fortune, 
the father offered him 200 J. and the 
defendant Sarah at that time ſaid that 
if ſhe ſurvived her huſband and had it 
in her power, ſhe would add another 
1001. Young would not then accept 


the 200 J. but afterwards wrote a letter 


it to Mr. Fleming for the uſe of Young, 
and took a receipt tor it in the follow- 
ing words Now. 1oth 1713. I do ac- 
« knowledge to have received this day 


« of J. Whitmore, eſq; the ſum of 
« 2004. to be returned up to London 
«« and be paid to Mr.Thomas Young tor 
« his wife's portion. I ſay received vp- 
*« on the account and for the ule atore- 
« ſaid by me Richard Fleming.” The 
teſtator lived two years afterwards with- 
out revoking or altering his will.— 
Young became a bankrupt, and Peter 
Hartop his aſſignee brought this bill 
againſt Sarah Whitmore the executit 
and againſt Young and his wife for the 
legacy of 3000. 

lefs 
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lis proved, that the father deſigned (1) two portions to one 
child ; and as to the objection of his having lived ſo long after 
giving the portion to his child on her marriage, without ever 
revoking that part of his will, there could be no need for the 
father to revoke that legacy which he before had done by 
giving the portion in his life-time, ſince that would be but re- 
roking the ſame will twice. And this demand is the harder, 
inaſmuch as it is made by the aſſignees of the commiſſioners 
of hankruptcy againſt the huſband; ſo that the wife, whoſe 
portion this is ſaid to be, would be never the better for it. 


Diſmiſs the bill with coſts. 


4. 
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H:nTtor v. 
NHITMORE. 


i... i. 


Tn 


i Jentins v. Powell, 2 Vern. 115. 
Flieabead's cale (cited) 2 Vern. 257. 
Ward v. Lant, Pre. Cha. 182. Farn- 
ban v. Philigs, 2 Alk. 216. Spinks v. 
Rbire, 2 Atk. 491. S v. Je- 
bl, 2 Atk 516. Watſon v. Lerl of Lin- 


alt, Amb. 325. Grave v. Karl of Sa- 499. 


Heath wver/zs Percival. 


IR Stephen Evans the goldſmith and his partner Pere:val, 

were bound in a bond to the plaintiff for the payment of 
ioo. and intereſt, and this ſo long ſince as 1693, in which 
year the money was employed in the partnerſhip trade. In 
the fame year Percival being very ill in health they broke off 
pzrtnerſhip, wh Sir Stephen Kvans, by ready money and his 
on bond, ſecured to Percival his ſhare of the partnerſhip 
ſtock, and took upon himſelf all the partnerſhip debts, giving 
his covenant to ſecure Percival from all ſuch debts : the ſame 
jear Percival died, leaving one Samuel Percival his executor, 
ad the defendant his reſiduary legatee. 


lifBury, 1 Bro. Cha. Rep. 425. 
v. Cookjon, 2 Bro. Chi. Rep. 307. 
Debeze v. Man, 2 Bro. Cha. Rep. 165, 
519. but the ſame preſumption does 
not ariſe in the caſe of a franger. 
Powell v. Cleaver, 2 Bro. 


E!'i/on 


Cha, Rep. 


Caſe 197. 


Lord Chancellor 
PARKER. 


1 Stra. 403. 
2 Fq. Ca. Abs 
167, pl. 14. 
"= pl. 2, 

. and F. part» 
ners in a gold- 
ſmith's trade 
are bound in 2 
bond to J. S. 
A. and A. break 
off the partner- 
ſhip and divide 
their ſtock ; 

J. 3, the obli- 

zee in the bond 

knows this, and 
that A. took 


on him to pav the debts, and after 2 great diſtance of time brings a bill againſt the executors 


yet be (J. S.) ſhall tecover. 
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pars v. Publick notice was given to all the creditors of the joint- 
4 FRCIVAL-. * . . 
ſtock, that they were either to receive their money, or to look 
on Sir Stephen Evans only as their pay-maſter, 
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In 1708 the plaintiff Heath came to Sir Stephen and called 


FS 
Io 
ow 


1 in his money, but then continued it upon Sir S/epher's ſub. 
+0 feribing the bond at 6/. per cent. Sir Stephen continued ſolvent 
45 until 1711, and the plaintiff till that time, might, when he 
"v4 pleaſed, have had his money. The plaintiff outlawed Samuel 
905 | Percival the executor, and brought this bill againſt the de- 
Rey fendant Peter Percival the reſiduary legatee, to recover the 
„3 75 1000. and intereſt out of the aſſets of Percival the co- par- 
* ner, Sir Stephen Evans having in 1711 become a bankrupt and 
0 inſolvent. 

Obj. This is not a proper cauſe for the plaintiff to come 
725 for relief in equity, when he has put an hardthip on the defen- 
104 dant; he might have had his money for the ſpace of 

o years, during all which time Sir Stephen was in full credit, but 
Wis: for the gain of 61. per cent. he has continued his debt in Sir 
G1 Stephen's hand, after which length of time, and when the dc- 
oy fendant has accounted with Sir Szephe;r, delivered up all his 
0d | vouchers, given a general releaſe, and can have no remedy 
#8 ag ainſt Sir Stephen (he being a bankrupt): now the plainiit 
1 Fr comes for aid in equity againlt him on this bond, all which is 
1 made ſtill harder on the defendant's part, as he was in other 
N reſpects a great loſer by Sir Stephen's bankruptey. 


22 4 


Laſily, It was ſaid that the plaintitt's altering the intereſt 
on the bond from 5/. to 61. per cent. was an alteration ot 
the ſecurity, and conſequently the defendant no longer liable, 


Lord Chancellor: The defendant's teſtator being bound in 
the bond, he muſt lie at ſtake until the bond be paid, and 
though the plaintiff continued the money on the hond, this 
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was not material, ſince it was upon the credit of both the 
| obligors. And as to the notice given by Sir SποAã Den to the joint 
If creditors to bring in their ſecuritics, and that Sir & alone 


would be hereafter liable, that being res inter alizs afa could 
not bind the plaintiff; and his changing the intereſt did not 
alter the ſecurity, for {till it was the bond of both, but the 

delendant 


— — 
83 


— 
e 
0 —_- 


=_ = — r 9 : 2 
C 
- 


ITS ZOO | » "of = 7 
MY 


tt 
ok 


_—_ 0 Rn 


De Term. S. Michaelis, 1720. 684 


defendant could not be liable to more than 5 . per cent. for Hearn e. 
the arrear of intereſt. (1) 


Pzacivar. 


Whereupon the plaintiff had a decree for his debt, intereſt 


and coſts, 


Nite; In this caſe the executor in truſt was outlawed, and Where an exe- 


z witneſs proved that he had inquired after, but could not find 


cutor in truſt 
was outlawed, 


kim, which was thought to be a full anſwer to the objection and witneſs 


proved he had 


that ſuch executor was not made a party. enquired after, 


and could not 
find him, not neceſſary to make him a party. 


Vol, I, 


— A ————————— 


(1) Vide Jecowb v. Harewoed, 2 Vez. 265. 


P p 


- - 
— - ut — — — — —— ——_——— —_— — 


- - 
— — — 


Caſe 198, 


a Eq. Ca. Ab. 
222. pl. 3. 

Suing the bail 
below pending 
a writ of error 
in parliament, 
is a 'contempt 
and breach of 


privilege. 
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Throgmorton verſus Church. In Domo Pro- 


CEYUUMN, 


N debt on eſcape brought by Church againſt Throgmerten 
ſheriff of Bucks, Church the plaintiff in C. B. had a ver- 
dict and judgment, whereupon the defendant Throgmerten 
brought error in B. R. and one Mead, an attorney of Ayl/- 
bury was his bail, but judgment being there affirmed, error 
was brought in the Houſe of Lords, and pending the writ of 
error there, Church the.plaintiff below took out executisn 
againſt Mead the bail, and ſeized all his goods upon a ff. fa, 
Mead petitioned the Houſe of Lords againſt the attorney that 
took out this execution, alledging it to be a contempt and 
breach of privilege ; whereupon counſel were heard before the 
committee of privileges, and objected that this was no breach 
of privilege or contempt ; becauſe the writ of error in the 
Houſe of Lords only ſtaid all proceedings upon the record of 
the judgment againſt the principal; whereas the recognizance 
given by the bail was a diſtinct record; and if it had been in- 
tended to ſtay proceedings againſt them upon this record, 
they muſt alſo bring their writ of error in parliament z it was 
compared to the caſe of two bound in a bond jointly and ſe- 
verally for the ſame debt, in which judgment is firſt had 
againſt one, and afterwards, in another action, judgment is 
alſo obtained againſt the other obligor, who brings error, 
ſtill the former obligor may be ſued upon the judgment 
againſt him, though it be but one debt; and if this was a 
contempt here, or if matters were ſtaid by means of the writ 
of error brought by the defendant in the original action, then 
reſtitution ought to be made in C. B. where the f. fa. was 
taken out, and the goods ſeized 3 whereas this had been at- 
tempted, and been ſpoke to by counſel before the Judges of C. B. 
to whom complaint had becu made of this as of an irregpu- 
lar 
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lr erecution; but they held it to be regular, (as Mr. juſtice 
Tracy himſelf informed me.) 


On the other fide it was inſiſted, this was a contempt ; that 
if execution had been taken out againſt the plaintiff in error, 
pending the writ of error in the Houſe of Lords, it had been 
plainly a contempt, and in the preſent caſe they had in effect 
been doing the ſame thing, by taking the very debt in queſtion 
out of the pockets of the bail, which could amount to no leſs 
than to a taking it from the principal, who {atleaſt by an impli- 
ed promiſe of law) was liable and compellable to indemnify the 
bail; that the writ of error moſt plainly ſuſpended the original 
plaintiffs right to the debt, it being thereby /ub fudice whether 
there was any debt or not; and it was unreaſonable that the 
plaintiff below ſhould be allowed to take out execution for 
a debt before it was determined whether there was any ſuch 
lebt; for in caſe the judgment ſhould be reverſed, the plain- 
tif below ought not to have execution thereon; and if the 
principal was diſcharged of the debt, the bail muſt be ſo too, 
who could only be liable, in reſpect of the debt incurred by 
lis principal ; and therefore it was abſurd to ſuppoſe the latter 
to be in a worſe condition than the former. 


Whereupon it was reſo/ved, that this was a contempt and 
breach of privilege, and the plaintiff's attorney ordered to 
make a reſtitution of the goods, which was accordingly done ; 
but the Lords, being informed that the Judges heid it no con- 
tempt at Jaw, ſpared the coſts in this caſe as to the attorney 
who ſued out the execution, upon his returning to Mead the 
bai!, all the goods he had taken from him, 


Afterwards the writ of error itſelf came to be argued; where 
the only point inſiſted upon for the plaintiff in error was, that 
this action of debt on the eſcape againſt the defendant the 
ſheriff, was when the defendant in the original action in C. B. 
tad been outlawed upon an outlawry after judgment, and ſuch 
defendant had upon this judgment been taken in execution, 
the ſheriff had let him eſcape, for which the action was 
brought againſt him, and a verdict and judgment obtained. 
Under theſe circumſtances it was ſaid, that the action being 
brought for this eſcape on an outlawry after judgment, ought 
o have been brought in the tam quam, (viz.) tam pro domins 
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Debt agaiaft the 
ſheriff for an 
eſcape of one 
in execution on 
an outlawry af- 
ter judgment, 
may be brought 
either in the 
tam quam, or at 
the ſuit of the 


party only. 


, 
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Tunoomor= rege, quam pre ſeipſo 3. and I being of counſel in the Houſe of 


To . 1 3 
e Lords ſor the plaintiff in error, argued as follows: 


One Jaan Church (the plaintiff in the original action and 
defendant in error) had recovered judgment in debt in C, B, 
againſt one Jehn Merrigale for 21 1. and after judgment, 
Church (the plaintiff betow) outlawed this Merridale, and ſucd 
out a ſpecial capias utlagatum againſt his body, lands, and goods, 
directed to the defendant, then ſheriff of the county of Buck;, 


1 688 ] As to lands or goods Merridale had none; and as to his 
body, the defendant took that in execution upon the capias 
utlagatum; but it was a body (one would think) ſcarce worth 
taking, being quite worn down with age, near eighty years 
old, and almoſt ſtarved with poverty. It ſeems the ſheriff (a 

thing in a poor man's caſe not very uſual) had compaſſion for 
him, and ſhewed him ſome favour, for which the now defen- 
dant Church hath brought debt for an eſcape againſt the ſheriff, 
and had the good luck to obtain a verdict and judgment there. 
upon in C. B. for 1311. being the whole debt, and on error 

ö brought in B. R. that judgment was (without argument) 

aſhrmed, 


\ To reverſe theſe two judgments is this writ of error now 
brought befor: your Lordthips. It being after a verdict, I 
ſhall ſorbear to mention the ſeveral miſtakes in the declaration, 
for being ſo in ſorm only, I doubt they are cured by the ver- 
dict; but I apprehend there is a miſtake in ſubſtance, I mean, 
as to the nature of the action brought in the plaintiſf's name 
only, whereas it ought to have been as well on behalf of the 
King, as the plaintiff, zum pro domins rige, quam pro ſeipſo. It 
appeaʒs by the declaration, that Merridale was outlawed aftes 
judgment, that he was taken upon a capias utlagntimi, and that 
while he was in cuſtody upon this capias, the ſheriff let him 
eſcape. Now by the party's being outlawed, all his perſonal 
eſtate and the profits of his lands are forfeited to the King; 
and the writ of capias utlagatum is a writ at the King's (uit; 
upon which when the ſheriff has taken the party, he is the 
King's priſoner as well as the plaintiif's ; and when the ſheriff 
lets him eſcape, it is a contempt to the King, and a wrong to 
him as well as to the plaintiff ; therefore this action for the 
eſrape ought to be at the {uit of the King 25 w ell as the party, 
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which is agreeable to the reaſon of the law, and likewiſe to 
the precedents. 

If the priſoner taken in execution upon a capias vilagatime 
be the King's priſoner as well as the party's (as plainly he is) 
it ems ꝛcaſonable, that for the eſcape of ſuch priſoner, the 
ation thouid be brought as well on behalf of the King as of 
the plaintiff, 


, For that by this eſcape the King as well as the plaintiff 
loſcs his priſoner 3; and if the ſherin's permitting his prifoner 
taken upon this capias wlagatium to eſcape be a wrong to the 
King as well as to the plaintiff, then it is rcaſonable that the 
ation brought for this wrong ſhould be on behalf of the King 
25 well as the plaintiff, 


z, As the theriff's ſuſfering the priſoner to eſcape is a 
contempt to the King as well as a damage to the party, it is 
proper that the action be as well pre dine rege, quam pre ſeipſes 


34ly, As the writ of capias utlag tum is at the King's ſuit, 
ſo it is proper, for conformity's ſake, chat the action for the 
eſcape grounded upon it be on the King's behalf as well as on 
the party's. 


In former times it was ſo far from being doubted whether 
luch action for an eſcape of a priſoner taken on a copras la- 
g2tum thould not be brought as well on behalf of the King as 
of the party, that, on the contrary, it was a doubt whether the 
plaintiff in ſuch caſe could have any action at all in his own 
name. I ſay, it was formerly queſtioned, where a defendant 
was taken upon a capias utlagatum, and the ſheriff let the de- 
lendant eſcape before ſuch time as the plaintiff had entered any 
prayer, or elected that the defendant thould be in execution at 
lis ſuit, whether in ſuch caſe the plaintiff could bring an 
action for the eſcape of ſuch priſoner, in regard it was both the 
King's ſuit and the King's priſoner; and (I think) Garnon's 
cale, 5 V. 88. was the firſt wherein it was reſolved, that the 
plantiff might have ſuch action againſt the ſheriff upon the 
elcape of one taken on a capias utlagatum z; but ſtill it muſt be 
intended that the action be brought as well on behalf of the 
King as of the party, I muſt admit, that as this action upon 
which the outlawry is grounded, was at the ſuit of the party, 
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Tuxocxox- as it is carried on at the charge of the party, as the King re- 


Cuvacs, ceives advantage from it, being by that means intitled to the 
forfeitures accruing by outlawry: ſo the party is to receive 
ſome beneſit by the ſuit of the King, and therefore is to be fir} 
paid his debt out of the goods and chattels of the defendant 
who is outlawed. But even this has been held by very learned 
$9 we — II. men to be at firſt ex (a) gratid regit, and not de jure, vide Tv. 
faid by Lod 19. by Popham Chief Juſtice, Neither can it be objected, that 
— it is not neceſſary the action ſhould be brought on behalf of 

the King as well as the party, becauſe the latter is to recorer 


damages; for, 


; There are many caſes in the law, where the party 1s to re. 
| cover all the damages, and yet the action maſt be brought 
tum pro domino rege, quam pro ſeipſo. Thus in an action of 

(3) Rich. 2. (þ) ſcandalum magnatum for ſpeaking ſcandalous words of a 
. peer of the realm, or of any of the great officers of this king- 
22. dom, the action is to be brought tam pro domino rege, quam pro 
; feipſo, and yet the party in this caſe recovers all the damages, 
(c) 13 Ed. 1. So in an action againit the hundred upon the ſtatute of (c) 
: | #7 Elis. c. 13- hue and cry for a robbery, tho* the party plaintiff recovers all 
4 the damages, yet is the action to be brought as well on be. 
half of the King as of the party. In Cro, Fac. 134. Nute 

houſe v. Bade, it is laid down as a rule by rhe court, © that 

{ 69! ) „ where a ſtatute prohibits a thing and adds no penalty, an 
* action lies againſt the party for acting contrary to the pro- 

« hibition of the ſtatute, but that it ought to be um pro db. 

6c nino rige, quam pro feipſo, becauſe in ſuch caſe the King is to 

s have a fine.” And if it be a reaſon why the action ought 

to be tam pro domino rege, quam pro ſcipſo, in caſe where the 

King is intitled to a fine, then ſuch rule muſt hold in the pre- 

ent one; for here it is a contempt in the theriff, who has 

taken the defendant upon a capias wagatum, to permit him 

to efcape, he being the King's priſoner, and taken at the 

King's ſuit, for which contempt the ſheriff is liable to be 

lined, 


Thus according to the reaſon of the law, this action ought 
to be brought tam pro domino rige, quum pro ſcipſo; nay, the 
caſe ſeems to be within all thoſe reaſons which require ſuch an 


aCtion, 
* 
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And now as to precedents, I ſhall cite only two, but choſe Tu con- 


ſuch as did not paſs fub filentio, being adjudged on the very 
point, where upon a defendant's being taken on a capias wtla- 
gatum, and the ſheriff*s ſuffering him to eſcape, an action was 
brought againſt the ſheriff am pro domino rege, quam pro ſcipſo, 
for that eſcape : to which it was objected, that the action 
ought to be only in the name of the party: but the objection 
was over-ruled, and the action adjudged to be rightly brought, 
foraſmuch as the capias utlagatum was the King's writ, iſſued 
out at his ſuit, and the King to have the benefit thereof as well 
as the party. Cro. Fac. 533- Parkhurſt v. Pouel. The 
other authority where it was ſo adjudged upon the like debate, 
is in 1 Roll, Rep. 78. Barret v. Winſcomb, and Co. 
Car. 360. 

In the next place, your Lordſhips will give me leave to ob- 
ſerve, that the action is in its nature a pretty hard one, (viz.) 
to charge one man with the debt of another, to make the 
ſheriff reſponſible ior. the debt of his priſoner. Indeed there 
was a time when the law in this point was much more un- 
reaſonable than it now is, when it was held, (and for a long 
time it was ſo held) that where the ſheriſf had ſuffered one in 
execution to eſcape, the plaintiff, who by his having once 
taken the defendant in execution was at the end of his ſuit, 
could not + retake him, tho' ſpore by the ſheriff to eſcape : 
but ſince the law is now conitrued to be otherwiſe, and the 
plaintiff may again take the defendant in execution, unlets 
he himſelf conſented that his priſoner ſhould eſcape; it ſeems 


pretty hard that in all events, when the ſheriff ſuffers the pri- 


ſoner to eſcape, he ſhould be charged with the whole debt; 
and it is ſo much the harder in this caſe, where the priſoner 
had no eſtate either real or perſonal, was quite worn down with 
age, and almoſt ſtarved with poverty; beſides that he died 
within a few days after the pretended eſcape, and had he died 
in priſon, the plaintiff would not have had the leaſt advantage, 


The plaintiff below has been ſo much in haſte to carve out 
ſatisfaction for himſelf, that he would not vouchſafe to tay 
for the juſtice of this houſe, but proceeded againſt the bail 
below, and took his goods in execution, even pending the 


t Vide Hob, 202. Denied to be law, 1 Vent 4. 269. 
Yp4 
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THAOGMOR= 
TON wv, 
CHURCH, 


Caſe 199, 


At the Rolls. 

2 Eq. Ca. Ab. 
556. pl. 19. 
One having 
mortgiged nis 
fee ſimple eſtate, 
deviſcs his 


leaichold to A. 


De Term. S. Hill. 1720, 


writ of error in Parliament, which your Lordſhips, with great 
Juitice, reſolved to be a contempt and breach of privilege of 
this Houſe ; notwithſtanding which, the plaintiff has not 
thought fit to make the bail any ſatisfaction for the great coſts 
and damage which he put him to by this erroneous execution, 


Upon the whole, we humbly inſiſt, that this action for the 
eſcape of the priſoner taken upon a copias utlagatum ought to 
be tam pro domino rege, quam pro ſcipſo, I/, becauſe the priſoner 
that is ſuffered to eſcapæ is the King's priſoner ; 2d!y, becauſe 
by the ſheriff's permitting the priſoner tc eſcape, the King is 
damniſied as well as the party; 3d!y, as by reaſon of the ſheriff”; 
ſuffering this eſcape, there is a contempt to the King, as well as 
an injury to the party; 47-/y, for that by this eſcape the ſheriff 
is liable to anſwer, as well a fine to the King, as the debt to 
the party; i, this caſe is within all thoſe reaſons that re- 
quire an action to be brought tam pro doming rege, quam pro 


fcip/a;, and laftly, upon the ſtrength of the authorities which 


have been cited to your Lordſhips, we hope that this action for 
the eſcape, becauſe not brought as well on behalf of the King, 
as of the party, is erroneous, and that therefore the judgment 


ought to be reverſed. 


But on dcbate the judgment was affirmed, and chieſly on 
the authority of the caſe of More verſus Sir George Reynel);, 
C. Face 619, 620. where in an action for an eſcape of 
priſoner who had been taken on a capias uilagatum: aſter judg- 
ment, and the action being brought at the ſuit of the party 
only, it was objected that it ought to have been in the 721 
quan ; but in that caſe the prothonotaries certifying that the 
precedents had been both ways, the objeCtion was diſallowed, 


Oneal ver/us Mead. 


NE ſeiſed of a real eſtate in fee, which he had mort- 
O gaged for 500 J. and poſſeſſed of a leaſehold, deviſed the 


former to his eldeſt ſon in fee, and gave the latter to his wife, 
and died, leaving debts which would exhauſt all his perſonal 
citate, except the lcaſchold given to his wife. 


and his fee- : 
fimple to B. and dies, leaving no other perſonal eftz». The deviſee of the fee · ſimple muſt take 


it cum oncre, and mail net charge the leaſchuld estate ſpecifically deviſed with the mortgage- 


W 


t 


apy 
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The queſtion was, whether there being (as uſual) a cove- 
nant to pay the mortgage monies, the leaſchold premiſſes de- 
viſed to the wife ſhould be liable to diſcharge the mortgage? 


0%. The perſonal eſtate is the natural fund for debts, and 
according to the decree made by his Honor in Sir Peter Scame's 
caſe, where the father the mortgagor dying inteſtate, and 
leaving a mortgage upon his real eſtate made by himſclf, the 
perſonal eſtate was applied to pay off the mortgage, whereby 
the younger children were leſt deſtitute : ſo by the ſame rea- 
ſon, in this caſe, the leaſehold, though ſpecifically deviſed to 
the wife, yet being perſonal eſtate, mult be liable to pay the 
debt due by the mortgage ; eſpecially in favour of the heir, 
who otherwiſe would be very flenderly provided for, and in a 
worſe condition than his younger brothers. 


But the Mafter of the Rolli, after taking time to conſider of 
it, and being attended with precedents, decreed that as the teſ- 
tator had charged his real eſtate by this mortgage, and on the 
other hand ſpecifically bequeathed the leaſchold to his wife, 
the heir ſhould not diſappoint her legacy (1) by laying the 
mortgage debt upon it, as he might have done, had it not 
been ſpecifically deviſed ; and though the mortgaged premiſſes 
were alſo ſpecifically given to the heir, yet he to whom they 
were thus deviſed, muſt take them cm onere, as probably they 


were intended. That by ſuch conſtruction (a) each deviſe ( See the caſe 
of Long verſus 


would take effect, (vig.) the leaſchold eftate go to the de- Short, ante 403. 


riſee thereof, and the heir enjoy the freehold, though ſubject 
to the burden with which the teſtator in his liſe-time had 
charged it; and this refolution did not in the leaſt interfere 


with that of Clifton and Birt (5), becauſe in the latter there (6) Ante 678. 


was no mortgage. 
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(i) So, Tipping v. Tipping, poſt. 7 30. Rider v. Wager, poſt. 2 vol. 335. 
Davis v. Cardiner, poſt. 2 vol. 199. C#a/'n v. Chaplin, poſt. 3 vol. 307. 
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Caſe 200. 


Lord Chancellor 
Paixen, 


One of the late 
directors of the 


South- ſea com- 


pany owes mo- 
ney which is 
recovered againſt 
him at law; 
though all his 
eſtate is taken 
from him by 
the late act, and 
proviſion made 
for his creditors, 
yet the court 
denied an in- 
junction. 


(a, Geo. 1. 
6. 27. 
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Vide ex parte 
James, ante 
619, 


DE 


Term. Paſchæ, 1721. 


Holditch ver/us Miſt. 


H E plaintiff having been one of the late directors of the 

Scuthaſca company, was ſued at law for 8001, he having 
taken that ſum of the defendant for 400/. Sorth-/va ſtock, 
which he had (as he affirmed) put into the ſubſcription books 
in the name of one Mrs. Peck, whereas upon ſcarch in all the 
books it did not appear that there was any ſum whatſoever ſet 
down in the name of Peck; upon which the defendant M7 
brought an action againſt the plaintiff, as for ſo much money 
received for the defendant's uſe, and obtained a verdict. The 
defendant at law now brought his bill, and moved for an in- 
junction, urging that in regard the late (a) act had velted 
all his eſtate in the truſtees for the South-/ca company and 
made a proviſion for the payment of his debts (being late a 
director) out of his eſtate, the defendant Ai ought to repair 
to the truſtees; that it would be extremely hard to permit 
the plaintiff at law to take out execution againſt the body of 
his debtor, when the legiſlature had diſabled him from paying 
any of his debts, and provided another method for that pur- 
poſe; and that it was like the caſe of a bankrupt, where the 
court had not only granted an injunction, but alſo releaſed the 
bankrupt, who, after having given up all his eſtate, and ſub- 
mitted to be examined, had yet been arreſted by a pecviſſi 


creditor. 


But the Lord Chancellor refuſed to grant an injunction, ſay- 


ing, there was nothing of this act of parliament diſcloſed in 
the 


De Term. Paſchz, 1721. 


the pleadings z or if there was, yet that the act was not made 
in favour of the late directors. However afterwards by 
conſent, the preſent truſtees of the South-/ſea company paid 
the debt in queſtion, out of the allowance made by the act 


696 


Hot v1Tem 
v. Misr. 


— 
"or 


to the plaintiff Helditch. (1) 


— 


(1) Vide Hornby v. Houlditeh, cited 
in Ludfors v. Barber, 1 Term Rep. 
93. and Auricl v. Mills, 1 Term Rep. 
C. P. 433, and 4 Term Rep. 94. The 
caſe of Helaitch v. Mi, has aiſo been 
applied in argument to thoſe which 
have lately ariſen reſpecting American 


* 


Loyaliſts, ſued in this country by 
American creditors, Kempe v. Antill, 
2 Bro. Cha. Rep. 11. Wright v. Nutt, 
1 Term Rep. C.P. 136, and 3 Bro, 
Cha. Rep. 326. Folliet v. Ogden, 1 
"Term Rep. e. P, 1233 and 3 Term 
Rep. 726. 


- — 


Mr. Phipps (Son of Sir Conſtantine Phipps) 
verſus Earl of Angleſea. 


33 E plaintiff married the only daughter of the late 


Earl of Angleſca, to whom by the marriage ſettlement ! 


and the will of her father, 15,000 J. was ſecured, (viz.) 
12,000 J. by the ſettlement, and 3000 J. by the will, payable 
at her age of eighteen or marriage. The whole was charged 
on the late Earl's Iriſb eſtate; but the ſettlement and will 
being made in Eng/and, and all parties living here, the mo- 
ney was decreed to be paid into court with EN intereſt, 
(a) and without deducting the charge of the return from 
Ireland. (2). 


But the plaintiff having married the young lady, without 
the privity of the committee the Lady Elizabeth Gayer, to 
whom ſhe had been committed by order of court, the Lord 
Chancellor declared, that this did very ncarly touch the honour 
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Caſe 201. 


Lord Chancellor 
PARK EIER. 


220. pl. 1. 
754. pl 1. 
—— act of 
pardon, though 
with an excep- 
tion of con- 
tempts, extends 
to pardon con- 
tempts in mi- 
rying infant 
wards of a court 
of equity. 

(a) Vide vol, II 
88 Wallis 
BrightwelL 


(2) The decree directed the portions 
of 12,0004. and 3000 J. to be raiſcd 
on the rich eſtate, and in the mean 
time /y conſent the ſame was to carry 
intereſt at 5 per cent. and no allowance 
Was to be made for returning the mo- 
ney from Ire aud. Reg. Lib. B. 1720. 


fol. 71.—As to the intereſt, which le- 
gacies given by a will made in Ireland. 
the Weſt Indices, &c. ſhall carry, vide 
Saunders v. Drake, 2 Atk. 465. Pier- 
Jon v. Carnet, 2 Bro. Cha. Rep. 38. 
Malcom v. Martin, 3 Bro. Cha. Rep. 
50. 

and 
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Paryys v. 
Earl of 
ANL ESTA. 


[ 697 ] 


(4) 7 Geo. 1. 
Sap. 29. 8 23. 


De Term. Paſchæ, 1721. 


and juſtice of the court, and obſerved how very unequal the 
laws of the land were in making it felony to ſteal my horſe, 
and not felony to inveigle and gain my daughter without my 
eonſent z wherefore he ordered all parties to be examined upon 
interrogatories touching the manner of gaining the marriage, 
and notice of the order of commitment. 


« However the general (a) act of pardon coming afterwards, 
tho* with an exception © of all contempts and offences for 
ac which any proſecution was then depending, and which had 
been proſecuted at the charge of any private perſon or 
„ perſons :” 


Per Cur: This offence or contempt ending only in the pu- 
niſhment of the party offending, and not in relieving or re- 
dreiling the proſecutor, is pardoned, 


Memorandum, The Lord Chancellor made the like determina- 
tion in the cauſe of Kin verſus Kifin, where a young infant 
girl of great fortune was committed to the care of a tradeſ- 
man in London, a linnen-draper, after x hich a younger ſon of 
the committee married her, and a woman who had been one 
of the moſt active inſtruments in bringing about this marriage, 
being big with child, and near her time, the hearing of the 
complaint was put off until ſuch perſon was brought to bed, 
aud in the mean time came out an act of general pardon,which 
was held to extend to this offence. So in Dr.Yalder's caſe (who 
was ſuſpected to have encouraged the infant Duke of Beau» 
fort's going from his committees the Dukes of Cra and 
Portland, under whoſe care he had been placed by the Court of 
Chancery) this offence or contempt was likewiſe held to be 


pardoned by the fame act. 
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Doctor Davis's Caſe. 
A infant heireſs was committed to the cuſtody of Dr. 


Davis, who was a perſon of a very good eſtate, and the 
courſe of the Court being that ſuch committee ſhall enter into 
a (a) recognizance with two ſureties, conditioned that he 
Pruld net permit or ſuffer the infant to marry without the conſent 
of the Caurt; Dr. Davis had been already indulged ſo far, as 
that the Court ordered his own ſingle recognizance to be taken 
without ſureties; and now the Doctor petitioning that the re- 
cognizance might be made different from the common courſe, 
(v.) to be bound that the infant heireſs ſhould not with the 
conſent, privity, or connivance of the D:Aor, be married to any 
perſon without the conſent of the Court; it was urged to be 
unreaſonable that the recognizance ſhould be otherwiſe pen- 
ned, or that an honeſt committee ſhould be liable to che forfei- 
ture of his recognizance, or be undone, if a raſh infant would 
without the privity of his guardian ſteal a marriage; for at 
this rate a guardian, without any default in Jim, might for- 
ſcit his recognizance z and as the Court would not in ſuch cafe 
order the recognizance to be ſucd, fo to encourage an honeſt 
guardian te act, it would be but juſt to have this explained in 
manner as deſired; efpecially as the petitioner in the preſent 
caſe was a gentleman of a very good character and eſtate. 


Mr. Talbit contra: The courſe is to enter into a recogni- 
2ance net to ſuſſer the infant to marry without the conſent of 
the Court; and if the ward, without the privity or default of 
the guardian, ſteals a match, the committee is ſafe in the 
juſtice of the Court from having his recognizance put in ſuit ; 
{0 that the doctor is now miſtruſting the juſtice of the Court, 
whoſe ſettled forms are not to be altered to pleaſe the hu- 
mour of any perſon ; beſides if the forms are to be altered in 
favour of Doctor Davis, they muſt by the ſame reaſon be liable 
to be altered at the requeſt of any other committees, With 
reſpect to the doctor's character, ſurely every committee is 
taken by the Court to be a fair and honeſt man, otherwiſe it 
would hardly have intruſted him with the guardi2nitiip : but 
farther, as this is the conſtant form of recognizances in ſuch 
cates, ſo is it founded en good reaſon, ſince it might be very 

Q1NiCUL 
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Caſe 200. 


Lord Chancellor 
PAarKER, 
2 Eq. Ca. Ab. 
754- pl. 2. 
Commirtee of 
an infant heir- 
eis having given 
a recogntzance 
conditioned that 
he mould not 
ſufter the infant 
to marry with- 
out the conſent 
of the court ; 
the fo: m of this 
recognizance 
moderated, viz. 
4 That the in- 
ſant ſhall not 
morry with the 
commitiee's 
privi V without 
the content of 
the court.“ 
() Sec the cafe 
of ſudge Eyre 
vertus Lord 
Shatrthury, 
vol. II. 103. 
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Davis Caſe, difficult to prove that the committee was privy or conſenting 
to the marriage, though in fact he really were ſo. 


Forms of the Lerd Chancellor : 1 would be very tender of altering the ſet- 
—— tled forms of the Court to ſatisfy a capricious humour; but 
rify a capricious this caſe differing in its circumſtances from the common one, 
Tous and as I allowed the alteration of the form of the recognizance 
in favour of Mr. Lacy, to whom I lately committed an infant 

heireſs, ſo let this be altered in the ſame manner, (viz.) that 

the infant ſhall not be married without leave of the Court, by 


the conſent, privity or connivance of the committce. 


DE 
Term. S. Trinitatis, 1721. 


[ 700 J 


Bagwell verſus Dry. (1) 


S. inter a bequeathed the ſurplus of his perſonal eſtate 
J * unto four perſons equally to be divided between them 
ſhare and ſhare alike, and made 4. B. his executor in truſt, 
One of the four reſiduary legatees died in the life of the teſta- 
tor, aſter which the teftator died; and the queſtion being, 
to whom the fourth part deviſed to the reſiduary legatee (who 
died in the life of the teſtator) ſhould belong? 


Caſe 203, 


Lord Chancellor 
MaccLss- 
1111 0. 


2 Eq. Ca. Ab. 
344 pl. 3. 
440. pl. 38. 
One deviſes the 
ſurplus of his 
perſonal eſtate 
to four equally, 
and leaves J. S. 


executor in truſt, One of the four dies in the life of the teſtator ; his ſhare, as ſo much of the 
toſtator's eſtate undiſpoſed of by the will, ſhall go according to the itatute of diſtributiou. 


The Lord Chancellor, after time taken to conſider of it, did 
this day deliver his opinion, that the teſtator having deviſed 
his rg num in fourths, and one of the reſiduary legatces dying 
in his life-time, the deviſe of that fourth part became void, 
and was as ſo much of the teſtator's eſtate (a) undiſpoſed of by 
the will ; that it could not go to the ſurviving reſiduary lega- 
tees, becauſe cach of them had but a fourth deviſed to them in 
common, and the death of the fourth reſiduary legatee could 
not avail them, as it would have done, had they been all joint 
legatees, for then the ſhare of the legatee dying in the life of 
the teſtator, would have gone to the ſurvivors. (5) But here 
the refdunum being deviſed in common, it was the ſame as if a 
fourth part had been deviſed to each of the four, which could 
not be increaſed by the death of any of them. (2). 


— — 


(a) See the caſe: 
of Lord Bindon 
verſus Earl of 
Suffolk, ante 
96. 


[ 701 ] 


(3) Show, 91s 
Salk. 238. 


(1) Reg. Lib. A. 1720. fol. 365. 
(2) So, Page v. Page, poſt.' 2 vol. 


ſon, 1 Bro. Cha. Rep. 503. So, where 
the bequeſt is revoked as to one reſi- 


489. Man v. Man, 2 Stra. go5. Owen duary legatee, Cleha v. Creſwell, 


. Owen, 1 Ark. 494. Peat v. Chap- 6 Bro. P. C. 1. 
man, | Vez. 542. Alereyd v. Smith- 
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Ba — His Lordſhip farther declared, that this ſhare could not go to 
the executor, he being but a bare executor in truſt, and con- 
ſequently, that it mult belong to the teſtator's next of kin, ac- 
cording to the ſtatute of diſtribution, as ſo much of the perſo- 
nal ęſtate remaining undiſpoſed of by the will, and that as to 
this the executor was a truſtce for fuch next of kin + 


* 
— — 


+ See this caſe cited in Farrington and Knightly, Precedents in Chancery, 567, 
But the report there is not warranted by the regiſter's book. 


Caſe 204. Lord Wenman's Cafe, 


Lord Chancallor \ Commiſſion was granted to enquire of the ideocy or lu- 
ARKER, 
Where the hu. nacy of the Lord Wenman, and upon the meeting of 


ag ite, the commiſſioners, they who had him in their cuſtody were 
the' an — : deſired to produce him, but being refuſed, the Lord Chanceller 
mitted for not made an order for the producing of Lord Wenman, Where- 
producing hin. upon after great delays, and after the Lady Menman his wife 
had been ordered to attend, and it alſo appearing by aflidavits, 
that ſhe had been with her huſband, and been inſtrumental in 


removing him from place to place, in order to evade his being 
produced: 


The Lord Chancellor ordered the Lady Wenman to be com- 
mitted to the Fleet ; ſaying it was great imprudence, as well 
[ 702 ] as obſtinacy in her, not to do what the could for the producing 
her huſband, who upon the affidavits that had been made, 
could not but be thought a lunatick ; for if he were found fo, 
his wife muſt have the commitment of his perſon, and alſo an 
allowance made her ſuitable to the eſtate and greatneſs of his 
quality; and it not being pretended that the Lord Jerman 
was an ideot a nativitate, his eſtate mult be all accounted for 
and the perſonal eſtate would upon his death without children, 
go one moiety thereof to her. That the taking of this account 
would fave the eſtate from embezilment, to the benefit of his 
family, and where there was ſuch a preſumption of lunacy, 
the wife, though otherwiſe under the power of the huſband, 
might well be ſuppoſed to have him under her power. 


2d 2 
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2dly, His Lordſhip obſerved, that it would be a ſcandal to the 
Court if this matter, (viz.) the contempt of not producing the 
Lord Wenman, were not puniſhed after ſo long time given for 
that purpoſe 3 alſo an intolerable hardſhip, if the proſecutor 
of this commiſſion, after ſo many delays and ſo long an expec- 
tation, ſhould be without remedy ; not to mention the reflec 
tion it would bring on the juſtice of the Court, which his 
Lordſhip ſaid ſhould not die in his hands; and though he did 
this with great reluctance, in reſpect of the quality of the per- 
ſon whom he committed, yet ſince the juſtice and honour of 
the Court were ſo immediately concerned in this matter, it was 
of abſolute neceſſity, | 


Nee; Afterwards a jury, by inquiſition found the Lord 
Wenman a lunatick, and the cuſtody of his perſon was granted 
to his wife, ſhe being diſcharged from her commitment. 


The Duke of Beaufort vers Perty. 


T HE late Duke of Beaufort by his will appointed James 
Berty and Daddingten Grevill eſquires, guardians of his 
two ſons, the preſent Duke and his younger ſon the Lord Noel 
Somerſet 3 and upon a petition by the Duke and Dutcheſs of 
Grafton, and the Duke and Dutcheſs of Portland, (being near 
relations of the preſent Duke of Beaufort and his brother the 
Lord Nec, both infants) praying that the Lord Neel, who at 
this time went to Weftminfler ſchool, might be rembved tb 
Eaton, I objected, that the two guardians being appointed ſo by 
the will of the late Duke, until theſe noble infants ſhould come 
to the age of 21, were in loco parentis, and had the parental 
authority delegated over to them by the father's will, who, by 
the ſtatute of 12 Car. 2. cap. 24. had as much power to diſ- 
pole of the guardianſhip of his children, as by the ſtatute of 
% H. B. a man hath to diſpoſe of his lands; that the two 
guardians defiring that the Lord Noe! ſhould continue at - 
minfler ſchool, until he he was fit to go from thence to the uni- 
verſity ; and this being alſo the deſire of his father the late 
Duke, it was ſubmitted, whether the Court would interpoſe in 


| IT 


Caſe 205. 


Lord Chancellor 


MacrieEs- 
FIELD. 

Guardians ap» 
pointed by will 
according to the 
ftatute of 12 
Car. 2. Cap. 24. 
have no more 
power than 
guardians in 
ſocage, and are 
but truſtees, on 
whoſe miſbeha- 
viour, or givin 
oec aſion of ſul- 
picion, the 
Court of Chan- 
cery will inter- 
poſe (1). 

( *703 ] 


(1) Vide Harg. Co. Litt. 88. b: notes, 12, 13, 14, 18, 16. 
Q q 
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this caſe. That indeed, formerly, when, Mr. Grevill one of 
the guardians certified that he thought it proper, upon Lord 
Net's firſt coming to W:/tminfler ſchool, and being much in- 
diſpoſed in his health; to remove him from thence, and while 
the two guardians differq (the other guardian Mr. Beyty be- 
ing againſt his removal, )'it was reaſonable that the great + ſeal, 
which has a ſuperintendency over all infants, ſhould interpoſe; 
elſe there would be a failure in the due education of the in- 
fant; but when both the guardians had agreed that JP. 
minſier ſchool was the propereſt ſchool for Lord Nel, it was 
hoped the Court would not ſend him to Eaton. 


It was admitted, that in caſe the guardians ſhould miſbe- 
have, the Court might interpoſe, upon a preſumption, that the 
teſtator himſelf would not have intruſted the guardians with 


this power, had he foreſeen they would have abuſed it. 


Upon which Lord Macclesfield, with ſome warmth ſaid, that 
the guardians were (a) but truſtees, and that the ſtatute, by 
enabling the father to deviſe tae guardianſhip of his children, 
did no more than impower the father by will to chuſe a diffe- 
rent perſon from him or her that would have been guardian 
in ſocage ; a different perſon than what the law would have 
appointed, and to continue that guardianſhip to a different 
time than the guardianthip in ſocage would have continued, 
(viz.) until twenty-one inſtead of fourteen, But that ſtill a 
guardian appointed according to the ſtatute, had no more 
power than a guardian in ſocage; and as the court could inter- 
poſe where there was a guardianſhip in ſocage ſo might it alſo 
do in a caſe of a guardian bythe ſtatute, both being equally truſ- 
tees; that ſuppoſe one ſhould deviſe lands to truſtees to ſell for 
ſuch a price as they ſhould think fit, for payment of debts, there 
could be no doubt but that this court, at the deſire of 
any ſingle creditor might and would interpoſe, and order 
the eſtate not to be ſold as the truſtees ſhould think fit, but for 


the belt price before the maiter; and as the Court would in- 


— — — wo — — Lx ²˙ — — 


+ One deviſed the guardianſhip of his child to his wife and 4. but if his wife 
ſhout marry again, theu the wife and A. to 1x apon another guardian : the wife 
did marry again, but would not agree with A. to chooſe another guardian, 
PR efolved, that it devolved upon the Court of Chancery to appoint a guardian, 


Darcy verſus Lord Flolierne/i, Trin. 1725, by Lord King. 


* 
terpote, 
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* 


terpoſe, where the eſtate of a man was deviſed in truſt, ſo would 


it d fortiori concern itſelf, on the ® cuſtody of a child's ». Baery. 
being deviſed to a guardian, who was but a perſon intrufed { *705 J 
in that caſe, ſince nothing could be of greater concern than 

the education of infants, and more eſpecially of this noble 

lord, in whom the publick was intereſted, and from whom 

his prince and country might juſtly have expectations. As 

to what was ſaid of a guardian's being in loc parentis, the ſo- 

licitor general replied, that there was a diverſity betwixt a 

natural parent and guardian, for that if the latter was for 

marrying a ward under his quality, it was moſt uſual for this 

court to interpoſe ; but not ſo in caſe of a father's endeavour- 


ing to marry his infant child to one beneath him, 


But Lord Chancellor ſaid, this court would and had inter- 
poſed, even in the caſe (1) of a father, as where the child had 
an eſtate, and the father, who was inſolvent and of an ill 
character, would take the profits, there the court has ap- 
pointed a receiver, as was done in the caſe of Kin verſus 
Lin. Likewiſe in anſwer to the objection that the court 
ſhould not interpoſe until the guardians have miſbehaved; his 
Lirdſhip obſerved, that preventing juflice was to be preferred 
to puniſhing juſtice z; and that he ought rather to prevent the 
miſchief and miſbehaviour of guardians, than to puniſh it 
when done. That if any wrong ſteps had been taken which Ts Court wit 
might not deſerve puniſhment, yet if they were ſuch as induced interpoſe, if 
the leaſt ſuſpicion of the infant's being like to ſuffer by the — "babe 
conduct of the guardians, (as there were in this caſe) or if Sg be- 
the guardians choſe to make uſe of methods that might turn to 
the prejudice of the infant, the court would interpoſe, and 
order the contrary ; and that this was grounded upon the 
general power and juriſdiction which it had over all truſts, 
nd a guardianſhip was molt plainly a truſt, 
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(1) So Butler v. Freeman, Amb. cumſtances and conduct of Mr. Hun- 
102. and Lord Thurlow expreſſed ter, the Court ordered that the ſon 
himſelf to be very clearly of this opi- ſhould be placed under the care of 
don in Cruiſe v. Hunter, in Line. Im Lord Hawke and Mr. Adams, (who 
Hall. Trin. Vac. 1790, where, on a undertook the care of his perſon and 
petition to reſtrain Mr. John Hunter education) and thet the father ſhould 
'rom taking his ſon abroad, or inter- de reſtrained from removing the ſon, 
ering with his education, upon ſome or employing any means for that pur- 
ng atidavits reſpecting the cir- poſe. Reg. Lib. A. 1789. fol. 457. 
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—_ - 4 But it appearing that Lord Neel was recovered in his heal, 
v.Bzarr, and had made a conſiderable progreſs in the ſchool, and that 
| a new method of inſtructing him might retard his learning : 
the Court ſuſpended that part of the order which had becn 
before made for removing bim from We/tminfler to Eaten, the 
Lord Chancellor acquainting his Lordſhip, that while he be- 
haved himſelf well and regularly at Weſtminſter (which it 
was not doubted but he would do) he ſhould ſtay there; but 
if otherwiſe, the Court would remove him to Eaten. 


Alſo the guardianſhip of the infant Duke being deviſed to 
Mr. Berty and Mr. Grevill, until his Grace ſhould come to 
age, and it being recommended to the guardians to take the 
advice of the late Duke of Ormond in the education of the in- 
fant ; I objected, that if the Duke of Ormond had been na- 
turally dead, this reſtraint had been at an end; and it ſeemed 
to be the ſame, the Duke of Ormond being attainted, which 


was a civil death. 


Cuurdians are But the Court ſaid, this ſhewed that the education of the 
recommended - , . 
by vill to act infant Duke was not to be merely at the diſcretion of the guar- 


1 dians; and there being a diſability in the Duke of Ormend, it 
is attainted, this devolved on the great ſeal as the general guardian of all in- 


— fants; wherefore it was directed that in all cafes touching the 
the great ſeal. education of the infant Duke, the guardians ſhould apply to, 
and adviſe with, the Duke and Ducheſs of Grafton, the Du- 
ches being the aunt of the infant duke, and likewiſe with the 
Duke and Ducheſs of Portland, who were his near relations, 
And Mr, Berty the guardian deſiring the Duke might return 
to Oxford where he had been for ſome time, the court referred 
him to the two noble Dukes abovementioned, for their 


thoughts upon the matter. 


ET Sandys verſus Sandys. 


Caſe 200. 
1 I R Richard Sandy on his marriage with Mary the daugh- 
Macctes- ter of the lady Rolle, in conſideration of the marriage, ati 


2 Eq. Ca. Ab, of 5000 J. portion, by indentures of leaſe and releaſe, datcd 


6 . . . . 6 : 1 
yd na the 11th and 12th of April 1698, ſettled lands of the \ luc 
term ſold for the of 587 J. per annum in the county of Kent, to the ute of him- 


railing a daugh- « h 2 N : 
— — many ſelf for life, remainder, as to part of the premiſſcs ce 
ing 


+ © rng „ 
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ing to 500 J. per annum, ) to his intended wife for her life as a Sani v, 


jointure, remainder to the firſt, Sc. ſon of the marriage, in tail = 
male, remainder to truſtees for 500 years, ſans waſle, in truſt 
to raiſe portions far daughters, the ſame to be raiſed by ſale 
or mortgage, or by rents, iſſues and profits, (viz.) 5000 J. if 
hut one daughter, 6000 J. if more than one, and to be paid 
at the daughters' age or ages of twenty-one, or marriage, if 
after fourteen, or under, if with the conſent of the mother 
and two other perſons if then living ; with power for Sir 
Richard Sandys to make a jointure of 150/. per annum on a 
ſecond wife, and in the deed there were lands of 187 J. per 
annum in Yorkſhire, ſettled on Sir Richard and his heirs, Sir 
Ri-hard had iflue four daughters and no fon by his firſt wife, 
and on her death married again. 


The eldeſt daughter aſter her age of fourtecn married the 
plaintiff, who brought this bill for the railing of his wite's 
oo l. (being a fourth part of the 6000 /.) in the life-time of 
her father. On hearing of the cauſe, the ſcantineſs of the 
eſtate being inſiſted upon, and that it would be greatly detri- 
mental to ſell or mortgage the reverſion in the life of the 
father, eſpecially as the daughters had other proviſions left 
them by their grandmother ; and that this matter of truſt was 
entirely in the diſcretion of the court: it was referred to a 
maſter, to ſtate the value of the eſtates compriſed in the ſet- 
tlement, 


And the caſe coming on afterwards (a) before the Lord 
Chancellor, it was urged on behalf of the plaintiff, that the 
truſt being to raiſe portions by mortgage or ſale, payable at 
marriage, if after the age of fourteen ; and the daughter hav- 
ing before her marriage attained that age, her portion ought, 
by the expreſt words of the deed, now to be raiſed by ſale oz 
mortgage of the term ; that the intention of the truſt was to 
have the portions raiſed ſo, as that the daughters might be pre- 
ferred in marriage at ſeaſonable times, and not wait until the 
father's death, when they might be upwards of forty or fifty, 
and paſt the proper age for marriage; that this appeared the 
more reaſonable in the preſent caſe, foraſmuch as the father 
had received 5000 J. portion with the mother, and was but to 
add 1000 J. to it, which the intereſt of 5000 J. would in a 
attle time produce, and ſeveral precedents in, point were cited, 
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(viz.) Greaves and Madiſon, T. Jones 201. Corbet and Maid. 
evell, Salk. 159. Gerrard (a) and Gerrard, Stanyforth (b) and 
Stanyforth, and particularly lord Allington's caſe, where a re- 
verſion was fold for payment of daughters portions, which fell 
into poſſeſſion within a ſhort time after the ſale. That the 
mortgaging the reverſion could be no prejudice to the father 
for whether there was a mortgage or not, ſtill the portion 
mult carry intereſt, and the eſtate be charged therewith from 
the time of its becoming due. 


Alſo there being a proviſo in the deed, that the portions or 
any part thereof ſhould not be raiſed until they became due, 
this was ſaid to be an argument of the intention of the parties, 
that when they became due they ſhould be raiſed, 


Lord Chancellor: The ſelling or morcgaging reverſiong 
ſeems a great hardſhip, being in eſfect to ruin a family for the 
raiſing of daughters portions ; and therefore I will not go one 
ſtep farther, than precedents ſhall force me. "This method 
cannot fail of tempting daughters to diſobedience towards 
their fathers, and encouraging improvident marriages. Had 
the portion been intended to be raiſed by ſale of the reverſion. 
ary term in the father's life-time, it ſhould (and in my opinion 
would) have been ſo expreſſed, By the ſame reaſon that a 
reverſionary term may be ſold for the raiſing daughters por- 
tions, ſo may it be for the raiſing portions for younger chil- 
dren by virtue of the common clauſe in marriage ſettlements 
to that purpoſe z which would be ruining an heir at law for 
the ſake of younger children. The intention ſeems to have 
been againſt any. ſale or mortgage, until ſuch time as the 
truſtees could take the profits; the word [profits] ſtanding 
in oppoſition to the words ¶ ſale or mortgage ;] and the caſe 
of the mother's leaving daughters, which ſhould claim their 
portions againſt their father, does not appear to have been 
within the view of thoſe who made the ſettlement, 


But at length (ai relufante) his Lerdſhip decreed that the 
truſtees ſhould ſell or mortgage a fourth part of this term of 
five hundred years (ſubject to the father's power of making a 
jointure upon his ſecond wife) for the raiſing a portion of 
150cl. and intereſt from the marriage; ſaying that though 
this was a matter of truſt, yet ſince all the contingencies had 


happened, and nothing remained to ſuſpend the execution of 
| iuch 
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ſuck truſt of the term, and it did not evidently appear but that 
the parties intended the portions ſhould be raiſed out of the 
reverfionary term; therefore he did not look upon it to be 


within the difcretion of the court, any more than in the option 
of the truſtees, whether they would or would not raiſe the 
money; but ſaid it was a thing not to be encouraged. That 
as to what had been objected of the daughters having other 
proviſions left them by their grandmother, he did not think 
that material; for if they had a right to their portions by the 
ſettlement, they ought not to loſe that right by another rela- 
tion's kindneſs in leaving them a farther proviſion (1). 
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(1) Vide Butler v. Duncembe, ante 448. 


Frederick verſus Frederick. 


HIS bill was brought by Leonora Frederick widow for WP Waker 


the performance of her marriage agreement. 


1 Stra. 455+ One for a valuable confideration contracts to be a freeman of Lond n, but cies be- 
fore he has taken up his freedom, his pertonal eſtate ſhall be diveded as if he had been a freeman, 


but his children not to be city orphans. 


Thomas Frederick eſq. ſon of Sir John Frederick knt. late 
Lord Mayor of Landen, in January 1674, applied to marry the 
plaintiff Leonora, one of the daughters of Charles Mareſco, who 
was an orphan of the city of Londen, (being daughter of a free- 
man z) and the marriage being agreed upon between the rela- 
tions on both ſides, Sir Jh Frederich, by indentures of leaſe 
and releaſe, ſettled divers houſes of 330 J. per annum to the 
uſe of Thomas Frederick (his ſon) for life, remainder to the 
plaintiff Leanora his intended wife for life for her proviſion, 
remainder to the firſt, c. ſon of the marriage in tail male, 
remainder to truſtees for 1000 years for daughters portions if 
no iſſue male. 


And by another deed of the ſame date, the ſum of 6500 /. 
which was Sir John Frederict's money, and alſo 600 J. com- 
puted to be the reſidue of the plaintiff Leonora's portion (be- 
yond 5000 J. which Mr. Frederick the huſband was to receive} 
was aſſigned over in truſt to be laid out in a purchaſe, and to 
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Pexbgriex v. be ſetiled on Mr, Frederick the then intended huſband for his 


life, remainder to the plaintiff Cennora the intended wife for her 
life, with remainder to the firſt, Nc. ſon of the marriage. 


Afterwards and before the marriage, the plaintiff Leora 
being an orphan, and conſequently the licence of the Court of 
Aldermen {who are guardians of the city orphans) being ne- 
ceſſary to the marriage to avoid being liable to commitment, 
application was made to the Court of Aldermen for tixir con- 
ſent ; whereupon an entry was made at a ſpecial court held 
the 15th of February 1674. No. 22.“ That at this court li- 
* cence is granted to Leonora Mareſco, one of the daughters 
« and orphans of Charles Mareſco late citizen and of 


„J. ondon deceaſed, to marry Themas Frederick, eſq. ſon and 


« heir apparent of Sir John Frederick, knt. and alderman, pro- 
« vided that Mr. Common Serjeant do approve of the ſettle- 
ment made upon the ſaid orphan, and ſignify the ſame to 
ce this Court,” And the ſaid Sir John Frederick, did there 
promiſe and engage, that if the ſettlement ſhould not prove 
ſatis factory to the common ſerjeant, and to the court, that he 
would make up and enlarge the ſame to the ſatisfaction of the 
court; and the ſaid Mr, Frederick being thereunto required, 
did promiſe and engage, and the ſaid Sir 7% did alſo under- 
take on his behalf, to take up his freedom of the city within 
one year next enſuing. - 


No. az. At the ſame Court it was agreed, “ that when any 
6 perſon not free of the city ſhould addreſs themſelves to the 
„ court for a licence to marry any orphan of the city, that 
& they ſhould be firſt required and urged by the Court to take 
« up their aden, before the court would give conſent to 
* {uch marriage.” 


No. 23. At tl ſame Court upon the humble deſire of Mr. 
Thomas Frederick, ſon of Sir John Frederick knight and alder- 
man of Londen, and grecer, being capable of freedom by pa- 
trimony, but deſiring to be admitted by redemption into the 
company of it is ordered by this Court © that he 
5 ſhall be admitted to the freedom of this city by redemption 
“jn the ſaid company of he paying to Mr, 
© Chamberlain for the city's uſe 3 5. 4 d.“ 


Mr. 


a K — A wwe 
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Mr. Frederick performed no part of the agreement, either in 
taking up his freedom, or in laying out the truſt money in a 
purchaſe. 

March 15, 1680, at the court of aldermen (No. 24) upon 
ſome debate had touching Mr. Frederick, who had married one 
of the daughters of Charles Mareſco deceaſed, and had not 
taken up his freedom of the city according to his promiſe made 
to the ſaid court, at the time when he had licence to marry, 
whereby ſhe, in caſe ſhe ſurvived him, would not be entitled to 
the thirds of his perſonal eſtate, in like manner as the widows 
of freeme n re; it was by the ſaid court referred to Mr. 
Recorder and Mr. Gammon Serjeant, to peruſe and conſider of 
the ſettlement made upon the ſaid orphan ; as alſo the mar- 
nage agreement, and to ſee if the ſame were made according 
to the direction and intention of the Court, and Mr. Frederict's 
promiſe, and to certify to the Court how they found the ſame, 
with their opinions therein. At which laſt court Sir John 
Frederick ſat as locum tenens for Sir Patience IWard the lord 


mayor. 


Mr. Frederick had two ſons and three daughters, and by 
his will dated the 2oth of Muy 1718, gave to his eldeſt fon 
John 1000 J. to his ſecond ſon Thomas 1c00/, to his three 
daughters 1000 4, each. and 10 J. to his wife; and deviſed ſuch 
part of his real eſtate as was unſettled to his ſecond ſon The- 
mas in tail, but gave the bulk of his eſtate to his three grand- 
ſons, being the children of his ſecond fon Thomas Frederick ; 
after which the teſtator died. F 


His widow now brought her bill, inſiſting that her huſband 
having made the agreement f ſupra, for a valuable conſideta- 
tion, (viz.) that of marriage, and to induce the court of alder- 
wen to conſent to his marrying their orphan, he ought to be 
taken as a freeman, and in conſequence thereof, his perſonal 
eſtate to be diftributed as ſuch, (viz.) the widow to have one 
third, his children another third, and only the remaining third 
to paſs by the will, 


The Lord Chancellor, after debate of this caſe at the bar, took 
time to conſider of it; and this day (being the 25th of Augyf 
172 decreed the perſonal eſtate of Mr. Frederick to be li- 
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able to the cuſtom of London, and that he ſhould be taken 33 
a freeman of London, he having for a valuable conſideration 
agreed to become ſuch, 


The demand is grounded npon this rule, that where one for 
2 valuable conſideration agrees to do a thing, ſuch executory 
contract is to be taken as done; and that the man who made 
the agreement ſhall not be in a better cafe, than if he had fairly 
aud honeſtly performed what he agreed to. This is to be ta- 
ken as a contract made by the Court of Aldermen with Mr. 
Frederick himſelf ; and now the queſtion is whether he ſhall 
by will give away his perſonal eſtate, contrary to his own 
agreement? When Mr. Frederick engaged to take upon him- 
ſelf the freedom of the city, it was the fame as if he had agreed 
that the perſonal eſtate which he might die poſſeſſed of, ſhould 
go according to the cuſtom of the city of London, one third to 
his widow, and another third to his children. 


Object. This is no part of the marriage agreement, there be- 
ing on that occaſion ſolemn deeds, one, a ſettlement of lands, 
and another of money to be laid out in lands, faid 4% be a fre- 
viſion for the wife, in which no mention is made that the widow 
or children ſhould have the benefit of the cuſtom of London, 


Reſp. It may be admitted that this was the agreement, and 
all the agreement that was made between the parties, (uz. 
the relations on the man's and on the woman's fide. But (till 
there were gther partics to be conſulted, who were guardians 
of the infant, as being a city orphan ; and the agreement be- 
tween the relations could no ways bind the court of aldermen, 
being no more than a bare prope/al as to them. If the court of 
aldermen had been patties to the agreement, it had been ſome- 
thing, but they were not, it was res inter alias acta, and how- 
erer it might conclude the relations, cannot conclude the court 
of aldermen who were guardians of city orphans, and with- 
out whoſe leave no man can marry ſuch orphan, under pain 
of impriſonment : when the agreement betwixt the relations 
was brought to the court of aldermen, and laid before them 
as a propoſal, (for it could be no more) that court might have 
rejected the whole, altered any part, or have required an addition 
t2 it; and this matter being before the ſtatute of frauds and 


perjurics, 


es. PHE. , i, 1s. 
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perjuries, had the agreement been by parol only and without 
any writing, it had notwithſtanding been good. 


But did the court of aldermen agree to this propoſal of the 
relations made with regard to the ſettlement on this marriage? 


No, they did not; they inſiſted upon ſomething farther ; ſo 
that theſe ſettlements were an agreement by thoſe who had no 
authority : whereas they, who had the authority and were 
guardians of the orphan, did not agree, but made other addi- 
tional terms, that Mr. Frederick ſhould take upon him the 
freedom of London, in order to entitle his wife and children 
to the benefit of the cuſtom ; and theſe additional terms are 
complied with by Mr. Frederick and his father Sir John, i. e. 
Mr. Frederick the ſon and Sir John the father an behalf of the 
ſon, do agree that he ſhall become a freeman of Londen within 
a year then next enſuing: which agreement being entered 
among other the proceedings and orders of the court of alder- 
men, and that court being a court of record, is become matter 
of record; it is as much ſo as a fine would be if levied there; 
for it is the concord between the parties; and to prevent every 
thing which might look like taking advantage of Mr, Frederick 
in gaining this agreement from him after his affections were 
ſettled upon the young lady, therefore Sir 7:hn Frederick the 
father is made party thereto, and undertakes the performance 
on behalf of his ſon. So that there can be no doubt of the 
agreement's being made by Mr. frederick and his father, that 
it was part of the marriage agreement, made in conſideration 
of the marriage, and of the court of aldermen's giving their 
conſent to Mr. Frederict's marrying their orphan, to whom 
they were a political guardian; it appears to have been made 
upon a full and valuable conſideration, and conſequently ouglit 


as near as may be to be performed. 


But it is objected on the other ſide, 1%, That this agree- 
ment is not made for the benefit of che wife and children, but 
of the city, that Mr. Frederick who was rich by marrying a city 
orphan entitled to a conſiderable fortune, and was the fon and 
heir apparent of a very wealthy citizen who had been lord 
Mayor, ſhould bear the burthen of the city offices ; which 
iglit be for the honour and eaſe of the city. 
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Reſp. This is a ſtrange and monſtrous conſtruction, that 
while the court of aldermen are doing not only an honeſt act, 
but an act of juſtice in making terms for the benefit of the 
orphan, this thould be interpreted as ſelf-intereſt and knavery, 
in taking care to help themſelves to proper perſons for ſup. 
plying their burdenſome offices. If ſuch ſelſ- intereſted and 
diſhoneſt view had been entertained by ſome of them, till the 
reſt could not have been preſumed to come into it; but ſup- 
poſing it to have been the intent of ſome of them, it was pre- 
ſently afterwards forgot, or rather appears never to have been 
their intent; for by a ſubſequent order of a court of alder- 
men, where Sir John Frederick the father was /ceum tenens of 
the then lord mayor, it was taken notice of, that Mr. Frede- 
rick was not become a freeman, whereby the orphan Leomra 


Frederick would loſe her thirds (which ſhews that the intent of 
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putting Mr. Frederick to accept of his freedom, was that his 
wife might have her thirds,) and it was therefore referred to 
the recorder and common ſerjeant of the city, to ſee what 
proviſion had been made for Mrs. Fregerick the orphan. 


Ohect. The court of aldermen referred it to the common, 
ſerjeant to approve of the deeds of ſettlement made by Sir Jah 
Frederick upon his ſon's marriage, and it is to be preſumed, 
that the common ſexjeant did approve of them, which deeds 
are ſaid to be a proviſion for the wife, but mention nothing of 
Mr. Frederict's agreement to take up his freedom of the city. 


Reſp, It ſhould ſeem as if only the validity of the deeds of ſitn 
tlement, and not the value of the glate ſettled, were referred to 
the common ſerjeant; for as to the value, the court of alder. 
men could as well judge of that as the common ſerjeant ; nc 
ther is it proper or uſual for counſel to give their opinion upon 
the value of eſtates, which is no matter of law. But admitting 
that both the validity and the value of what was ſettled were 
intended to be referred to the common ſerjeant, yet the agree- 
ment of Mr, Frederick to take up his freedom, was an additio- 
nal part of the proviſion inſiſted upon by the court of alder- 
men and ſubmitted to by Mr. Fredericb. 


Object. If the benefit accruing to the wife and children by 


the freedom of the city was part of the agreement and the in- 
3 tent 


* 
{ 
e 


De Term. 8. Trin. 1721. 


tent thereof, why was there a year's time given to Mr. Frede- 
rick to take up his freedom, which might have been done in a 
day? And there being the delay of a year, Mr. Frederick might 
have died within that year, by which means the advantage in- 
tended to accrue to the wife or iſſue by ſuch freedom, would 


have been loſt. 


Reſp. It might be reaſonable to allow Mr. Frederick ſome 
time to take up his freedom, but it looks as if he was not de- 
termined of what company he would be free: and as the eldeſt 
«on (or daughter, if no ſon) was provided for by the marriage 
deeds, ſo it was not likely that within the firſt year there 
would be any younger ſons ; leſs likely was it that within fo 
ſhort a time as the firſt year, Mr. Frederick would have differ- 
ed with his wiſe, or have been prejudiced againſt any infant 
child. So that if Mr. Frederick had died within the year, leav- 
ing a will, it had probably been in favour of his wife and child; 
or if he had died inteſtate, his perſonal eſtate would have 
fallen to his wife and children by the ſtatute of diſtribution, 


Ohject. So great a length of time having intervened fince 
the marriage, {between forty and fifty years) and it appearing 
that the court of aldermen did afterwards pay the reſidue of 
Mrs. Frederict's portion to Mr. Frederick, it may therefore be 
preſumed, that this agreement for Mr. Fregerict's taking up 
his freedom was waived, | 


Reſp. Who could waive it? The wife who was a feme co- 
vert all the while could not, and it cannot be ſuppoſed that 
the children without the wife who were under the command 
of their father, and with whom the agreement was not made, 
could waive it, nor is it pretended that they have done ſo ; 
and as to the mayor and aldermen, they themſelves neither 
have nor could waive it, becauſe from the time of making this 
agreement they were but truſtees, and their releaſe would 
have been a plain breach of truſt, which would not have 
barred the Te/uy que truſt, nor could it have been available to 
thoſe who were parties to ſuch breach of truſt. And as 
there could be no waiver, ſo could there be no lackes in the 
parties now claiming the benefit of this agreement ; for as to 
Mrs, Frederick the wife, who was to have her thirds by the 
cuitom 
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cuſtom in caſe of Mr. Frederict's becoming a freeman, ſhe was 
all the while under coverture, and the children the greateſt 
part of the time infants. 


Object. But Mr. Frederict's not being called upon all this 
time to take up his freedom, has occaſioned his dying poſſeſſed 
of a greater perſonal eſtate than otherwiſe he would have done, 
For if he had been called upon to do it, he would probably 
have laid out the greateſt part of his eſtate in land, and ſo 
have diſappointed the cuſtom. 


. Reſp. The effect of this argument is, that if Mr. Frederick 
had had notice or had thought of this, he would have cheated 
his wife and children : but not having had notice, nor thinking 
of it, he has not cheated them, As matters haye been managed, 
a fair experiment has been made, what perſonal eſtate, and to 
what value, Mr. Frederick would think fit to die poſſeſſed of; 
what perſonal eſtate to inveſt in land, and likewiſe what to 
keep ſubſiſting at his death. It had been a harſh thing (tho 
perhaps (a) lawful) for Mr, Frederick to have inveſted his per- 
ſonal eſtate in land, on purpoſe to avoid his own agreement, 
and diſappoint the cuſtom. All that can be ſaid on this head, 
is that a man who, as the other ſide ſuppoſes, would not, if he 
had thought of it, have kept his agreement, has not thought 
fit to avoid it, 


If a man covenants, on good conſideration, to lay out a ſum 
of money in a purchaſe of land, to be ſettled on himſelf and 
the heirs of his body by his wife, and he afterwards differs, 
and falls out with his children, and declares that they ſhall 
have no benefit of this covenant, and dies before he has laid 
out the money, yet a court of equity will out of his aſſets de- 
cree this money to be laid out in land, and ſettled accordingly; 
nor would it be any excuſe to ſay, that if it had been laid out, 
it would have been an cſtate-tail in him, which he afterwards 
might have barred, though he could not bar the eſtage-tail till 
the money was-laid out, and the eſtate ſettled after the pur- 
chaſe thereof. 


Object. As to this right of the wife and children to their 
ſhares of Mr, Frederict's perſonal eſtate, ſhe, or they that would 
2 make 
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nuke title thereto, muſt bring themſelves within the cuſtom, 
and equity is not to enforce or aid the cuſtom, or to inter- 
meddle with the matter. 


Rp. Surely, if there be a contract for a valuable conſidera- 
tion, that ſuch a one will take up his freedom, in order to 
entitle his wife and children to the benefit of the cuſtom, 
equity will enforce the performance of this as well as of any 
other contract. It is thus equity every day relieves againſt 
fraud in endeavouring to avoid the cuſtom by (a) aſhgnments 
of leaſes or perſonal eſtate, which is all in aid of the cuſtom. 


Object. If there had been a ſuit againſt Mr. Frederick, to 


hare compelled him to take up his freedom, and a decree for 


that purpoſe, and he had itood obſtinate, and would not have 


performed it, this would not have entitled the widow and 
children to their thirds by the cuſtom ; becauſe Mr. Frederick 
was not actually a freeman, Accordingly it has been com- 
pared to the caſe + where tenant in tail made a mortgage, and 
corenanted to levy a fine to the mortgagee, the mortagee 
brought a bill againſt the tenant in tail, to compel him to levy 
ſuch fine which was decreed ; but the tenant in tail, being ob- 
linate, was impriſoned for not performing the decree, and 
lied, there the mortgagee had no benefit of the decree, but loſt 
lis money, by the iſſuc in tail's avoiding the mortgage; and 
f the widow and children would not have been entitled, 
though there had been a decree in their favour, much leſs can 
they be ſo here, where there is none. 


Rp. Tis very true that in caſe of a decree againſt tenant 
in tail to levy a fine, who dies before he has performed the 
decree, the iſſue is not bound, becauſe he claims paramount 
the tenant in tail, and per formam doni; but in the principal 
caſe Mr, Frederick is not by this agreement binding his ue 
in tail but his executors 3 and ſurely it will not be ſaid that a 
man cannot bind his executors. On the contrary, they are 
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Object. By the ſame reaſon that Mr. Frederick ſhall in equity 
be taken for a freeman of London by virtue of this agreement, 
ſo alſo ſhall his children be orphans, and under the guardian. 
ſhip of the court of aldermen, as they would have been, if Mr, 
Frederick had been actually free. 


Reſp. The guardianſhip of a child is only (a) a truſt, and 


no profit, and therefore not within the Feaſon of that part of 


the cuſtom which entitles the widow and children to their 
thirds : beſides, the guardianſhip only concerns the court of 
aldermen, who by their non-claim may have barred themſelves 
of their right, though they could not bar the infants of what 
belonged to them. 5 


Object. Mr. Fredericl's death alters the caſe ; for he cannot 
be made a freeman after his death; and ſo the act of God 
makes it impoſſible that this agreement ſhould be ſpecifically 
performed: 


Reſp. It is the ſubſtance and the chief end of the agreement, 
that equity will enforce, viz. that the widow and children 
ſhould have their thirds of the perſonal eſtate, which is not im- 
poſſible to be performed. This, though Mr. Frederick be 
dead, a court of equity may, and, I think, ought to ſee execut- 
ed. Mr. Frederict's unkind uſage of his wife and children (it 
appearing by the proofs that never had a man a more dutiful 
wife and children, nor ever a wife or children a more unkind 
huſband or father, and not one witneſs being examined on the 
other ſide) plainly entitles them to the compaſſion of the 
Court, as does the extreme ſeverity of the will, and the very 
narrow-proviſion made for them thereby. Tis farther obſerr- 
able, that by the articles of ſeparation between Mr. Frederick 
and his wife and children, they were not to come within ſo 
many yards of his houſe, under certain penalties z and there- 
fore cannot be blamed + for going from the teflator in his life- 
time, and in his old age, without his leave, and againſt his conſent, 
when by thoſe articles, they were not to come within fo many 
yards of his without houſe a forfeiture, 


+ See Mr. Fredericks will. 
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Upon the whole matter, Mr. Frederick having upon good —— be 
conſideration made the agreement to become a freeman of 
London within a year, and having ſurvived that year, he ſhall 
in equity be taken for a freeman, and his perſonal eſtate diſ- 


tributed accordingly, viz. one third to the wife, another third 
to the children, and the will to operate only on the dead man's 

third; the wife to have the benefit of her chamber and para- 
phernalia, but the legacies given by the will to the children to 
be void, they not being given out of the (a) dead man's part, 
but out of the whole perſonal eſtate and ſo to be void, unleſs 
the children releaſe their right to the reſt of the eſtate, and 
abide by the will. 


This decr2e was afterwards affirmed in the Houſe of Lords 
with 200 J. coſts (1) 


A 


ä 


(a) Quare & 
vide ante Ba- 
bington verſus 
Greenwood in 
the note 533. 
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(.) 4 Bro. P. C. 7. where the caſe and arguments are reported at length. 


Cann ver/us Cann. 


0 IR Robert Cann had a wife, and two ſons, Nilliam (after- 
wards Sir William) his eldeſt ſon, and Thomas (afterwards 
Sir Themas) Cann; Sir Robert Cann being ſeiſed in fee of di- 
vers manors, meſſuages, and lands, in or near Briſtol in Somer- 
 ſetſhire, made his will dated the 19th of Aug. 1681, whereby 
he deviſed the bulk of his eſtate to his lady for life, re- 
mainder to his younger ſon Themas in tail, remainder 
over, and gave only an annuity of 200 /. per ann. to his eldeſt 
fon William, on condition that he ſhould releaſe his right to 
every other part of his father's eſtate ; and made his wife exe- 
cutrix, The toth of Nov. 1685 Sir Robert Cann died, when 
his wife entered upon the eſtate, and proved the will in the 
ſpiritual court; and in the ſame term ſhe and her younger ſon 
Demag brought their bill againſt Sir William Cann, (the eldeſt 
ſon and heir) to eſtabliſh the will, 


Hul. term 1685 Sir William Cann put in his anſwer to the 
bill, inſiſting that his father the teſtator had, after the making 
the will of 1681, via. the ſummer before he died, made a latter 
will, and had himſelf told the defendant of his having done 
ſo, calling the former his mad will. The ſame term alſo Sir 
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William brought a croſs bill againſt his mother the lady Cann, 
and his younger brother Thomas, for the diſcovery and ſetting 
up of this latter will. To which croſs- bill both the defendants 


anſwered, and denied any knowledge or belief of any latter 


Paſchz 1686, the lady Cann exhibited another bill againſt 
Sir William, to compel him to make his election, whether he 
would accept the annuity deviſed to him, and releaſe his title 
to the eſtate, or waive his legacy; to which latter bill Sir 
William anſwered, again inſiſting upon the latter will, and 
that he had ſcen it; whereupon witneſſes were examined on 
both ſides in all theſe cauſes, and the 15th of November 1687, 


the two laſt cauſes being heard together, the bill of Sir William 


Cann the heir, as to ſuch part of it as ſought to impeach the 
validity of the will of 1681, or to ſet up the ſubſequent will, 
was diſmiſſed. 


April 1688 the lady Cann died, having made her will, and 
Thomas her younger ſon, executor thereof, who entered upon 


the bulk of his father's citate fo deviſed to him. 


The 20th of April 1689, Sir William Cann and his brother 
Themas came to an agreement for concluding all matters in 
difference between them, and for eſtabliſhing peace in the 
family; and by indenture of that date, reciting the will of 
1681, Sir Niliam Gann, in conſideration that his brother 
Thomas had agreed to convey to him the ſaid Sir iam, and 
the heirs of his body, with reminder to the right heirs of 
Sir Robert Cann, the father, the manor of Breane in Somerſet- 
Hire, (being part of the eſtate deviſed to Thomas by the will 
of 1681) did grant and releafe to TH in ſpecial tail all the 
reſt of the eſtate deviſed or mentioned to be deviſed to the ſaid 

Thomas by the will of 1681. And accordingly Thomas con- 
veyed the manor of Breane to Sir WH tam Cann in fpecial 
tail, who gave him a general releaſe z whereupon Sir Millium 
took poſſeſſion of the manor of Ben and enjoyed it to bis 
death. : | 

Hill. 1694, after all theſe tranſactions Sir William Car 
exhibited a new bill, ſetting up « latter will, which he infiſted 
the lady Cann had burnt, and examined his witneiles de bene 
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Noemat Cann, the ſecond ſon, pleaded, as to all relief fought» Can Son's 
by this bill, the ſeveral ſuits and proceedings, decrees, articles, ; 
the conveyance of Breane, and the releaſe. 
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The 15th of November 1695, it was referred to the maſter, 
to ſee whether the former ſuits were for the ſame matter, who 
upon the 20th of the ſame month reported them to be for the 
ſame matter; but that the plaintiff, Sir William Cann, had 
made farther charges in his bill, calling them new diſcoveries 3 
though they were but new evidences of the pretended Jatter 
wil. 
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3 
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The 24th of the ſame November the plea was argued before 
the Lord $:mmers, who ordered the parties to attend him with 
the proceedings in the former eauſe, and with the bill and 
plea in this cauſe, which he would conſider of; and the 25th 
of July 1696 the plea being re-argued, the Lord Sommers order- 
ed the defendant, Thomas Cann, to anſwer the new matters, 
but no farther proceedings to be had without leave of the 
court, The defendant anſwered accordingly, but denied 
every new charge in the bill, 


CI read 
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The 17th of July 1697, on Sir William Cann's petition for 
liberty to reply to the anſwer, and to ex amine the witneſſes 
in chief, it was ordered, that the defendant by Barthalometu- 
tide ſhould give his anſwer, whether he would conſent to the 
hearing of the cauſe, and have an iſſue directed, whether Sir 
Nubert Cann did make a will ſubſequent to that of 1681, But [ 726“ 
the defendant being adviſed not to conſent to this, the 23d of 
OFber 1697, upon Sir William Canr's motion it was ordered 
that the examiner ſhould attend the Lord Chancellor with the 
depoſitions, and leave them with his Lordſhip ; and that on 
conſideration thereof the court would give further directions. 


| The 2d of Fuly 1698 Sir William Cann died, and in Trin, 
| term 1716 the plaintiff, his ſon and heir, upon coming to age, 
| brought his bill of revivor, and after examining witneſſes on 
both ſides, the cauſe came on to hearing before the Lord Mac- 
clefield, who having taken time to conſider thereof, now gave 
judgment, and diſmiſſed the bill, 
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* vV. proof) to be very cautious of giving relief in a caſe, where the 
ANN. . . 

matter had been examined and determined; where, after that, 

there had been a full agreement of the parties, to releaſe this 

ſuit; and where there was aconveyance of land made by the de- 

fendant to the plaintift's father, accepted by him in ſatisfaction 

of all his demands, and the plaintiff himſelf ſtill in poſſeſſion of 

the land thus given in ſatisfaction; that at the ſame time there 

was no charge of any fraud in the defendant, and the plaintif's 

whole equity was denied by the anſwer. That beſides this, it 

was obſervable, when the plaintiff, at the hearing of the cauſe, 

was aſked whether he would re-convey this manor of Arcane, 
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. which had been given in ſatisfaCtion of the plaintiff's right and 
demand? he declined rendering it back again. 
727] His Lordſhip obſerved the prudent methods of this court 


After publicati- were, that after publication is paſſed, and the purport of the 
ere — examinations known to the parties, neither ſide is allowed, 
this court will though they come recent, to enter into a freſh examination of 
fide eee to en. the matters in queſtion, ſince otherwiſe there would be no end 


fide leave to ex- 

— of things, and ſuch a proceeding would tend to perjury as well 
as vexation. But the printipal caſe was much ſtronger ; for 
here the parties had not only on each ſide examined witneſſes, 
and thoſe examinations had been publiſhed, but the court upon 
thoſe examinations had made a decree, ſince which the partics 
had come to an agreement, and in conſequence thereof a con- 
veyance of land had been made by the defendant to the plain- 
tiff's father in ſatisfaction of his pretended right, and the 
lands thus conveyed, enjoyed to this time by the plaintin: 
that nothing like this had ever been attempted by any perſon, 
and if the laſt bill ſhould prevail, there would be two incon- 

1 ſiſtent decrees of the ſame court; one in fawrr of the will of 

becauſe the par- 1681, and another againft it : that where two parties are con- 

+ > nggy Sane tending in this court, and one releaſes his pretenſions to the 
other, there can be no colour to ſet this releaſe aſide, becauſe 


if ignorant of 
— <octnbad the man that made it had a right; for by the ſame reaſon there 
— from can be no ſuch thing as compromiſing a ſuit, nor room for any 
accommodation; every releaſe ſuppoſes the party making it to 
have a right; but this can be no reaſon for its being ſet aſide, 
for then every releaſe might be avoided, Beſides, this rcleais 


is very particular, it being of all lands deviſed, or mentioned ts 


8 be deviſid. Indecd, if the party releaſing is ignorant of Is 
right, 
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right, or if his right is concealed (a) from him by the perſon 
to whom the releaſe is made, theſe will be good reaſons for 
the ſetting aſide of the releaſe. But no ſuch thing is pretend- 
ed in this caſe, and ſolemn conveyances, releaſes and agree- 
ments made by the parties are not ſlightly to be blown off and 


ſet aſide. (1). 
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Canx v 
CAN. 


(a) Sec the caſe 
of Brogerick v. 
Broderick, ante 


239. 
1 728 ] 


Then his Lordſhip repeated the proofs made in this cauſe on 


the part of the plaintiff, which were but dark and doubtful, 
ſaying, he did not, on the whole, believe that Sir Thomas 
Cann the teftator did actually make a latter will, though there 
might be ſome intentions and preparaticns for that purpoſe z 
and it was not clear how the court could have come at it, 
eren if there had been full proof (3) of a latter will. However, 
there being no ſuch proof, that was not the preſent queſtion ; 
but here having been a decree, a releaſe and a recompence for 
ſuch releaſe, there could be no colour for relief. 


So the bill of revivor was diſmiſſed with coſts, # 


(1) So, Stapilten v. Stapilton, 1 Atk. Geodright, 2 Blac. Rep. 937. 3 Will. 
10. Cory v. Cory, 1 Vez. 19. Pullen 497. Cowp. 87. and 7 Bro. Parl. Ca. 


y. Ready, 2 Atk. 592. 344 
(2) As to this, vide Herod v, 
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2—»— 


caſe 20g. Tipping verſus Tipping. (1). 


_ Chancellor 7 By articles before marriage covenanted for himſelf and 
ACCLES- . . . . 

FIELD. ? his heirs, with the wife's truſtecs, to lay out 355001. 
One dies in- in a purchaſe of land to be ſettled on the wife for her jointure, 
debted by obe, remainder to the firſt, c. ſons of that marriage in tail male 
nant more tan - n 2 . . . . . 
all his perſonal ſucceihvely, and died inteſtate without iſſue, leaving afſets in 
aſſets can pays fee deſcending to his nephew, who was his heir at law, but 


and leaving real 
aſſets ſufficier.t, the perſonal eſtate was not near ſuſſicient for the payment of 


the widow ſhe!l : 
avs hes bone bis debts. 


paraphetnalia, 
in regard the cre does not ſuffer thereby, there being real aſſ©is for him. 


> 

| e widow, who was adminiſtratrix, brought her bil! 
a7alaſt the heir, to compel him to make good her jointure, 
and to have the deficiency of the perſonal ſupplied out of the 
real aſſets, and having jewels, &c. which were her ben para- 
phernalia of the value of 200 J. and upwards, the queſtion was, 
whether they in the firit place, and in caſe of the real afſets, 
iould be liable to ſatisfy this covenant, ſince hena parapher- 

L 739 ] ralia were perſonal eitate, and the rule was ſaid to be, that all 
the perſenal ought to be applied in exoneration of the real 
eſtate. 


=>, Ro, Abe. Lord Chancellor : I take it, that bona paraphernalia are (a) 
The court s'-= not deviſable by the huſband from the wife, any more than 
-— why ce do heir-looms from the heir, ſo that the right of the wife to the 
A ſpecific or bud paraphernalia is to be preferred to that of a legatee. If the 


other lepatce : . . . a 8 
ſhall and in huſband by his will gives a leaſe or a horſe, or any ſpeciſi R 
the place ofa gacy, and leaves a debt by mortgage or bond in which the 


bond or judg- Sn : b : 
ment * heir is bound, the heir ſhall not compel the ſpecific legatce t9 


if theſe take 
their ſatisfaction out of the perſonal eſtate. 


— 


Reg. Lib. B. 1721. fol. 541. 


— 


park 
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part with his legacy in eaſe of the real eſtate 3 but though the Treviny ”. 
creditor may ſubject this ſpecific legacy to his debt, yet the * 
ſpecific or any other legatce ſhall in equity ſtand in the place (i) 

of the bond-creditor or mortgagee, and take as much out of the 

real aſſets, as ſuch creditor by bond or mortgage ſhall have taken 

from his ſpecific or other legacy. Wherefore, if a legatee ſhall 

have this favour in equity, much more ſhall the wife be pri- 

vileged with reſpect to her bona paraphernalia, which are pre- 

ferred to legacies. Indeed, were the rule of equity otherwiſe, 

a ſpecific legatee ſhould compel the application of the bona 
paraphernalia to pay any debt in favour and eaſe of his ſpecific 

legacy. Whereas bona paraphernalia are liable only (2) to 

debts, and in favour of creditors, not of an heir; but any cre- 

ditors by ſpecialty are wholly unconcerned in this queſtion, 

they being by reaſon of their bonds, &c. in all events ſecure, 

which muſt make it indifferent to them whether they are paid 

out of the real aſſets, or out of the b9na paraphernal:a ; for (till 

they are ſure of being paid ; and putting the creditors out of 

the caſe, the bana paraphernalia ſhall be retained by the wife. 


So the Lord Chancellor denied it to be a rule, that in all caſes The perſonal 


the perſonal is applicable in eaſe of the real “ eſtate, for it ſhall — br . 


not be ſo applied, if thereby the payment of any legacy (3) of the real, to 
will be prevented, much leſs where it will deprive the widow — . 


of her bona paraphernalia +. C 2p 3 


+ So decreed by the Lord Chancellor Marclesfiel! in the caſe of Puckering and 
Tebuſon, the ſame term. 


(1) Vide C//fron v. Burt, ante 678. phernalia, vide Tynt v. Bet. poſt. 2 
(2) As to the right of the wiſe to vol. 542. 


ſtand in the place of creditors, who (3) Vide Oneal v. Mead, ante 
have been paid by means of her para- 694. 
Dalſton ver/us Coatſworth. Caſe 210. 


HE plaintiff brought a bill for relief againſt the ſup- At the Rolls, 


preſſion of a deed, by which the plaintiff's uncle had 2 . Ab. 

a : : 207. pl. 3. 
ſettled a term in ſuch a manner as that after his and his wiſe's Wha 4 
death (which wife was the defendant) without ifſue, the ſame — — hs 
was to come to the plaintiff for the reſidue of the term. heir, the party 


f | i | de 
ſuch deed or will decreed to hold and enjoy, and the heir or ſuppretlor of the tend, te. » — 


Rr 4 The 


— — 
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—— K 
Su. #« 


— * 4 
_— — — 


1 — The plaintiff's uncle was dead without ifſue, and che de. 
fendant the wife had burnt the deed. 


The defendant by her anſwer but faintly denied it, (viz.) 
that ſhe did not remember ſhe ever burnt or deſtroyed the aid 
deed, 


The witneſſes ſwore the limitations of the ſettlement to be 
in truſt for the huſband for life, remainder to the defendant 
his wife for life, remainder to the heirs of their bodies [by one 

witneſs, ] remainder to the iſſue of their bodies [by another,] 
and for want of iſſue by the defendant and her huſband, re. 
mainder to the plaintiff, 


Objected for the defendant, that the limitations of the truſt 
of the term being to the heirs of the bodies of the defendant 
and her hufband, or to the iſſue of the bodies of the defendant 
and her huſband, remainder over to the plaintiff, ſuch a remain 
der over of the truſt of the term was void in law; and there- 
fore ſuppoſing the deed to have been ſuppreſſed, yet it could 
not, were it to be admitted, profit the plaintiff, or make him 
any title, 


But by the Maſter of the Rolls, it is true, where a term is 
limited to a man and wife for their lives, remainder to the 
heirs of their bodies, and for want of ſuch iſſue, remainder 
over, this remainder over being but of a term is void: but on 
the other ſide, a term may be limited in the following manner, 
(viz.) to truſtees in truſt for the huſband and wife for their 
lives, and afterwards ſor their children, or for their iſſue; and 
for want of ſuch children or iſſue living at the death of the 
ſaid huſband and wife, then to go over to the plaintiff, and 
ſuch limitation (1) is good; now, ſince a term might be limit- 
ed in ſuch manner, I will intend it to have been ſo limited in 
the preſent caſe, for every A ſhall be preſumed in odium 


(8s) Vide 1 Vern, ſ[poliatorts (a). 
207. 308. 
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Then his Honour conſidered in what manner the decree 

(3) Moor $23. ſhould be pronounced, and he cited the caſe in Heb. 109. (5) 
The King and Lord Hunſdon verſus Counteſs Dowager of Arundel, 

where the King and his farmer under him claimcd title by the 


2 — 
—— — 


(1) 1 Vide Stan v. Le gb, poit. 2 vol. 686. 
attainder 
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attainder of Francis Dacres who was attainted of high treaſon, 
and was ſuppoſed to be tenant in tail by virtue of a deed not 
extant, but vehemently ſuſpected to be ſuppreſſed and with- 
kolden by ſome under whom the defendants claimed, and 
therefore it was decreed by the then (a) Lord Chancellor, with 
the aſſiſtance of the two chief juſtices (Cote and Hebart,) that 
the King and his farmer under him ſhould hold the land until 
the defendants produced the deed, and the court made farther 
order thereon z his Honour ſaid, that Sir h Trevor his prede- 
ceſlor had ordered this decree to be ſearched for, the term 
being mentioned in the report, but it could not then be 
found ; however, that he himſelf having ſince ordered farther 
ſearch to be made, had found the ſame, under the name of 
Hebart, Attorney General verſus . ſo that now any per- 
ſon might have acceſs to the ſaid decree, 


That the next caſe of this nature was, that of (+5) Sanſon 
verſus Rumſey town-clerk of Brijlol, where the defendant 
Rumſey had articled to give a portion to Sanſon with his daugh- 
ter, and the defendant had the deed in his cuſtody ; the plain- 
tiff ſuing for the portion, and ſetting forth the purport of the 
articles by his bill, the defendant pretended in his anſwer, 
that the articles did vary from what the bill ſet forth, and after- 
wards burnt the articles; all which being made to appear, 
he was. committed, and continued under confinement till he 
had admitted the articles to be as the bill had ſet them forth, 
which commitment was only by an interlocutory order, and 
the cauſe never heard, 


The next was that of Hampden verſus Hampden, heard the 
*th of December 1708, where the plaintiff claiming as deviſee 
under the defendant's father's will ; by proof it appeared that 
there was ſuch a will, though no exact account was given of 
the contents thereof; but inaſmuch as the court was ſatisfied 
the defendant had ſuppreſſed the will, and for that (though no 
exact proof was made of the contents) the defendant might 
clear this by producing the will, therefore it was decreed 
that the plaintiff the deviſee ſhould hold and enjoy until the 
defendant proddted the will and farther order. This cauſe 
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Dar sTow v. 
GATSWOnkTH. 


(a) Lord Elleſ- 


mere. 


J 733 ] 


(4) 2 Vern, 
561, 
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+ See alſo this caſe particularly ſtated in the caſe of Cecber v. Lord Conper, 


; Vol. 2. 720. 
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was firſt decreed by the late Maſſer ef the Rolls, then affirmed by 
the Lord Chancellor on appeal, and afterwards by the Houſe of 
Lords. (1) 


The laſt cafe was that of cd and Burten, February 
1719, and was thus: 


A deviſee brought his bill againſt the heir, and it beiug 
made to appear that there was ſuch a will, as the plaintiff had 
ſuggelted, and that the defendant had deſtroyed it, the Lord 
Chancellor Parker decreed the defendant to convey the pre- 
miſſes to the plaintiff in fee, and to deliver up the poſſeſſion, 
which (his Honour ſaid) ſeemed to him to be the moſt effeftual 
and reaſonable decree. 


But in the principal caſe the court ſaid, there could be no 
decree for the poſſeſſion, nor any preſent conveyance to the 
plaintiff, it being only a remainder of a term after the defend- 
ant's death; but let the defendant aſſign over the term to 
truſtees, in truſt for herſelf for life, and afterwards for the 
plaintiff; and let her bring the deeds relating to the title into 
court, and pay colts. (2) 


(1) 1 Bro. P. C. 250. 


(2) Reg. Lib. A. 1722. fol. 232. entered of Faſſer term 1723. 


Caſe 211. 


Lord Chancellor 
MaccLies- 
FIELD. 

2 Fq. Ca. Ab, 
316. pl. 8. 

Oa a bill to ſet 
aſide a decree a- 
againſt an infant 
for fraud, if the 
ſame be not 
fraudulent, tho? 
in every reſpect 
not ſo cquitabie, 
the court will 
not ſet it aſide. 


C 735 ] 


Richmond & ux. verſus Tayleur. 


HE plaintift brought this bill for the wiſc's portion: 

the caſe was, that upon the marriage of the plaintiff's 

(Mrs. Richmond's) father James Tayleur with E'izabeth, the 
daughter of Anthony Wallinger, 1520/. was the mother's 
portion, to which the father added 1000/7. and by articles, to 
which the ſaid Anthony Mallinger was a party, it was agreed 
that the wife's 15001. and the huſband's 1000/. ſhould be 
laid out in the purchaſe of land, within a year after the mar- 
riage, which ſhould be ſcttled to the uſe of James Tayleur thc 
huſband ſor his life, remainder to Elizabeth the wife for her 
life, remainder to the firſt, Sc. ſons of the marriage fuc- 
ceſſively in tail male, remainder to truſtees for 1000 years, 
to raiſe portions for the daughters of the marriage, if no foi, 
2 (diz. 


TY ms GT 
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(viz.) if but one daughter, 1000/. if two 1500/7. betwixt 
them, if more, 500/. a- piece. Proviſo, that if before the 
money laid out in the purchaſe, the plaintiffs father and 
mother, (viz.) Tayleur and his wife, or either of them ſhould 
die, leaving iſſue only one daughter, then that daughter ſhould 
have the whole 2500/. Alſo the huſband Tayleur covenanted, 
that if his intended wife ſhould die betore him, he would 
leave, after his death, to the iſſue of the marriage 5000. be- 
yond what was before ſettled, 


In 1689 the marriage betwixt the plaintiff's father and 
mother was ſolemnized, and in 1695 the plaintiff's mother 
(Mrs. Tayleur ) died, leaving iſſue only the plaintiff, now mar- 
ried to the other plaintiff Richmond, which marriage he gained 
+ by corrupting the ſervant, and without the father's conſent, 
having himſelf no eſtate, and becoming a bankrupt within a 
year after the marriage. 


The plaintiff's father (James Tayleur) after the death of 
his wife, brought a bill againit his daughter the now plaintif, 
and her grandfather Anthony I/ allinger, (who was a truſtee in 
the articles) praying that he might be relieved againſt the 
lapſe of time, for that the purchaſe with the 2500. was not 


made within a year, and that his daughtcr might not claim the 


whole after his death; that he was willing to lay out the 2500/. 
in a purchaſe, but inſiſted that his daughter ought not to have 
more than ſhe would have had, if the purchaſe had been made 


in the mother's life-time. 


Anthony Wallinger the father of Taylerr”s late wife, and 
grandfather of the now plaintiff the infant, by his anſwer, 
allowed it to be hard that Tay/erry ſhould be obliged to leave 
the whole 25007. to his daughter after his death; that Tay- 
leur had been from time to time inquiring aſter a purchaſe, 
and that it was not through his negle a purchaſe had not been 
made. After which the cauſe was heard by conſent, and an 
abſolute decree made (without giving the infant a day to ſhew 
cauſe to the contrary) whereby it was directed that the 2501. 
ſhould be laid out in a purchaſe of land to be ſettled in the 
ſame manner as if the purchaſe had been made in the mother's 
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TAYLEVEs 
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+ See this ſtated in the caſe of Jacebfon v. Williams, ante, 382. 
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Ricnmonyd v. life-time, by which the daughter would have been entitled to 
TATLEV®. the 1000 J. and the 50041, only, and it was referred to the 
maſter to ſee the purchaſe and ſettlement made; accordingly 
the maſter did approve of a purchaſe, and of the ſettlement 
thereof, whereby 10007. and 500/, was ſecured to the now 
plaintiff the daughter, on the father's death, Afterwards Tay. , 
leur the father married again, and left ſeveral ſons. 


And now the plaintiffs, Richmond the huſband and his wife, 
brought their bill, ſuggeſting that this decree was gained by 
fraud and colluſion, and ought to be ſet aſide, and the whole 
25001. paid to him. 

The defendants at firſt pleaded the decree and report ; but 

the plea being over-ruled, they inſiſted upon them by their 
anſwer, 
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Lord Chancellur: The articles are blindly penned ; however, 
the plaintiff's bill is grounded upon the fraud and colluſion 
made uſe of in obtaining the former decree againſt his wiſe, 
then a tender infant; and if any fraud or ſurpriſe upon the 
court had been proved, I would have ſet aſide the decree ; but 
on the contrary, it appears that the court was fairly and fully 

[ 737 ] appriſed of the caſe, of the articles, and of the point in queſ- 
tion, vis. the lapſe of time, and hath thought fit to make a 
decree, which, as it may be a juſt one, therefore I will not ſet 
it aſide, And the plaintiff having been a bankrupt, obtained his 
wife in manner as above, and not being able to maintain her, 
let the 1500/. and intereſt ſince the father Tay/eur's death be 
brought before the maſter, the intereſt thereof to be applied 
for the maintenance of the wife and child, with liberty to the 
wife or child to apply, if the huſband dies. (1) 

—— as Note; In this caſe it was held, that where an infant con- 
Eree not bound ceives himſelf aggricyed by a decree, he is not under a ne- 


97 — —— = ceſſity to ſtay till he comes of age before he ſeeks redreſs, but 


apply as ſoon ag . - X 
＋ He rr may apply for that purpoſe as ſoon as he thinks fit; neither is 
reverſe it. and he bound to proceed by way of rehearing or bill of review, but 
may do this : 4 2" 3 
either by bill of may impeach the former decree by an (2) original bill, in 
review, rehear- 

Ing, or by original bill, alledging ſpecially the errors in the former decree, 
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(1) Reg. Lib B. 1721. fol. 462. 


(2) Vide Lloyd v. Manſell, poſt. 2. Tal. 201. Barnſley v. Powell, 1 Vez. 
vol. 73. Galley v. Baker, Ca. temp. 120. Wartley v, Birkhead, * 6 8 
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which it will be enough for him to ſay the decree was obtained 
by fraud and colluſion, or that no day was given him to ſhew 
cauſe againſt it; and Mr, Cottingbam (his lordſhip's ſecretary) 
acquainted the court that Mr. Vernon, in caſe of an erroneous 


decree againſt an infant, uſed always to adviſe the bringing of 
an original bill to ſet it aſide, but in ſuch bill to alledge ſpe» 


cially the errors in the former decrer. 


Orlebar verſis Fletcher and the Duke of Kent. 


N February 1716, the defendant Fletcher being ſeiſed in 

ſee of ſome lands in Bedfordſhire, borrowed ® 1 500/. of the 
plaintiff Or/ebar (one of the maſters in Chancery} on a judg- 
ment. Afterwards, (viz. ) Augu/t 20, 1717, the defendant 
Fletcher articled with the other defendant the Duke of Kent, to 
ſell the premiſſes to the Duke, in conſideration of 5000/. to 
be paid down, and 650/. to be paid at Chriſtmas then next, the 
Duke to be let into poſſeſſion at Micheelmas ; ſubſcquent to 
which tranſactions, the defendant Fletcher becoming a bank- 
rupt, the plaintiff Mr. Or/ebar brought his bill againſt the 
Duke of Kent, Fletcher the ankrupt and the aſſignees under 
the commiſſion, praying that the 650/. remaining in the 
Duke of Kent's hands, might be paid to the plaintiff, towards 
ſatisfaction of his judgment. 
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R1ricuwmonds, 
Tarituts 


Caſe 21 2» 


At the Rolls. 

2 Eq. On Ab. 
108 pls 2. 

A trader icifed 
of land in fee, 
gives ju.gmear 
to B. and then 
ſells the landts 
C. and after- 
wards become 
a bankrupt; 
to? the judge 
ment creditor 
cannot come in 
for more than 
his proportion 
with the bank- 
rupt's creditorsy 
whether he may 
not extend the 
lund- in C. the 
purchaſer's 
hands, C. hays 
ing purchaſed 
before the bank- 


ruptcy, and this not prejudicing the creditors. So if A. the trader gives ,udgment to B. and 
articles for a valuable confideration to fell ty C. and then becomes a bankrupr, it ſeems the 
zudgment thall bind the lands in the hands cf C. who article to buy them; bat whatever money 
dhe purchaſer was to pay the bankrupt, the ſame ſhall be liable to the bankruptcy, 


Upon the opening of the cauſe the after of the Rells obſerver, 
that by the ſtatute of 21 Fac. 1. cap. 19. /t. g. it is pro- 
vided, that creditors by judgment, ſtatute or recognizance, 
« whereof no extent is ſerved or executed on a bankrupt be- 
« fore his bankruptcy, ſhall not be relieved for more than a 
« fatable part of their juſt debt.“ | 


To which I replied, that the words ſhall not be relieved 


for more, c. ] imported only, that they /oruld not have reit f 


upon the commiſſion 3 + but if they could extend the defendant's 


"303 


dl 4. ate 


* — 


t See the caſe of Sir George Newland and Beckley verſus ——, ante, 92. 
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OzLzevan © land, they were to be left at liberty; that the ſtatute only re. 


epi es wh 


a 


$A NEBR TITS, 


2 16 05a ſtrained the judgment creditor from proceeding againſt the 
\ perſonal eſtate of the bankrupt ; but as to the real eſtate upon 
5 which the judgment was an actual and veſted lien, it could 
th never have been the intention of the parliament, to deveſt a 
} s creditor of this right; beſides, the other words of the ſtatute 
32] {without regard had to the penalty] might intend this clauſe 
. to be ſatisſied by relieving againſt the penalty. 
4 { 739 ] However, the court interrupted me while I was ſpeaking 


to this point, and ſaid this was attempting to diſturb what 

was already ſettled ; that it had been determined at law, that 

where a judgment was not ſerved or executed, . the cognizee 

| thereof ſhould only come in pro ra/a with the other creditors 
ol the bankrupt. 


1 mA »% — F — o » 
in SEG Naa 


r 
4; > . 


Then I urged that theſe articles by Fletcher before his bank- 
ruptcy, to ſell the land to the Duke of Kent, eſpecially when the 
Duke had paid the greateſt part of the purchaſe money and was 
in poſſeſſion, were as a ſale in equity: that if a trader ſciſed 
of land in fee, ſhould confeſs a judgment to A. and then ell 
the land to B. and afterwards become a bankrupt, though 
A. the judgment creditor could not come in upon the bank- 
rupt's eſtate for any more than his proportion with the other 
creditors, yet he would be at liberty to extend his judgment 
againſt the purchaſer, who bought the land prior to the bank- 
Tuptcy ; which ſeemed to be admitted. 


7 —— 2 


MY 


"IDO = Dy 
—_ — = 
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— 
- 3 — — 


* 42 N D — 
OI WIY Pr. 
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But in the principal caſe the court ſaid, that the Dute of 
Kent could not be deemed a purchaſer, until he had paid the 
650/. which, remaining in the Duke's hands, was part of 
the perſonal eſlate of the bankrupt, and muſt be liable to his 
creditors : that the Duke was not to be compelled to pay it 
unleſs upon his having a good title, which was to be made 
him by the aſſignees of the commiſſion of bankruptcy, who 
had the legal eſtate of the premiſſes aſſigned to them by the 
eommiſſioners. 


o PR 27 525 dre —— S. 2 * = 
* 22 I "ay 
4 # .4 4 4 p *% 4, 54% 


Wherefore per (1) Cur” : let the aſſignees convey the pre- 
miſſes in fee to the Duke of Rent, i in the ſame manner as the 


— 


(1) Reg. Lib. B. 1721. fol. 10. A bare order of diſmiſſal upon hearing the 
pleadings opened and the ſtat. of 21 Jac. 1. read, 
bankrupt 


De Term. S. Michaelis, 1721. 


hankrupt had articled to do, they ſtanding in his place, and 
in conſideration of this, let his Grace pay the 650/. the re- 
mainder of his purchaſe money to the aſſignees for the benefit 
of the creditors; and as to the plaintiff Mr. Or/cbar, the 


judgment creditor, he muſt come in for a proportion only with 


the reſt of them. 


Longford ver/us Eyre. 


HE Lady Clutterbuck, before her marriage with Mr. 

Rumſey of Brijtsl, did, with his conſent, convey her 
eſtate to truſtees to ſuch uſes and for ſuch eſtates as ſhe ſhould 
by deed or will, or by any writing in the nature of a will, ap- 
point, Having afterwards married Mr. Runzſey, ſhe made her 
will, and thereby deviſed theſe lands: there were four witneſ- 
{cs to the will, one of whom was gone beyond ſea, two ſwore 
that they ſaw the will executed by the teſtatrix, and that they 
ſubſcribed the ſame in the preſence of the teſtatrix; the third 
{wore that he ſubſcribed the will as a witneſs in the ſame room, 
and at the requeſt of che teſtatrix. 


Tke Lord Gper (before whom the cauſe was firſt heard) 
doubted as to the proof of the execution of this will, but 
would declare no opinion on the point until farther applica- 
tion, ſaying, that the heir at law, who was then an infant, 
might by that time come of age. And now this matter coming 
on again before the Lord Macclesfield, it was urged, 1/, that 
the witneſs ſubſcribing this will in the ſame room with the 
teſtatrix, was the ſame as in her preſence 3 nay, it had been 
reſolved in Sir George Shiers's caſe (a) that though the wit- 
nefſes ſubſcribed their names to the will in another room, yet 
there happening to be a window in that room, through which 
the teſtator might ſee them, it was well enough. 2dly, It was 
inſiſted, that if the will was not good as ſuch, yet this was a 
writing in nature of a will: and foraſmuch as the appointee in 
this caſe was not in by the will or writing of appointment, but 
by the original conveyance, the writing in queſtion would be 
3 good appointment, though not a good will. 


Lord 


739 


Oantrnan . 
FiETCHER 


[ 740 J 


Caſe 213. 


Lord Chancellor 
MACCLE$- 
FIELD. 
2 Eg. Ca. Ab. 
660. pl. 6. 762. 
Pl. 9. 
A witneſs prov- 
ing a will of 
land, ſwears that 
he ſubſcribed it 
in the ſame 
r om, and at 
the teftator's 
requeſt ; hels 
good, tho" not 
faid in the te- 
tatur's predence. 


(29 Salk. 68. 
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LoxcrorD v. 
EVI. 


A witneſs o 
prove a will of 
land, ought to 
prove that the 
will was exe- 
cuted in his pre- 
ſence, and alſo 
in the preſence 


of the two other 


witneſſes, and 
that they ſub- 


De Term. S. Michaelis, 1721. 


Lord Chancellor: The proper way of examining a witneſs tg 
prove a will as to lands, is, that the witneſs ſhould not only 
prove the executing the will by the teſtator, and his own ſub. 
ſcribing it in the preſence of the teſtator, but likewiſe the 
reſt of the witneſſes ſubſcribing their names in the preſence of 
the teſtator z and then one witneſs proves the full execution of 
a will, ſince he proves that the teſtator executed it; and like. 
wiſe that the three witneſſes ſubſcribed it in his preſence, 


ſcribed in the preſence of the teſtator, 


Power to ap- 
yo an uſe of 
and by deed or 

will. A will 


atteſted by two 


witneſſes not a 


good appoint- 
ment; becauſe. 
in ſuch caſe 
« by a will” 
muſt be intend- 
ed ſuch a will as 
is proper to diſ- 
poſe of land. So 
tho* the words 
are, or other 


writing in na- 


ture of a will,” 


1742 


k , 


But this is not done in the principal caſe, 


2dly, He held that the bare ſubſcribing the will by the wit. 
neſſes in the ſame room did not neceſſarily imply it to be in the 
teſtator's preſence : for it might be in a corner of the room, in 
a clandeſtine fraudulent way; and then it would not be a ſub- 


ſcribing by the witneſs in the teſtator's pre/ence, merely becauſe 


in the ſame room; but that here it being ſworn by the witneſs, 
that he ſubſcribed the will at the requeſt of the teſtatrix, and 
in the ſame room, this could not be fraudulent, and was 
therefore well enough (1). | 


3dly, His Lordſhip much doubted, whether this will would 
have been a good appointment, had it not been executed pur- 
ſuant to the ſtatute of frauds ; becauſe when a power is given 
to appoint the uſes of land by * deed or will, the will muſt be 


intended (2) ſuch a one as is proper for the diſpoſition of land; 


conſequently ſubſcribed by three witneſſes in the preſence of 
the teſtator ; for this is within all the inconveniencies that the 
ſtatute of frauds intended to prevent, and the gther words 
in the nature of a will mean the ſame as a will, which mult 
therefore be ſubſcribed by witneſſes in the preſence of the 
teſtator. But for the reaſons aforeſaid it was declared this 
was a good will both as to the real and perſonal eſtate. 


(1) Vide Dormer v. Thurland, poſt. 1 Bro. Cha. Rep. 99 


as to the ſeveral 


g vol. 50g. Stonehouſe v. Evelyn, poſt. requiſites of the ſtatute of frauds with 
3 vol. 254. Gryle v. Gryle, 2 Atk.176 reſpect to deviſes. 


Gray/on v. Atkinſon, 2 Vez. 454. Carle- 


(z) Vide Wagſtaff v. Hag, polt. 


ton v. Griffin, 1 Burr. 549, Right v. 2 vol. 258. 


Price, Doug. 229. Cen v. Dade, 


r ̃ %ÜòỸ ß. ²˙— . ̃ĩ⅛˙%:F: f 


my aa © op' 


De Term. 8. Michaelis, 1721: 
Hollingſhead's Caſe. 


Is partner with B. in the trade of a mercer. A. dies 
* inteſtate, and C. his adminiſtrator brings a bill in equity 
zgainſt B. for an account of the partnerſhip effects. Where 
upon the cauſe is heard, and an account being decreed, the 
maſter makes a report, by which it appears, that there is 
nothing due from the defendant to the plaintiff, C. takes ex- 
ceptions to the maſter's report, and then dies, and the now 
plaintiff having taken out adminiſtration de bonis non of A. 
brought his bill of revivor to revive theſe proceedings, 


742 


Caſe 214. 


Lord Chancellor 
Maccrxts- 
FIELD. 


2 Eq. Ca. Ab. 
2. note to pl. 3. 
$79- pl. 7. 

On a bill in 
equity being a- 
bated by death, 
the executor or 
adminiſtrator 
barred by ſtatute 
of limitation, if 
they do not re- 
vive“within fix 


years 3 but not after a decree to account, 


The defendant pleads the ſtatute of limitations, and that 
above fix years had paſſed after the death of the firſt admini- 
ſtrator and the plaintiff's taking out letters of. adminiſtration, 
before the filing of the bill of revivor. | 


For the plaintiff it was argued, 1/, That the ſtatute of 
limitations was an improper plea in this caſe; that praying to 
revive was praying to ſtand in the place of the firſt plaintiff 
which the plaintiff when he had revived would do, and 
conſequently would not be barred by the ſtatute of limitations, 
ſince it was not pretended but that the firſt ſuit was brought 
in time. 2dly, That a decree of the court of Chancery was 
in nature of a judgment z and it could not be thought a judg- 
ment was within the ſtatute of limitations: for even a ſpecial- 
ty was not; and a decree, though only to accouat, was ſtill a 
decree, 3dly, That there was no reaſon this caſe ſhould be 
taken as within the ſtatute of limitations, becauſe the defend- 
ant, in the caſe of an account (where each fide are actors) if 
he thought fit, might revive, and ſo the delay of the plaintiff is 
not to be objected by the defendant in whoſe power it was to 
have prevented any ill conſequence ariſing therefrom. 


Attorney General Raymond contra : It is true, when the plain- 
tiff has revived, he ſtands in the place of the plaintiff in the 
original bill ; but this plea is pleaded in bar of reviving, and 
until then the plaintiff does not ſtand in his place; and we 
may well object, that by the ſtatute of limitations he ought 

Vol. I. 85 ro 
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De Term. S. Michaelis, 1721. 


to have come ſooner; to which the court ſeemed to incline, 
As to the ſecond objection, he obſerved, that this decree being 
only to account, was but interlocutory, and it did not appear 
by ſuch decree that one farthing was due from the defendant to 
the plaintiff; ſo that it eſtabliſhed no debt, nor was it evidence 
of the plaintiff's having any juſt cauſe of ſuit. With regard to 
the third objection, he admitted either ſide might revive in this 
caſe z but it would be hard to put the defendant to revive 3 
chargeable ſuit againſt himſelf, when he might be ſatisfied in 
his conſcience that nothing was really due, and here was room 
for the court to intend ſo in this caſe, when the maſter, after 
examining into the matter, had reported nothing due; and 
though by exceptions being put in to the report, ſuch report 
was ſuſpended, yet the plaintiff ſhould not have flept fix years 
after the adminiſtration taken out. 


Lord Chancelty : The ſtatute of limitations ſpeaks nothing 
of bills in equity, yet theſe are conſtrued to be within it. Ihe 
caſe of not reviving a decree which is only to account, is with- 
in all the miſchief deſigned to be prevented, viz. to ſue a man 
after his vouchers may have been loſt, or his witneſſes dead, 
For if the party may delay fix years before he revives his bill, 
he may by the ſame reaſon forbear twenty-ſix, thirty-ſix or 
ſorty-ſ x years. There can be no doubt but that if this were 
only a bill and anſwer, and the ſuit abated, the executor nu! 
bring his bill of revivor within fix years, elfe the ſuit would be 
barred. Now the reaſon holds {till as ſtrongly in caſe of a 
decree to account, which is in nature of a judgment gud 
computet ; where, if the plaintiff had died, his executor or 
adminiſtrator could not formerly carry it on, as now by the 
late ſtatute he may; and though it may ſeem a material objec- 
tion, that when there is a decree to account, the defendant as 
well as plaintiif may revive; it would however be very hard 
for equity to force a man to revive a ſuit againſt himſelf at the 
ſame time that he ſwears that he owes nothing. 


Therefore let the plaintiff amend his bill, and the defend- 
ant his anſwer, to bring the matter more fully before the 


court, 


Aſter which the defendant died, and one Beecher admini- 


ſtring to lun, the plaintitf brought another bill of revivor; 
| hore. 
where 


4 
CT 
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whereupon the defendant Beecher pleaded the ſtatute of limi- Motrixe- 
. SHEAD's calc. 
tations, and coming to be argued before Lord Chancellor King 
in Mic. 1727, his Lordſhip difallowed the plea, ſaying that a 
bill of revivor after a decree to account, was in nature of a 
Fei. fa, and not within or barrable by the ſtatute of limitations; [L 745 ] 
though the demand ſeemed to be a very ſtale one, and not to 
be countenanced. 


| 
* 
| Savile verſus Savile. Caſe 215, 
| | 
1 N this cauſe there was a decree (inter al.) for the ſale _ Chancellor * 
. of Halifax-houſe in St. Fames's Square, to the beſt pur- — . 
chaſer before the Maſter, and Thomas Frederick eſq. was re- Fa. Ca. Ab, 1 0 
t ported the beſt bidder at 10,500 J. having made 1000 J. de- 9 N 
b 2 gn ; 
feit his depoſit, not bound to proceed in the purchaſe, Y 
7 On the days of petitions after Hillary term it was prayed, | \ 
C that Mr. Frederick might compleat his purchaſe, and pay the . 
remainder of the purchaſe- money; upon which Mr. Frederick . 
j by his counſel declared that he elected to loſe his depoſit. 5 
; | 0 
| But the Lord Nettingham grandfather and guardian to the 5 
0 young ladies the plaintiffs (who were the daughters and co- 7 
f heirs of William late Lord Marquis of Halifax by Lady Mary * 
N Finch) inſiſted, that Mr. Frederick being the beſt bidder ought 4 
6 to pay the reſidue of the purchaſe-money, and being preſent ; 
5 himſelf urged, that this contract, ſince it was made with the 


1 court in truſt for the plaintiffs, could not (as he thought) be 
diſcharged upon any other terms, than payment of the reſidue 
of the purchaſe-money : that had it been the caſe of a private 


by, 
# 

4 
© 


1 

5 contract between party and party, and ſo much money paid as 14 

- earneſt, there could be no reaſon to imagine, that becauſe the 17 

4 intended purchaſer paid ſo much by way of carneſt, therefore by 

f he ſhould be at liberty to get off from the bargain by loſing his 20 

earneſt; and ſurely the contract made with the curt was at N. 

leaſt as ſtrong as if made with the party : that if there had 7461 7 

d- been no depoſit, it would hardly have been a queſtion but N. 
he that the party ſhould have been compelled to pay the hole 


hs 


x * TY, - . 
1 «a "a vn.» 
- Wer.” 27 


purchaſe- money, and could it be imagined that the contract 
was the weaker becauſe there was a depoſit? This would be in- 
rerting the very ſenſe and meaning of the parties, and to con- 
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Savite v. 
SAvILE. 
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ſtrue that a depoſit ſhould weaken inſtead of ſtrengthening the 
contract: that forfeiting the depoſit was ſurely the moſt un- 
equal way at could be; for it made no alteration, whatever 


the depoſit was, whether greater or ſmaller ; and therefore in 
the caſe of Morrett verſus Bennett f, where the depoſit was 


ten thouſand pounds, the whole depoſit was forfeited, and if 


in that caſe it had been but ce thouſand pounds, yet only ſo 
much as had been depoſited could be forfeited ; from whence 
it ſeemed, that as the depoſit might bear a very great diſpro- 
portion to the value of the eſtate, it could conſequently be no 
proper meaſure of ſatisfaction to the ſeller, for the buyer's 
receding from his contract; that as the ſeller was bound to ſell, 


ſo ought the tie to be mutual upon the buyer alſo, 


Lord Chancellor took notice that more had been urged by the 
Lord Nottingham than he had ever heard on this ſubject, but 
that he had taken good advice and well conſidered before he 
made the like order in the other cafes: that according to his 
apprehenſion, a court of equity ought to take notice under 
what a general deluſion the nation was at the time when this 
contract was made by Mr. Frederick, when there was thought 
to he more money in the nation than there really was, which 
induced people to put imaginary values on eſtates: that as 
upon a contract betwixt party and party, the contractor would 
not be decreed to pay an unreaſonable price for an eſtate, ſo 
neither ought the court to be partial to itſelf, and do more 
upon a contract made with itſelf, or carry that farther, than it 
would a contract betwixt party and party. On the other hand 
the court might be ſaid to have rather a greater power over a 
contract made with iz/elf than with any other, 


That the depoſit was ſuppoſed to be a proper pledge for ſe- 
curing the ſeller in caſe the intended purchaſer ſhould after- 
wards go off; and had it not been ſufficient, the other fide 
might have moved to have ſuch depoſit increaſed ; but being 
thought a ſufficient pledge, it was puniſhment enough if the 
party that made it was to loſe it, and ſatisfaction enough to the 
ſeller, if he was to have the benefit of keeping the depobi : 
that in this caſe the depoſit was near a tithe of the purchaſc- 


— 


I ˖ů 


+ Determine | 
Dr. 7 :nutjon verius Lord Bui 
heir depoilts were Hifcharged of their contzac ls, 


loling t 


Jin this court {ome little time before; as was alſo the caſe ot 
key; in both which cates the beſt bidders upon 


money; 


De Term. S. Michaelis, 172 f. 


money; ſo that if the ſeller could get as much within 10000. 
of any other purchaſer, he would be no loſer; and if he could 
not get ſo much within 1000 J. then it would appear to be 
dear ſold ; and conſequently a bargain not fit to be executed 
by this court : that the court had made ſeveral orders in caſes 
of this nature, attended with ftronger circumſtances ; as 
where th2 eſtates were greatly incumbered, and the creditors 
would loſe their debts if the bargains did not proceed ; but an 
hardihip ought not to be decreed againſt one, in order to pre- 
vent it's falling upon another : and if thoſe orders ſhould be 
diſcharged, whereby others got off from contracts by lofing 
their depoſits, it would make great confuſion ; and their mo- 
ney muſt be brought again into court, The beſt way certainly 
was, for the court to be uniform in it's reſolutions. 


Wherefore it was ordered that Mr. Frederick ſhic uld laſe his 
depoſit of 1000/7. and be diſcharged of his contract (1). 


Savite . 
Savits. 


3 - . 
. FS » <-> . 1 Es * + S 
EDD 4» iS & — — — WF 4 


— - 
©. = _* 


* = 
Fa. 


OS. _. 
— 


— 


-- 


* 1 
. N 1 - 
<a A air; 2s 


[ 748 ] 


- - 


—ͤ— 


(1) But this is not the general Iaw of the times, as taken notice of by Lord 


of the Court; and the deciſion was pro- Maccle:field. 
bably founded on the general deluſion 


Pleydell Widow and Execu- ä 
trix of John Pleydell, 5 mand, 


Randolph Pleydell and 
Champneys Pleydell, Defendants. 


HE plaintiff's bill (inter al.) was to have the direction 
of the court touching two ſeveral ſums of 400 J. and 
oo. deviſed by the will of 7:hn Pleydell her late huſband, 


The caſe was thus: John Pleydell having no iſſue by the plain» 
tiff Elizabeth his wife, had two brothers, the defendants Ran- 
delph and Champneys Pleydell, and by will dated May 1719 gave 
all his money and ſecurities for money to the defendants his 
ſaid brothers in truſt to pay 200/. to his wife abſolutely, and 
to pay the intereſt of all the reſt of his money to his wife for 


— — 8 


die without iflue, 


then to B. this is good, and muſt be intended, if A. die without iſſue living at Eis death, (2 
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Lord Chancellor 7 
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(2) Vide NVicballt v. Hooper, ante, 198. 
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her life, After her death he gave the intereſt of 4000. part of 
the reſidue, to his brother Randolph Pleydell for his life, then 
to his firſt ſon, payable to him until he ſhould attain his age of 
21; at which time he was to be paid the principal ſum of 
4o00/. But if ſuch eldeſt fon ſhould die before his age of 21, 
then the teſtator deviſed the intereſt of the ſaid 400 J. to the 
ſecond ſon of the ſaid Randalph Pleydell until his age of 21, and 


then to pay him the principal ſum of 400 J. and in caſe of his 


death before 21, to the third, fourth, c. ſons of the ſaid 


Randolph Pleydell in like manner. He alſo gave the intereſt of 
another ſum of 400 J. to his ſaid other brother the defendant 


Champneys Pleydell for his life 3 and after his death the intereſt 


to go to the firſt ſon of this Champneys until his age of 21, 


when the principal ſum was to be paid him : but if it ſhould 
happen that his firſt ſon ſhould die before his age of 21, then 
the intereſt to be paid to the ſecond ſon of Champneys until his 
age of 21, at which time the principal ſum of 400/. was to be 
paid to ſuch ſecond ſon ; but if he ſhould die before 21, to the 
third ſon. Aſter which came a clauſe, “ that if either of the 
« ſaid teſtator's brothers (the defendants Randoloh or Champ- 
&* neys Pleydell) ſhould die without iſſue, in ſuch caſe his ſhare 
„vas to go to the teſtator's right heirs.” And the teſtator 


made his wife executrix and reſiduary legatee. 


The cauſe was heard before the Maſter of the Rells, who de- 
creed, that as to the ſaid two ſums of 400 J. and 400 J. if the 
defendants Randolph and Champneys Pleydell ſhould die without 
iſſue living at their death, then the ſhare of him or them ſo dy- 
ing ſhould belong to the right heir of the teſtator John Pleydel!, 


and not to the plaintiff Eliaabeth the executrix; but if it ſhould 


happen that the defendants Rande/ph and Champneys Pleydeil 
ſhould die, leaving iſſue, which iſſue ſhould alſo die before the 
age of 21, in ſuch caſe theſe ſhares ſhould fink into the reſidrmm 


of the teſtator's perſonal eſtate, 


From this decree the plaintiff appealed to the Lord Chancellcr, 
inſiſting that if either of the defendants Randolph or Champneys 
Pl:yde!l ſhould die without iſſue, his 400/. ſhould go to the 
plaintiff the executrix and reſiduary legatee, and not to the 
heir of the teſtator John Pleydell; for that the limitation of this 
400 J. to the right heir of the teſtator after a death without 


iue, was too remote a poſſibility in caſe of a limitation of 
; money, 
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money, for which I cited 2 V. 349. Breadhurft and Rich- 
ardſen, and Love and Windham's cafe, Sid. 450. as alſo feveral 


others in (a) Pollexfen's Reports. 


Lord Chancellzy : There is a great difference between a li- 
mitation of a truſt of a term for years in ſuch a manner as 
that all power of alienation may be thereby reſtrained, and 
conſequently a perpetuity introduced, and a limitation of a 
traſt of a ſum of money, which may be ſubject to more remote 
contingencies z for in the latter cafe I ſhould think a bond to 
pay a ſum of money upon the death of H. B. without iſſue of 
his body would be good (5) and for the fame reaſon the truſt 
of money limited upon ſuch contingency would be allowed 
alſo. However the proviſo in the preſent caſe muſt be taken 
and underſtood of a death without iſſue then living, which is 
the common meaning of this expreſſion. And though in caſe 
of a deviſe of land to a man, and if he die without iſſue, then 
to J. S. this would give an eſtate-tail, viz, to the iffue of the 
deviſee, and ſo ſueceſſively to the lateſt poſterity, yet ſuch con- 
ſtruction is contrary to the natural import of the expreſſion, 
and made purely to comply with the intention of the teſtator, 
which ſeems to be that the land deviſed ſhould go to the iflue 
and their iſſue to all generations. But notwithſtanding this, 
it would be very ſtrange to put a forced conſtruction upon 
words contrary and repugnant to their uſual import, and only 
to defeat the deſign of the teſtator, by fruſtrating that citate 


which he intended to give. 


But whether this remainder ſhall go to him that 7s (ec) nav 
right heir of the teſtator, or to ſuch as all be fo at the time 
when either of the defendants Rand:{ph and Champneys Pleydell 
ſhall die without iſſue then living, let the conſideration there- 
of be reſpited till that contingency happens, when it will be 
proper to make ſuch heir a party to this bill. (1). 
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PizzyYPELL. 
(a) Vid. from 
fol. 24. to fol, 
44+ 


(b) Vid. the 
caſe of Pinbury 
and Elkin, ante. 
500. 


(c Vid. I Vern» 
35. Danvers v 
Earl of Claren 
dons 


ä 


(1) Reg. Lib. B. 1721. But in and that caſe, therefore, did not turn 
Shepherd v. Liſſin»ham, 29 O#. 1751, on any general doQrine, that the con- 
(now reported in Amb. 122, ) Lord ſtruction of ** dying without iſſue,” was 
Hardwicke obſerved that in P.eydeil v. different in limitations of perſonal 
Pleydell, the former limitations being to eſtate and of real, as ſtated by P. V- 


ſons, the dying without iſſue” muſt /jams, 
mean ** ſuch iſſue; 7. e. ſons;“ 
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Caſe 217. 
Lord Mac- 


CLESFIFELD» 
Equity will aſ- 
fiſt a compoſi- 
tion of a debt, 
if obtained 
without fraud, 
and upon a fair 
repreſentation. 
6) 
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Pollen ver/us Sir John Huband & al, 


HE plaintiff was executor and deviſee in the will of 

the late Six John Huband, and received the perſonal, 
together with the rents and profits of the real eſtate ; but in a 
ſuit in equity touching the ſaid will, being decreed to be but 
a truſtee, he was ordered to account with the defendant for 
what he had received of the truſt eſtate, and upon the account 
was reported indebted 4000 /. to the defendant ; afterwards 
on an appeal to the Lords this decree was affirmed. Where. 
upon Pollen ſtanding out all proceſs of contempt, fled beyond 


' ſea, and while he was abroad, an accommodation was ſet on 


foot, by which it was agreed that Pollen ſhould pay a ſmall 
ſum to the defendant Sir Fohn Huband, who thereupon was 
to releaſe and indemnify him from the creditors of the late 
Sir Fohn Huband. 


After this, Pollen being threatened with ſuits by ſome of 
the creditors brought his bill for a ſpecific performance of the 
agreement, and that the defendant ſhould, purſuant thereto, 
indemnify him againſt the creditors of the late Sir 7 Hu- 
band. 


Objected, That there was not ſufficient reaſon in this caſe 
to extend the aid of a court of equity in favour of Pollen, who 
had acted an ill part throughout. /, In ſetting up a title in 
his own right, when he was but a truſtee, 2dly, in turning 
his back upon juſtice and flying beyond fea. 3dly, In putting 
the defendants to ſtreights and diſſiculties, by detaining their 
juſt debts from them, and then taking advantage of thoſe dif- 
ficulties in making them comply and take ſmall ſums in ſatis- 
faction of much greater; for all which reaſons it was ſaid to 
be very proper to leave the plaintiff to make the moſt at law 
of his compoſition, but not to give him the leaſt aid in equity, 


Lord Chancellor : It muſt be admitted to have been in the 
power of Sir John Huband to make a compoſition of this de- 
mand, and to releaſe (if he had ſo pleaſed) the whole debt. 


—_— 


I 


(1) Vide Cam v. Cann, ante, 727, 


I; 
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It was very lawful either for the plaintiff to aſk a compoſition 
or for the defendant Sir John Huband to grant it. Where- 
fore all that equity ought to guard againſt is only, that no 
fraud be uſed in obtaining the releaſe or compoſition; but 
this caſe is ſtronger, as it was the defendant Sir Fohn Huband 
who firſt propoſed and defired the plaintiff to come into the 
compoſition z on the other hand Rawlins the agent of Pollen 
put every thing in a true light, and the defendant Huband de- 
clared he did not deſire to drive the plaintiff from his family 
and country. Beſides, Pollen having got out of the reach of 
juſtice, it might be for the benefit of the defendant to accept 
of this, though a ſmall compoſition. So that there being a 
fair repreſentation on the plaintiff's ſide, and a juſt compli- 
ance by the defendant, and in a great meaſure executed by 
the plaintiff, let the defendant Sir John Huband execute his 
part of the agreement and indemnify the plaintiff againſt the 
debts of Sir John Huband the teſtator. 


Humphreys ver/us Ingledon. 


NE brings a bill as executor for the recovery of ſome 
of the teſtator's aſſets, wherein it does not appear that 
he has any ways proved the will ; the defendant demurs, in re- 
gard the plaintiff has not ſhewn by his bill, that he has in 
any court proved his teſtator's will. 


is good cauſe of demurrer. But it is enough to alledge he has duly proved the will, without ſayiog 


in what court. See caſe 220. 


Lord Chancellor The plaintiff is very ſtiff, after having 
been told of this flip by the demurrer, not to amend his bill, 
and if he does not prove the will before he is allowed to pro- 
ceed here, probably he never will; now as the Courts at law 
never take notice of a (a) will, ſo as to allow the executor to 
ſue upon it for any perſonal eſtate, until he has firſt proved it 
in the ſpiritual court, ſo it is very reaſonable to obſerve the 
ſame rule in equity; indeed in every other reſpect, ſaving 
only as to the liberty of ſuing, the executor is compleatly ſo, 
before probate z for inſtance, he may aſſign or (6) releaſe, but 
vught not to be allowed to ſue, 


Caſe 218. 
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bring a bill 


ing thereby that 
he has proved 
the will in the 
ſfiricual court; 
if he does, this 
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(a) Vide 


Comber's caſey 
poſt. 767. 


(5) Co. Litt, 
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Hunruxzvs The Court aſked Mr. Gold/borough the regiſter how the 
v. INGLEDON, . . 
| courſe was as to this point ? who anſwered, that the plaintiff 
ought to alledge by the bill that he lad + duly proved the will 
but though he did not mention in what court, it would be 
enough ; whereupon the demurrer was allowed, 


K 


+ The Lord Keeper North, when he firſt came into this court, was of Opinion, 
that a plaintiff adminiſtrator ought to ſhew by his bill where he had taken out 
adminiſtration, to the intent the defendant might be informed in get court to 
look for it, which might be void, if taken out under a wrong juriſdiction; yer 
of late the general allegation of having duly taken out adminiſtration, has been 
held good, eſpecially where (us on demurrer) the cauſe is not then to be deter. 
mined, but the plaintiff muſt ſhew his letters of adminiſtration at the hearing. 
So ſaid and determined by the Lord King in the caſe of Stone verſus Baker, the 
13th of December 1732. | 

Quere, Whether there is any difference, as to this point, between an admini- 
ſtrauon and an executorthip. 


L 754 ] Attorney General, at the 
Relation of Folkes and pAppellants ; 
Battely, 


Sutton and Payman, Reſpondents. 


Caſe 219. In Domo Procerum (1). 


4 Eq. Ca. Ab. HIS was an appeal to the Houſe of Lords from an 


314. pl. 22. order (a) made by the Barons of the Zx#equer, by which 


Fort. Rep. 66, : : 
One ſeiſet of they allowed the reſpondent's plea to an information brought 


ſome lands in for eſtabliſhing ſeveral charities given by the will of Jobn Sut- 
fee, and being l 
ceſtuy que truit ton out of ſome lands in SH, wherein the teſtator had only 


her land . 
—_ them io the truſt or equitable intereſt, and out of the Cheguer-Inm in 


A. for life, e- Holborn, wherein he had the legal eſtate ; all which charities 
mainder to his. i 
firſt and ſecond were to take effect upon the death of the teſtator's nephew 


|» ay wg Thomas Sutton without iſſue male of his body. 


ther) and after F : 
A.'s death without iſſue male, then to a charity, A, is tenant in tail until iſſue born, ſaving as to 


the truſt eſtate, (a) Feb. 10. 7 Geo, 


we © LY , —_ 8 F 


A — — — w——é— 


——ͤ— 
— 
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(1) 2 Bro. P. C. 282. 


The 
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The plea to this information was, * that Thomas Sutton the ATToxnry 


« teſtator's nephew being tenant in tail by the will, had ſuf- 
« fered a common recovery, and thereby barred the charities.” 


The reſpondents claimed under the recovery ; the appellants 
under the charities, And the queſtion was, whether this will 
cave an eſtate- tail in the premiſſes to T homas Sutton the teſta- 


tor's nephew ? 


This caſe was argued at the Lords bar, on Wedneſday the 
20th of December 1721, and on the will was thus: 


John Sutton the teſtator, ſeiſed in fee of the legal eſtate of 
the Cheguer-Inn in Helborn, and only of the truſt or equitable 
eſtate of certain lands in S, which he had formerly pur- 
chaſed in the name of his brother Thomas Sutton, and which 
on his ſaid brother's death, had deſcended to his ſon (the teſta- 
tors nephew) Thomas Sutton, by will dated July 1695 charged 
all his eſtate with the payment of his debts, aud directed his 
nephew and truſtee Thomas Sutton, to convey his Suffolk lands 
to the uſe of his will. (1) Then he deviſed all his lands in 
Suffolk, and the Chequer-Inn in Holborn, to his nephew Thomas 
Sutton for life, and afterwards to the firſt ſon, or iſſue male of 
his body lawfully to be begotten, and to the heirs male of the 
body of ſuch firſt ſon, remainder to his faid nephews ſecond 
fon, and his iſſue male in tail, (not carrying the limitations 
over to his third or other ſons) (2) and afterwards came this 
clauſe (via.) that immediately after the death of the teſtator's 
nephew Themas Sutton without iſſue male of his bedy, the pre- 
miſſes ſhould go to truſtees for charities, 


GEN v. 


SuTTor, 
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(1) Preceding the limitation of the ſhould be void. Bro. P. C. 
(2) Subject to a provilo ** that the 


premiſſes to the nephew for life, &c. 


was a declaration that if the ſaid ne- ** faid Thomas Sutton or his ailigns and 


phew ſhould refuſe to convey the legal 


« the heirs male of his body ſhould not 


eltate of the ſaid premiſſes to the uſes commit waſte upon the ſaid premiſles 
of the will or to acknowledge the truſt ** and ſhould not impeach, queition, 


thereof in manner therein mentioned, 


« or endeavour to defeat, avoid, de- 


then “ all the gifts, legacies and be- ** ftroy, invalidate or obſtruct the 
*« queſts in the ſaid will given, deviſed “ payment of all or any the annu- 
and bequeathed to the ſaid Thomas ** ties, legacies or charitable bequeſts 
' Sutton, and the heirs male of his bf, © in the ſaid Will.“ Bro. . C. 
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— N oe Thomas Sutton the nephew ſuffered a recovery and died 
without iſſue, upon which, whether the recovery barred the 


SUTTON. 
_ charities was the queſtion ? 


For the appellants it was urged, that it was moſt manifeſtly 

the intention of the teſtator, that his nephew Themas Sutton 

(who was obſerved not to be heir at law to the teſtator) ſhould 

have no greater eſtate in the lands in queſtion, thin for liſe 

only; and accordingly the eſtate was expreſsly limited to him 

for and during the term , his natural life, with remainders to 

his ſons as purchaſers ; that it could not be pretended there 

were any words in this «w//, which could poſlibly in a deed 

have created an eſtate- tail in Thomas Sutton ;, if therefore any 

| ſuch was created, it muſt be by implication or preſumption of 

I 756 } the teſtator's intention, and not by the legal import or con- 

ſtruction of the words themſelves ; but ſuch an implication 

was moſt directly contrary to the expreſs declaration of the 

teſtator in almoſt every branch of the will, as well as deſtruc- 

tive of the charities intended by him to be eſtabliſhed for ever. 

That the will (particularly as to the lands in Sl, the legal 

eſtate whereof was veſted in the faid Thomas Sutton in truſt 

for the teſtator) was only a direction and appointment in 

what manner the truſtce ſhould convey his eſtate, ſo as beſt to 

anſwer his intention; and no conveyance thereof having ever 

been made by the truſtee purſuant to ſuch direction exprelsly 

given for that purpoſe in the will, the truſt {till remained to be 

carried into execution by the direction and authority of a court 

of equity, which it was hoped would be ſo done as to give an 

entire effect to the intention of the teſtator expreſſed in the 

ſeveral limitations contained in the will; and not in ſuch a 

manner as would put it in the power of the truſtee, who ought 

to have purſued the teſtator's direction in the eſtabliſhment of 

the charities, to deſtroy them at once, and thereby render 

uſeleſs and ineffeQual the greateſt part of the proviſions made 
by the will. | 


That this caſe was to be compared to that of marriage arti- 
cles for ſcttling lands on the huſband and wife for their lives, 
remainder to the heirs male of the body of the huſband by the 
wife, where the court in ordering the ſettlement would vary 


from the words of the articles, aud limit the eſtate ſtrictiy to 
the 
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the huſband for life, and afterwards to the firſt and every other 


ſon. 


Laſtly, That here were no creditors or purchaſers for a 
valuable confideration, who could be affected, were the con- 


ſtruction contended for, to prevail. 


I argued on the other hand for the reſpondents : This caſe 
may be reduced to few words, (viz.) one ſeiſed in fee deviſes 
his lands to his nephew for life, remainder to his firſt and ſe- 
cond ſon in tail male ſucceſſively, without carrying the limita- 
tions farther to his other ſons; and after his ſaid nephews 
death without iflue male of his body, then the remainder over 
to truſtees, for charities, 


The queſtion is, whether the nephew (who never had any 
iſſue male) by ſuffering this recovery has barred theſe charities? 
and I bumbly apprehend that he has. 


I will begin a notioribus, and from what every body mull 
admit: if I deviſe an expreſs eſtate to A. for life, remainder to 
the heirs of his body, it can be no queſtion, but that A. (not- 
withſtanding the expreſs eſtate deviſed to him for life) has yet 
an eſtate tail veſted in himſelf ; for it is a rule to which every 
one mult ſubmit, that in all conveyances by deed or will, where 
an eſtate for life is limited with (a) remainder medi- 
ately or iminediately to the heirs (or heirs male) of the body of 
the grantee or deviſee; this veſts an eſtate-tail in ſuch grantee 
or deviſee, and the words [heirs, or heirs male of the body] 
are words of limitation. 


My next ſtep ſhall be to ſhew that if I deviſe lands to A. for 
his life, remainder to the ive male of the body of A. this is an 
eſtate in tail male to A. becauſe the word [iſſue] takes in all 
iſſue proceeding from the body of A. though for ever ſo many 
generations, and to the lateſt poſterity. This was determined 
by all the judges in the exchequer chamber, in Lord Chief 
Juſtice Hale's time, in the caſe of King v. Melling, 1 Vent. 214. 
225. 2 Lev. 58. Where one deviſing lands to A. for life, 
remainder to his iſſue male by his ſecond wife, it was adjudged 
an eſtate-tail in A. and that his recovery barred all the re- 


mainders. 
3d!y, 


256 
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3dly, Where lands are deviſed to A. for life, and no ex- 
preſs eſtate to his iſſue or iſſue male, but it is only ſaid, in cafe 
A. dies without iſſue male, then to B. in this caſe by neceſſary 
implication A. has an eſtate-tail becauſe though he has an 
expreſs eſtate for life, yet it is as fully expreſſed in the will, that 
until A. dies without iſſue male, B. ſhall take nothing, and 
therefore for mere neceſſity, tlie iſſue male of A. after his 
death muſt take the lands; conſequently it is the ſame as if 
the premiſſes were deviſed to A. for life, remainder to the 
iſſue male of A. which makes an eſtate- tail in a will to A. in 
caſe he at tliat time had no iſſue male. And for this I would 
beg leave to cite 9 G. 127, 128, (Sunday's caſe) where one de- 
viſed his lands to his ſon William, and if his ſon Milliam ſhould 
have no iſſue male, then to the teſtator's next ſon ; this gare 
an eſtate in tale male to William; ſo in 1 Vent. 230. Lord 
Chief Juſtice Hale ſays, that the words fin caſe A. dies with- 
out iſſue male] give an eftate-tail to A. to which purpoſe hi; 
Lordſhip there cites Bri /ey's caſe z and in 1 Med. 54. in Love 
and Windham's caſe, it is faid by Chief Juſtice Kelynge, that 
in a deviſe to A. for life, and if A. die without iflue, then to 
B. theſe words give . an eſtate-tail, 


The next thing to'be conſidered is, whether the limitations 
interpoſed to the firſt and ſecond fon of the nephew Thema: 
Sutton in tail male, make any alteration in the cafe ? Now plain- 
ly they do not; for by virtue of the words [after the death of 
the teſtator's nephew without iſſue male of his body] an 
eſtate tail is created in A. and in caſe he has iſſne a ſon, then 
that eſtate which was before cloſed in him, ſhall open, to let 
in ſuch firſt ſon to take, Thus was Lewis Bowles's caſe, 11 
Ce. 80. where a man in conſideration of marriage covenanted 
to ſtand ſeiſed of the premiſſes, to the uſe of himſelſ for life, 
remainder to the uſe of the firſt ſon of the body of him and his 
wife in tail male, remainder to the ſecond ſon in tail male, re- 
mainder to every other ſon of that marriage in tail male, 
remainder t the heirs of the body of the hyftand ; this was adjudg- 
ed a veſted eſtate tail in the huſband, but that upon the birth 
of a ſon, the veſted eſtate tail in the huſband would divide, and 
let in the remainder in tail to the fon. So in the principal 


caſe, until the teſtator's nephew Th:mas Sutton had a ſon, and 
while 


T5 ' Wy WW - WY ðↄV oy I BS 
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while this was a contingent remainder as to ſuch ſon, the 
eſtate-tail veſted in the father, 


But beſides what I have mentioned, there is a caſe expreſs 
in point, (viz.) that of (1) Langley verſus Baldwin, referred 
out of Chancery to the Judges of the Common Pleas, during 
the time of the Lord Trevor”'s preſiding in that court, where 
there was a deviſe to A. for life without waſte, with a power 
for him to make a jointure, remainder to his firſt, ſecond, and 
ſo to his ſixth ſon, (and no farther) after which followed the 
ſame words as here, [if A. ſhould die without iſſue male of his 


body, then to B. in fee]; and in that caſe it was refolved by 


all the judges of C. B. that there being no limitation beyond the 
ſixth ſon, and for that there might be a ſeventh, who was not 
intended to be excluded, therefore to let in the ſeventh and 
ſubſequent ſons to take, but ſtill re take as iſſue and heirs of 
the body of A. in tail by deſcent and not purchaſe) the Court 
held the words [in caic A. ſhould die without ifſue male of 
his body] did, ia a will, make an eſtate-tail, This was a ſo- 
lemn caſe adjudged in the very point, and liable to all the ob- 
jections which can be made to the preſent one, (vis.) that 
there was an expreſs eſtate for life deviſed to A. notwithſtand- 
ing which, theſe words [in caſe A. ſhould die without iſſue 
male] were adjudged to give him an eſtate-tail, 


Your Lordſhips will give me leave to obſerve, that there is 
an apparent difference between this caſe of Baldwin and Lang- 
ley and that of (a) Bampfield and Popham, which is wrong re- 
ported in Salt. 236. for there the deviſe was to 4. for lite, 
temainder to his firſt, &. ſons in tail male ſucceſſively, ex- 
tending to every ſon that thereafter might be born of the body 
of A. (ſo that if A. ſhould have had ever ſo many ſons, they 
all would have had a poſſibility of taking) and then came the 
words [and if A. ſhould die without iſſue male of his body, 
then to B.] here it was adjudged that theſæ words ſhould not 
make an eſtate in tail male by implication in A. becauſe there 
was no occaſion for ſuch conſtruction, ſince every iſſue male 
might take by the deviſe to all the ſons in remainder, ſo that 
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the words [in caſe A. ſhould die without iſſue male] were to 


be intended /uch iſſue male; and ſhould not, when vainly in- 
ſerted, and when they could not operate or be of uſe, merge 
and deſtroy an expreſs eſtate for life; but in the principal caſe, 
theſe words have their uſe, (viz.) to let in the third and every 
other ſubſequent ſon born to the teſtator's nephew Temas 
Sutton, and therefore ſhall make an eſtate-tail by implication in 
him. Beſides, this caſe is {till ſtronger from the particular 
penning of the will, the whole tenor whereof ſhews it to have 
been the teſtator's intent to give an eſtate in tail male to Th 


mas Sutton, the nephew, it being ſaid in one part of the will, 


that if the nephew ſhould refuſe or omit, within a year, to 
convey the truſt eſtate in the Syfolk lands (the legal eſtate of 
which he was entitled to as heir to the teſtator's brother and 
truſtee) to the uſes in the will mentioned, then the gift to him 
the ſaid nephew, and the heirs male of his body fhould be 
void ; which plainly ſhews that the teſtator himſelf thought 
he had given the premiſſes in tail male to his nephew, by 
words tantamount, or importing the ſame, as if given to him 


and the heirs male of his body. 


Again, the conditional proviſo annexed to the deviſe that hr 


| ſhould do no awaſte, is an argument he intended him an eltate- 


tail; for if the reſtator had given a bare eſtate for life, he, of 
courſe could not have done waſte, but he had been puniſhable 
for it by the next remainder-man in tail or fee. Alſo the other 
proviſo that the nephew ſhould not alien, or endeavour to alien, 


 ſhews that the teſtator intended him more than an cſtate for 


() 1 Inſt. 123, 


life, for otherwiſe he could not alien; but when the teſta- 
tor recollected that he had given him an eſtate-tail by virtue of 
which he had a power to alien, he thought it neceſſary to an- 
nex a condition which he might imagine a good one, and 
would really be ſo, to reſtrain a feoffment and (a) diſcontinu. 
ance but not a recovery, . 


As for the remainder to the charity, that being ſubſequent 
to an eſtate tail, was plainly at the mercy of the tenant in tail 


to bar by a recovery; for ſo are all eſtates ſubfequent to an 


intail, unleſs fuch as are in the Crown, whether they belong to 
charities, infants or feme coverts ; and if the law were other- 


wiſe, the greatelt inconvenience would follow, perpetuities 
2 would 


— 
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would be introduced, and it would become uſual in ſettle- 
ments of great eſtates, after a limitation to all the male line to 
pive them to a charity, by which means a perpetuity would 
be created, ſince none would buy if the charity could not be 
barred. This was the caſe of Sir (a) Gilbert Gerrard verſus 
Gedfrey M. o94ward, where Sir Gilhert married one bf the co- 
heireſſes of Sir Thomas Spracer of Yaruten in the county of 
Oxford ; but the eſtate being veſted in truſtees for the Lady 
Gerrard in tail, remainder to a charity, Sir Gilbert and his 
lady ſuffered a recovery to the uſe of Sir Gilbert in fee ; and 
Sir Gilbert and his wife afterwards dying without iſſue, the heir 
general, or aſſignee of the heir general of Sir Gilbert, brought 
a bill in the Exchequer againſt the truſtees and againſt the 
charity, for a conveyance of the legal eſtate, which the Court 
of Exchequer decreed accordingly, tho' to the utter defeating 


of the charity. 


As to the laſt point in thus caſe, that of the truſt of the 
$f.1k lands, it has been objected that, being only a truſt, a 
creature of equity, and a direCtion by the teſtator to convey 
this equitable intereſt, according to the limitations in the will, 
equity will mould it in ſuch a manner, as beſt to preſerve the 
intentions of the party, and have it ſo conveyed, as that the 
nephew may never have it in his power to bar eithet his own 
ſons or the charity; that without equity, neither the nephew 
nor any other can come at the legal eitate, and for equity to 
aſſiſt in deſtroying a charity is ſaid to be hard, That equity 
muſt do ſomething to aid the will, is plain; for if a convey- 
ance of the truſt eſtate were to be orderedin the very words of 
the will, ſuch words, if in a deed, will not convey an eſtate- 
tail to the nephew, but there muſt be the words [heirs male of 
the body of the nephew, ] and this will containing a direction 
to convey, is inſiſted to be executory, and compared to articles 
to ſettle lands upon a marriage on the huſband and wife for 
their lives, re:nainder to the heirs male of the body of the huſ- 
band by the wife z in which caſe it has been adjudged, (and 
particularly in the great caſe of (5) Trevor verſus Trevor) that 
when equity is to order the ſettlement, it will decree an eſtate 
for life to the huſband, with remainder to truſtees to ſupport 
contingent remainders, remainder to the firſt ſon, c. in ſtrict 
ſeulement, and not impower the huſband to break it the very 
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moment it is made, which in the principal caſe is urged to be 


the ſtronger, as here is no purchaſer or creditor likely to ſuſſer 


by ſuch conſtruction. 


To which I anſwer, that were this the caſe of articles to 
ſettle lands on marriage on the huſband for life, remainder to 
the heirs male of the body of the man by the woman, the con- 
ſtruction equity would put upon it, would be to have the lands 
ſettled (after an eſtate for life to the father) upon the fit, 
Sc. ſon of the marriage; but there is a wide ditference be- 
twixt articles and a will. A will is the voluntary act and diſpo- 
ſition of the party, but articles of marriage are made upon a 
valuable conſideration. In cafe of articles, two parties arc 
contracting together, and making a bargain, and come to have 
an exccution thereof decreed, under which circumſtances the 


court cannot do juſtice, without going according to the mean- 


{ 754 ] 


() Ante, 142. 


ing of each party. It is then a thing in fer, and in its nature 
perfectly executory : but in caſe of a deviſe, though of a truſt, 
yet it is to be conſtrued by the ſame rules as where an eſtate i, 
deviſed, elſe it would breed the utmoſt confuſion, none would 
know how to adviſe, or what opinion to give on wills, where 


| very often the truſl eſtate is out of the deviſor; it would # 


ſtrangely inconvenient if the deviſee under the ſame will, by 
the ſame words, and in the ſame clauſe too, ſhall at law be 
tenant in tail, and in equity conſtrued to be tenant for life 
only. | 


With regard to the direCting clauſe in the will, that the 
truſtees ſhould convey, that can be no handle for a court of 
equity to make a different conſtruction of a deviſe of a truſt, 


than it would of a deviſe of an eſlate; for every deviſe of a 


truſt implies a direction to the truſtees to convey the premitles 
in manner as the will diſpoſes, cr expre/ſio eorum que tacite ins 
ſunt nihil eperatur ; and as the remainder in fee to the charities, 
is admitted to be well barred with reſpect to the Checquer-t»n, 
wherein the teſtator had a legal eſtate, fo was it intended by 
him that both ſhould go and be enjoyed together. In the caſe 
of Bale and Culeman (a) decreed by Lord Flurccurt in 1711, 
-where a man deviſed his lands to truſtees for payment of his 
debts and legacies, and after ſuch debts and legacics paid, the 
truſtees were directed by the will to convey the premiſſes to 


3 | A. for 


— ,], a. ,,, 


4. for life, with power to make leaſes for 99 years, remainder — — 
to the heirs male of his body, though this was but a truſt and d. 
direction to convey, and though the queſtion aroſe upon a 
will, and an expreſs eſtate was given to A. for his life, with 
power to make leaſes for gg years; yet was.it decreed, that 
an eſtate-tail paſſed by the will to 4. And in this caſe the 
court having taken a diverſity between a direction by a will to 
convey-and articles in conſideration of marriage, held that in 
the latter caſe only, equity, which was to execute the articles 
between the contending parties, would go according to their 
meaning and intention, without having a ſtrict regard to the 
words. 


. 


Upon the whole, for theſe reaſons, and in regard to fo 
many and great authorities, the reverſing of which would ſhake 
the titles of many ſubjects of this kingdom, I am to pray your 
Lordſhips that the order of the court of Excheguer may be 
allirmed. 


Whereupon, after the withdrawing of the counſel from the ( 765 
bar, all the Lords agreed, that as to the Cheguer-Inmn, wherein 


the teſtator Sutton had a legal eſtate, the recovery was clearly 
good, and barred the charities ; 


But with regard to the truſt eſtate in the Suffl lands, and 
which the will directed ſhould be ſettled to the ſame uſes as the 
Chequer-1nn was deviſed, ſome of their Lordſhips doubted, that 
there being a direCtion for the truſtees to convey, this gave a 
handle to a court of equity to interpoſe, and if the court was 
to interpoſe, it was fit and reaſonable to help the intention of 
the party, which was but imperfeQly expreſſed in the will; 
that this aſſiſtance ſhould be given in reſpect to the remainder 
limited to the firſt and ſecond ſons of the teſtator's nephew 
Thomas Sutton, by ordering an eſtate to truſtces during the life 
of the nephew, and ſo to put it out of his power to bar theſe 
remainders to the firſt and ſecond ſon ; that none could blame 
the doing of this, which was an apparent compliance with the 
teſtator's intent; and as the charitics were intended to take 
elfect in caſe only the nephew ſhould die without iſſue male, it 
would be equally juſt to preſerve and aſſiſt ſuch intention by 


_ limiting a remainder to every other of the ſons of Thomas Sit- 
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—— x£y fon the nephew to the truſt eſtate, and then a remainder to the 
3ENERAL . =p | | 
SUTTON. charities. 


But other Lords differed, being of opinion that equity, as to 
limitations of eſtates or truſts of eſtates, ought /equi legem, and 
that were it othgrwiſe, it would be highly inconvenient, and 
occaſion the greateſt uncertainty, and moſt precarious deter- 
minations of property; particularly the Lord Harcourt cited 
the following expreſſion of Mr, Juſtice Twi/den, who, when a 

{ 766 matter was preſſed in behalf of a charity that he thought to be 
| againſt law, replied, I lile charity well, but will 1197 fleal leather 


to make poor men ſhoes, 


However, ſome of the law Lords differing in opinion, the 

* Biſhops made a majority for reverſing the order of the Court 
of Exchequer as to the whole, which was thought not to be 
very miſchievous, as the order of that court was but to allow 
the plea, and conſequently the reverſal thereof did only put 
the reſpondents to anſwer over, without determining the right 


arty ways againſt them +, 


# 


— — FY 4d. 


+ In conſequence of this order made by the Houſe of Lords the defendants 
anſwered, and on the 2gth of Fanuary 1732, the cauſe by the name of the 
Attorney General v. Young & al'. (Payman being then dead) came on in the 
Exchequer, where the Barons decreed, that the recovery ſuffered by the teſtator's 
nephew Thomas Sutton of the truſt eſtate was void, the ſame being contrary to 
the truſt created by the will of John Sutton, and for that there had not been any 
conveyance of the ſaid premiſſes to truſtees purſuant to the directions in the ſaid 
Jobn Sutton's will, and that the defendants ſhould convey to the truſtees for the 
charity, and awarded a perpetual injunction to quiet them in the poſſeſſion. 

With reſpe& to the Cheguer. Inn, the court retained the information, with li- 
berty to either of the parties to aſcertain their title by trial at law; upon which 
the Sutton (who claimed under the recovery) brought their ejectment in the court 
of Exchequer, which was tried in Hilary Vacation 1735, and the jury found a 
ſpecial verdiQ, vir. the ſaid John Sutton's will, and all facts neceflary to bring 
the matter of law before the court; and in Eafter Term 1737, the ſpecial ver- 
dict was argued : in the term following the court gave judgment for the leſſors 
of the plaintiff, being of opinion that Thomas Sutton the nephew took an ellate- 
tail in the Chegier-1rn, and on the 22d of June 1737, the court ordered the te- 
nants to uttorn. Fc. to thy Sultons, 
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Comber's Caſe. 


HE plaintiff brought a „ci. fa. to revive an old decree 
obtained againſt the defendant by the plaintiff's teſta- 
tor about 23 years ſince. 


766 


Caſe 220, 


Lord M ac- 
CLESFIELD. 
An executor 
bringing a fc', 
fa. to revive a 


decree, muſt 


ſhew he has proved the will 3 and there being bona notabilia in divers dioceſes, if he thews proof 
of the will in the ſpiritual court of one of the ordinaties, this is not good z but in ſuch caſe the 


proof mult be in the court of the archbiſhop, 


The defendant pleaded in bar to the ci. fa. that the plain- 
tif”s teſtator after he had recovered this decree lived 15 years 
in the ſame town with the defendant, and never aſked him for 
the moitey; but on the contrary told him that he ſhould 
never be troubled for it, and that he acquitted him thereof, 
(without ſuggeſting any deed or writing for that purpoſe.) 
Alſo the defendant farther pleaded, that the plaintiff in the 
original cauſe (who appeared by the ci. fa, to be ſince dead) 
died poſſeſſed of bona netabilia in two dioceſes within the pro- 


vince of Canterbury, viz. in thoſe of Chichefler and Londgn ; and 


that the executor having proved this will only in the arch- 
deaconry of Surry, ſuch probate was void, and that therefore 
he ought not to be admitted to ſue, 


It was argued for the plea, that though an executor might 
(a) releaſe before probate, yet he could not ſue; and that the 
(54) courts of law or equity took no judicial notice of any execu- 
tor until he had proved the will, for which reaſon, if an execu- 
tor ſhould die before probate, leaving an executor, this executor 
would not be ſo to the firſt teſtator; but an adminiſtration 
mult be granted de banit won, Q. Whereas if the firſt executor 
had proved the will, then his executor would have repreſented 
the firſt teſtatar; and that if che will was not duly proved 
now, in all likelihood it never would; for this being a /i. fa, 
to have an execution of a decree, here was to be no bill; but 
after reviving the ſuit the common proceſs would iſſue for the 
exccu:itn of the decree. 


Lord Chancellor: If this had been an adminiſtration granted 
by the archdeacon or ordinary where there were b:na notabilia 
in divers dioceſes, the adminiſtration had been merely void; 
for the adminiſtrator receives his right entirely from the ad- 

222 miniſtration, 


767 1 


(a) Co. Lite. 
202. b. 

(5) Vide ante 
the caſe of 
Humphreys v. 
Ingledou, 75Þ 


J 768 1 
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Comnux's caſe, miniſtration, but the right of the executor is derived from the 


Caſe 22t. 


At the Rolls. 

2 Eq. Ca. Ab. 
254. pl. 3. 
259. pl. 2. 

It on the c n- 
ſent of the wife 
and her truſtecs, 
and in order ty 
a compoſition 
with the huſ- 
band's credi- 
tor's, the court 
orders part of 
the truſt- money 
to be paid to 
the creditors 
thus conſenting 
to dilcherge him 
of the devts, 
any private 
notes, &c. taken 
by any of the 


will, and not from the probate, as appears from an exccutor's 
having power to releaſe or aſſign any part of the perſonal 
eſtate before probate ; and a defendant at law cannot plead to 
any action brought by an executor, that the plaintiff has not 
proved the will ; though it is true he may demur, if the plain- 
tiff does not in his declaration ſhew the probate, | 


However, let not the plaintiff in this ci. fa. proceed any 
farther in his ſuit without ſhewing the defendant a ſufficient 
probate of the will, and without the farther leave of the court, 
in reſpect of the ſtaleneſs of the demand. 


Middleton verſus Lord Onſlow & al'. 


O NE Mr. Hoclenel married one of the daughters and co- 
heirs of Mr, Middleton without the conſent or privity of 
her relations, and being much in debt, abſconded in privileged 
places, for fear of his creditors, but being a young gentleman 
in hopes of ſome employment, and his wife entitled to a por» 
tion of about 5 or 6000 J. in the hands of her truſtees, ſhe 
with her truſtees petitioned the Maſter of the Rollt, that they 
might make propoſals to Mr. HeckeneP's creditors touching the 
compoſition of his debts, and that thereupon the truſtees 
might be at liberty to apply any ſum not exceeding 5001. for 
that purpoſe ; and Mrs. Hockenel the wife being in court, con- 
ſented that the truſtees ſhould diſpoſe of 500 /. of her portion 
for the purpoſes aforeſaid. 


crecitors for part of their debts, beſides their ſhare with the reſt of the creditors, will be ſet a6 jc. 


[ 769 ] 


Several of the creditors (to the number of about fifty) ſigned 
the deed of compoſition to take 7.7. 6 d. in the pound; but 
about ſeven of the creditors (being the remainder of them) de- 
layed the execution of the deed of compoſition until the laſt day, 
and then executed it ; but at the ſame time took notes and 
bonds from Mr. Hoctenel, to pay the reſt of the money at a 
future day, ſome of which were poſt-dated, and bore date after 
the deed of compoſition, ſome made to other perſons in truſt, 


and otiiers made payable to the creditors or order by way of 
promiſſory 
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promiſſory notes; and in the deed of compoſition, the petition 
and the order of court were recited. 


And now Mrs. Hactenel and her truſtees petitioned the Maf- 
ter of the Rolls, that the creditors might deliver up and dif- 
charge all theſe ſecurities, 


Cur* : I ſhould not, nor indeed could I compel any honeſt 
creditor to compound his debt; but when they have com- 
pounded and agreed to accept of 7 5. 6 d. per pound, and by 
ſuggeſtions that Mr. Hoactenel was to have his liberty, have in- 
duced the court to give way, and the wife to conſent that part 
of her portion, which was not before liable to theſe debts, 
ſhould be applied to this purpoſe, and have prevailed upon the 
truſtees to give away part of the portion to the creditors, and 
aſterwards, on the laſt day mentioned in the deed of compoſi- 
tion (which provided that the whole deed ſhould be void un- 
Jeſs ſealed by all the creditors by ſuch a particular time) have 
come in to take advantage of the neceſſities of the huſband, 
and to gain theſe underhand ſecurities ; as they thereby defeat 
the intent of the order of court authorizing the truſtees to 
compound; as they diſappoint the wife, who, in hopes of her 
huſband's liberty, conſented that part of her portion ſhould be 
applied to the diſcharge of his debts, and as they fruſtrate the 
intention of the truſtees, who in confidence of the huſband's 
having his liberty, have paid away part of the portion towards 
the debts; this underhand dealing of the creditors is a fraud 
on the wife, on the truſtees, and on the court; for which rea- 
ſon let all fuch ſecurities be ſet aſide and delivered up by the 

creditors to the huſband Mr. Hockenel. (1) 


Midot gros . 
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(1) Vide FIG Spiller, 1 Atk. Vez. 156. Cockfbot v. Bennet, 2 


105. Earl Y Chefterfield v. Janſen, 2 Term Rep. 763. 
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Caſe 222. Hawkins ver/us Holmes. 

Lord Mac- | 

— HE plaintiff agreed with the defendant to fell him + 
2 Eq. Gs Ab. houſe for 640. aud by conſent of both parties an at. 
One alte torney was employed to make a draught of the conveyance ! 
ay, 9 -» hag which the attorney accordingly prepared and ſent to the de- 


fendant, who made ſeveral alterations therein, and delivered 
it back to the attorney to be ingroſſed; whereupon a time 


the purchaſing 
an eſtate; this 
not a ſigning to 


— aohon C was appointed for the plaintiff and defendant to meet at a 

e frature v 2 

frauds, though tavern to execute the writings, and for the latter to pay the 

the ſeller after- mone ; a 
y. 

wardg executed 


the conveyance, and cauſed it to be regiſtered, 


The plaintiff and his attorney came to the tavern, where 
the plaintiff executed the writings, and having got the con- 
veyance regiſtered (the houſe being in Middleſex) brought this 
bill againſt the defendant to compel him to pay the purchaſe. 
money, : 


As to ſuch part of the bill, as fought to compel the de- 
ſendant to accept the purchaſe and pay the money, the de- 
fendant pleaded the ſtatute of frauds and perjuries, and ſaid, 
te that neither he, nor any by him lawfully authorized, ſigned 
« any writing, agreement, memorandum or note in relation 
c to this purchaſe, or whereby the defendant any ways agreed 
« thereto,” 


([ 971 ] 


For the plaintiff it was objected, that the defendant's alter. 
ing the draught with his own hand, was as a ſigning, it not 
being material to what part (1) of the draught he had ſet his 

hand, 


_ 


kak Sk. IX. Mod] * 8 —— 


(1) This point received the opinion name à perſon to prepare the leaſe, 


of the court of Exchequer in Stokes v. 
Moore & ux. in Serjeant's Ion Hall, 
March iſt 1786. That was a bill for 
the ſpecific performance of an agree- 
ment for the renewal of the leaſe of a 
houſe from Moore and his wife to Szekes. 
There had been ſome difficulty about 
the terms of the renewal, but at length 
(as the bill charged) they came to an 
agreement, and the defendant Moore 


being called upon by the plaintiff to 


Moore named a Mr. S. for that purpole 
and wwrote certain inſtructions, from 
whence the leaſe was to be prepared in 
theſe words, viz. **The leaſe rene wed— 
Mr. States to pay the king's tax, alſo 
*«« to pay Moore 24 1. a-year half-yearly, 
„% Mr. Stokes to keep the houſe in good 
„ tenantable repair, &c.” To this 
bill the defendants having pleaded the 
ſtatute of frauds, and that plea having 
been ordered to ſtand for an ___ 
wit 
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hand, and in this caſe the contract muſt be looked upon as 
carried into execution, the plaintiff having executed the 
deeds of conveyance, and regiſtered them in the proper 


othce. 


To which it was anſwered, that the ſtatute requires that 
the party or ſome perſon by him lawfully authorized, ſhould 
ſign the writing ; and though the defendant had altered the 
draught with his own hand, yet this could not be called 2 
ſigning, that the ſtatute requires ſigning as a material circum- 
ſtance, which is not to be diſpenſed with in equity, any more 
than at law; that if the defendant had himſelf wrote over the 
whole deed with his own hand, without ſigning it, this had 
not been ſuſſicient, for the ſtatute has made ſigning abſolutely 
(1) neceſſary for the completion of the contract; for which 
purpoſe I cited the caſe of + {hel verſus Potter. 


Lord Chancelley : Unleſs in ſome particular caſes where there 
has been an execution of the contract by entering upon and im- 
proving the premiſſes, the party's ſigning the agreement is ab- 


—— — 
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Hawrins . 
HuLMES. 


——— —ͤ — — 


+ Determined at the Rolls, 77:n. 1719. on the very ſame poin', 


with liberty to except, and the de- 
fendants having then by their anſwer 
admitted the written inilructions, 
one queftion made on the hearing 
of the cauſe was, whether there was 
a ſufficient fgnature by Moore to take 
this agreement out of the ſtatute. 
And for the plaintiff it was infiſted that 
Moore having written his own name in 
the body of theſe inſtructions would a- 
mount to ſuch a ſignature—andthat it 
did not ſignify whether the name was 
to be found at the bottom or the top or 
za the body of the inſtrument, Welford 
v. Beazeley, 3 Aik. 503. — and it was 
lixened to the caſes upon wills, in which 
it had been determined that the tefta- 
tor's writing his name in the introduc- 
tion to the will, was a good ſigning 
within the ſtatute. On the other fide 
the preſent caſe of Hawtins v. Holmes 
was relied upon. The Lord Chief Baron 
and Mr. Baron Eyre delivered their opi- 


nions (and the other Barons agreed) that 

the ſignature required by the ſtatute is 
to have the effect of giving authenticity 
to the «45. inftrument, and where the 
name is inferted in ſuch a manner as 
to have that effect, it did not much 
ſignify in what part of the inſtrument 
it was to be found—as in the formal 
introduction to a will-—but it could not 
be imagined that a name inſerted in the 
body of an inſtrument and applicable 
to particular furpojer could amount co 
ſuch an authentication as the ſtatute 
required, —upon which (as well as up- 
on another) ground the bill was diſ- 
miſſed. 

(1) But a letter referring to, and 
promiting to perform, a written agree- 
ment, though not ſigned, is ſufficient 
to take the caſe out of the ſtatute. 
T awney v. Crowther, 3 Bro. Cha. Rep. 
318, 


ſolutely 


771 De Term. S. Michaelis, 1721. 


j u. ſolutely noceliny for the compleating of it; and to put a dir. 
ferent cquſtruction upon the act, would be to repeal it; as to 
what has been inſiſted upon in relation to the plaintiff the 
vendor's executing and regiſtering the deeds, this indeed looks 
artful on the plaintiff's fide, but is all of it immaterial, with 

+ reſpeCt to the defendant, to whom the other could not convey 
or veſt an eſtate in him againſt his will : it is true, the plain- 
tiff's having regiſtered the conveyance may put a difficulty on 
him how to get back the eſtate ; but it being his own doing, 
and with a deſign to faſten the eſtate on the deſendant, he 
muſt thank himſelf for it. () 


His Lordſhip morever hid a ſtreſs on what the defendant 
mentioned in the anſwering part, wherein it was ſworn that 
it had been agreed between the plaintiff and the defendant, 
that the latter might be off at any time, on paying the charge 
of preparing the writing, which the defendant ſaid he was 
willing to do. (2) 


—— —_—_—— ____ th Ls — — —_— — 
- 
. * — 


17721 


3 — 
o 


(1) Where one party has been per- 
mitted by the other to act upon a parol 
agreement, it is conſidered as a ſpe- 
cies of fraud in the latter to infilt upon 
the ſtatute as a bar to a ſpecific per- 
formance of the whole agreement. 
Vide Hollis v. Edwards, 1 Vern, 159. 
Butcher v. Stapely, 1 Vern. 363. my 
eroft v. Lyfter, (cited) 2. Vern. 4 
& mas v. Bayly, 2 Vern. 627. 2 
v. Buckland, 2 Freem. 268. Savage 
v. Fofter, 9g Mod. 37. Lord Pexgall 
v. Roſs, 2 Eq. Ca. Ab. 46. pl. 12. 
Anon. 2 Eq. Ca. Ab. 48. pl. 16. 


Laco v. . Pre. Cha. 519. Sa- 


good v. Meale, Pre. 8 3 Clerk 
v. Wright, 1 Atk. Lacon v. 
Mertins, 3 Atk. 4. Burl of Apylesford's 
caſe, 2 Stra. 783. Gunter v. Halſey, 
Amb. 586. Whaley v. Bagenal, 6 Bro. 
Parl. Ca. 45. Whitbread v. Brock- 
burt, 1 Bro. Cha. Rep. 404. 

(2) In what caſes and in what man- 
ner the ſtatute of frauds may be plead- 
ed to a bill for the performance of a 
parol agreement, vide in Whitbread v. 
Brockburſt, 1 Bro. Cha. Rep. 404. 
Whitchurch v. Bevis, 2 Bro. Cha. Rep. 
552, and the caſes there mentioned. 


. *« R wwe — 88 n 8 a 
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Herbert & al' ver/us The Dean and Chapter of Caſe 223. 


Weſtminſter and Dr. Broderick, & e contra. 


P ON the plague which happened in the year 1625, 
the church-yard of St. Margaret's Weſtminſter not be- 
ing large enough to bury the dead pariſhioners, the inhabi- 
tants of that part of the pariſh, which now reſorts to the new 
chapel built there, petitioned the dean and chapter of JWeſt- 
minfler (who were lords of the manor) to grant them a waſte 
piece of ground to bury their dead, which accordingly the 
dean and chapter did under their ſeals, and it was ſolemnly 
conſecrated ; afterwards theſe inhabitants were at the charge 
of building a chapel there, having firſt obtained a royal licence 
for that purpoſe, The veſtry-men and chapel-wardens had 
ever ſince the year 1653 elected the miniſters who were to 
preach there; but now the dean and chapter of Weſtminſter 
claimed a right to name the miniſter who ſhould preach and do 
divine ſervice in this chapel. 


| On a bill brought to ſettle the right of nominating the 
parſon of this chapel; and on a motion by the defendants 
that the plaintiffs might produce the veſtry books before a 
Maſter, for the defendants if they pleaſed to take copies; it 
was objected, that the plaintiffs ought not to be ordered to pro- 
duce their evidence; for that this caſe was not like that of a 
lord of a manor producing his court-rolls to the tenant, be- 
tauſe the lord, as to the court-rolls, is a truſtee for the tenant; 
whereas one, not a tenant, cannot oblige the lord to produce 
his courterolls z and here the dean and chapter are ſtrangers. 


Lord 


774 


774 


Hennrar v. 
The Dean & 
Chapter of 
WisTMin- 
$TER, 


Building and 
endowing of a 
church, did ori- 
ginstiy entitle 
the patron to the 
patronage, 
Impropriator of 
a pariſh has nv 
right to nomi- 
nate a preacher 
to every ch pel 
within the pa- 
riſh z it might 
be a hardſhip if 
he ſhould be 
bound ſo to do; 
neither ought it 
to be at his 
eletion. One 
may build a 
private chapel 
for himſelt and 
family, or for 
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Lord Chancellor: When the dean and chapter gave this 
ground, they did not reſerve any power to nominate the 
preacher ; and the inhabitants of the chapelry were at the ex- 
pence of building the chapel. Now the building and (a) en- 
dowing of the church, was what at common law originally en- 
titled the patron to the patronage; here the inhabitants built the 
chapel, and (as appears) by the pew-money have endowel it, 


1721. 


It is not reaſonable to ſay that the dean and chapter, as parſon 


appropriate, have a right to ſupply every chapel built within 
the pariſh with a preacher ; it would be an expence and hard- 
ſhip upon them to be ohliged fo to do; neither ought it to be 
at their election to ſupply it: far ſuppoſe I build a chapel in 
my houſe for myſelt, the parſon is not bound to provide for 


it; or ſuppoſe I build a chapel in my houſe for myſelf or my 


next neighbour, can the parſon name one to preach there? I 
think not; and it will make no alteration, if the chapel which 
I build in my own ground, be intended for the uſe of twenty 
neighbours beſides my own family. 


himſelf and neighbours, ar for himſelf and twenty neighbours, and this will nat give the uns a 


right to nominate 2 preacher there. 


[975] 


(4) 1 Marek 
1721, 


(a) 2 Init, 17. b. 119. b. 


As to the motion, that the plaintiffs ſhould produce the 
veſtry- books before a maſter, ſince they in their anſwer to the 
croſs bill refer thereto, and by that mcans make them part of 
their anſwer, referring to them (as it is ſaid) for fear of a 
miltake z for that reaſon t e court ought to let the defendants 
ſee them; otherwiſe there would be no relving upon the an- 
ſwer of thoſe who are thus guarding themſelves by references 
for fear of a miſtake, and to avoid exceptions to their anſwer : 
wherefore, for that the plaintifs, who were bound to hear their 
cauſe in a ſhort time, have tlie favour and aid of the court by 
an injunction, and ta the intent that the cauſe may come 
more fully before the court at the hearing, let them bring the 
veſtry-books before the maſter, and the defendants wha arc 
plaintiffs in the craſs cauſe, if they pleaſe, take eopics. 


But (5) afterwards on the hearing, the Court decreed that 
the right of nomination of the miniſter did belong to the dea 


and ane 


vr 
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Coleman verſus Winch. 


A Seiſed in fee of lands makes a mortgage to B. for 100/, 

and afterwards borrows 100/. more of B. upon bond, 
and dies ; the heir at law conveys the inheritance and equity 
of redemption of the premiſſes to trultees, in truſt for payment 
of all the bond and ſimple- contract debts of his father equally; 
after which the truſtees bring their bill to redeem B. who 
inſiſts on being paid his debt by bond, as well as that by mort- 
gage; and for the mortgagee it was objected, 


775 


Caſe 224. 
Lord Mac- 


CLESFIFLD, 
2 Eq. Ca, Ab. 


498. pl. 19, 


Preced.in Chan, 
11. 

One ſeiſed in 

fee m'rtgazes to 

A. and after- 

wards binds 

himfc if and bis 

heirs by band to 

A and dies 3 

it the heir comes 


to redeem this mortgage, he muſt pay the bond debt as well as the mortgage, bat if the heir af- 
6gns the equity of redemption to F. 5, who brings his bil to redeem, be (hall pay the mortgage 


only, and not the bond-- 


Firſt, That as he had the eſtate at law abſolutely, and the 
truſtees could not come at it without the interpoſition of equity, 
it ſeemed not agreeable to reaſon, that he ſhould be hindered 
by this court from receiving what was due to him by bond as 
well as by mortgage, the former being as, jult a debt, and as 
much due in conſcience as the latter. 


Secondly, That if the heir had brought a bill to redeem the 
mortgage, it was plain he muſt have paid as well the bond- 
debt as that by mortgage; and if the heir muſt have paid it, 
why ſhould any one claiming under him, be in a better con- 


dition than he himſelf ? 
Lord Chancellor: The bond of the anceſtor, wherein the heir 


is bound, becomes upon the anceſtor's death the heir's own 
debt, for which he is ſuable in the debet and detinet ; and there- 
fore if he comes to redeem the mortgage made by his anceſtor, 
he mult pay the debt by (1) bond, as well as that by mortgage; 
but though this be the debt of the heir, it cannot be ſaid 


— — — 


lt 


— ** 5 


_ 


6— at. „ * — 


(1) Shuttlexworth v. Laywwick, 1 Vern. 
245. Peavis v. Corbett, 3 Atk. 556. 
Troughton v. Trou,hton, 1 Vez $7. 
So, thall deviſee within the ſtatute of 
fraudulent devifes, C5allis v. Cafborne, 
a Eq. Ca. Ab. 325. pl. 9. Otherwiſe, 
where the devite is for payment ot 


debts, Heames v. Bance, 3 Atk. 630. 
Nor ſhall a mortgagee be permitted to 
tack his bond, as againſt other ſpecial - 
ty creditors, in the courſe of admini- 
ſtration of legal aſſets. Lonthian v. 
H. , 3 Bro. Cha. Rep. 168. 


to 
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—— v. to be due from the heir's aſſignee, the bond being ng 
11 upon the land: which appears moſt plainly, in that 
$0 if one poſ- jt was no lien on the land, even againſt the + mortgagor 
— — himſelf who happened to be indebted to the ſame perſon by 
deter , mortgage and by bond. Suppoſe one be indebted to 4. by 
becomes indebt- mortgage of a term for years, and alſo indebted to him by 
ed by 2. bond; if on the death of the mortgagor, his executor brings a 
and dies, the bill to redeem the mortgage, he muſt pay both; but if the 
executors ſhall K , 
not redeem executor aſſigns over the equity of redemption of the mort. 
. gaged term, and the aſſignee of the executor brings a bill to 
— the mortgage; redeem, he ſhall only (2) pay the mortgage money. 80 
Aitor of th tef. if the teſtator being poſſeſſed of a term mortgages it to 4. 
fator brings his and becomes alſo indebted to A. by ſimple contract and 
777 dies, his executor bringing a bill to redeem, fhall pay boch 
(3) the mortgage and the debt by ſimple contract, be- 
cauſe the very equity of redemption is afſets to pay ſim- 
ple- contract debts ; but if any creditor of the teſtator brings 


a bill to redeem this mortgage, he ſhall pay only the mort- 
gage. 


Lord Chancellor farther ſaid, that the law of England, in 
ſuits againſt heirs, imitated the civil law; where an heir ſued 
by a bond-creditor is ſued as for his on debt in the debt 
and detinet, and is primd facie ſuppoſed to have aſſets, but 
that the heir might diſcharge himſelf by ſaying, that at 
the time of the writ brought he had no aflets, or if he 
has aſſets deſcended, may ſhew thoſe aſſets, of which the 
plaintiff may, if he pleaſes, take judgment; and that in 


— — 


— 


+ Quere tamen; for in the caſe of Baxter verſus Manning, 1 Vern. 244, it 
was decreed by Lord Keeper North, that where the mortgagee lent more money 
to the mortgagor on bond, the mortgagor ſhould not redeem without paying the 
bond-debt as well as the mortgage; aud yet in the caſe of Chailis v. Caſborr, 
Precedents in Chancery 407. it was laid down by counſel for a rule, and agreed 
to by Lord Coxuper, that the mortgagor himſelf is in ſuch caſe to be let into a 
redemption upon payment of the mortgage money only; though poſſibly there 
may be ſome difference, as to the rule of the court, between a mortgagor's 
coming to redeem and a mortgagee's bringing his bill to forecloſe. (1) 


(1) Vide Morrett v. Paſte, 2 Atk.53. Rep. 21. ; 
Archer v. Snatt, 2 Stra. 1107, Anon, (3) So, Anon. 2 Vern. 177. De- 
2 Vez. 662. mainbray v. Metcalf, Pre. Cha. 419. 

(2) Yanderzee v. Willis, 3 Bro. Cha. | 


calc 
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caſe the heir had aliened before action brought, though at 


Corrwan . 
Winxca. 


law there was no remedy againſt him, yet in equity he was 
reſponſible for the value of the land aliened ; but now the 


heir is made liable at law (a) for the value of the aſſets he has 


aliened, 


Savile verſus Blacket. (1) 


Settlement of lands was made to the uſe of A. for 99 
years, if he ſhould ſo long live, remainder to truſtees 
during the life of A. &c. remainder over, with a power to A. 


Tenant for 99 years, if he (© long live, with power of charging the premiſſes with ſums of money, 
joins in ſuffering a 1ecovery, and declares the uſes thereof j this extinguithes the power of charg- 


ing the eſtate, 


(a) By 3&4 


Caſe 225. 


MaAccists- 
tr. 

2 Eq. Ca. Ab. 
568. pl. 2. 
C72. pl. 6. 


% 


to 


* — — 


(1) This caſe now came on upon an 
exception to the maſter's report, and 
alſo for further directions. The point 
on the exception was this—SirEdward 
Blacket, late father of the two plaintiffs 
Henrietta Saville and Alithea Blacket by 
his will of the gth of April 1718, gave 
to his ſaid two daughters 2000/. a- piece 
to be paid in the manner therein men- 
tioned (7, e.) 5001. a-piece part there- 
of he directed to be charged upon and 
raiſed out of the premiſſes compriſed 
in his marriage ſettlement, and which 
lands (as he declared) he had a power 
by the ſettlement, to charge with | 000/, 

It having been referred to the maſter to 
inquire and ſtate what premiſſes were 
liable to ſuch charge, the maſter found 
„That by indentures of leaſe and re- 
leaſe dated 24th & 25th Nov. 1676, 
(being the marriage ſettlement of Sir 
Edward Blacket, plaintiff's father,) Sir 
Edward had an eſtate in all the lands 
in the county of Northumberland, (men- 
tioned ia the cauſe) for 99 years, if 
he ſhould fo long live, /ans waſte, and 
from and after the determination of that 
eflate, they were limited to the uſe of 
A. and B. during the life of Sir EA“ 
ward, to preſerve contingent remain- 
ders, and that after the death of Sir 


Edrvard the lands were charged with 


2 yearly rent of 300 J. to the intended 


wife for her jointure, remainder to the 
firſt and other ſons of the ſaid marriage 
in :ail male, with divers remainders ro 
other parts of the family, remainder to 
the right heirs of Sir iam, father of 
Sir Edward, And that by the ſaid 
ſettlement Sir E£#xvard had a power, in 
caſe there ſhould be one or more daugh- 
ters, and a fon or ſons of the ſaid mar- 
riage, by deed or will, to charge all or 


any parc of the ſaid premiſſes with any 


portion or ſum of money not exceed- 
ing 1000/. to ſuch daughter or daugh- 
ters. That by indenture of 27 Jan. 
1704, made between Sir Edward of the 
uit part, A. and B. of the 2d part, and 
William Blacket eldeſt fon and heir ap- 
parent of Sir Edward of the 3d part, 
reciting the limitations to Sir Edward 
for 99 years, and to A. and gg. as truſ- 
tees to preſerve, &c. they the faid truſ- 
tees, with the privity and conſent of 
Sir Edxvard (teltified as therein men- 
tioned) yielded up and ſurrendered to 


il iam Blacket and the heirs male of 


his body, all the eſtate, term and inter- 
eſt limited to them and their heirs as 
aforeſaid. That by indentures of leaſe 
and releaſe of 28 and 29 July 170g: 
made between Sir E4xard, and William 
his fon, and Diana the ſon's wife of 
1ſt part, C. and D. of 2d part, E. and 
F. of 34 part, C. and the ſaid A. (ſur- 

viving 


- 
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to charge the lands with divers ſums of money. A. the 
truſtees and the remainder-man in tail join in ſuffering a re- 


covery, and declaring new uſes thereof, via. to the uſe of 4. 
for life, with remainder over. 


Lord Chancelty + This joining of A. in making the new ſet- 
tlement without reſerving a power to charge the premiſes 
with the ſaid money, has deſtroyed that. power which A. had 


ark. 2 . 
- 


viving truſtee of the ſettlement of 
1676) of the 4th part; and H. and J. 
of 5th part; in conſideration of a mar- 
riage had between Miiliam and Diana, 
and of 8000/7. her marriage portion, the 
ſaid Sir Edxvard, William and Diana 
granted, releaſed, c. to C. and D. all 
the ſaid premiſſes to hold to them and 
their heirs, for the purpoſe of making 
tenants to the præcipe in order to ut. 
fer a recovery (which was afterwards 
ſuffered) and declared the ſame toenure 
to the uſe of Sir Edavard for gg years, 
if, &c. ſans cuaſle (chargeable with an 
annuity of 100/. to Diana if ſhe ſur- 
vived #illiam) remainder to G. A. H. 
and I. in truſt to preſerve, &c. remain- 
der to uſe of Milliam for gg years, if 
Sc. remainder to his 1it and other ſons 
in tail male, &:.— Whereupon the ſaid 
maſter conceived that by the indenture 
of 25 July 1676, Sir Edward had a 
tull and ſufficient power of charging all 
the pre miſſes therein contained with 
any portion or ſum not exceeding 1600/. 
and that by the deed of 27 Jan. 1704, 
Sir Ela being minded to bar the 
ules and remainders in the ſettlement 
of 1676, prevailed on the truſtees to ſur- 
render their intereſt therein, which ſaid 
ſurrender the ſaid maſter took to be 
invalid in law, by reaſon that Sir Edward 
was then living and had in no ways 


ſurrendered his term and eſtate, and 


conſequently no eſtate ever veſted in 
the truſtees, it not being to commence 
until after the determination of Sir EA. 
<ward"s eſtate. Aud the ſaid matter did 
conceive that in the recoveries ſuffered 


— — 


upon the deed of 1509, there wanted a 
good tenant to the præcipe, by reaſon 
that Sir Edward had by no precedent 
act ſurrendered the eſtate which be had 
by the ſettlement of 1679, but eo inflantt 
that he executed the deeds of 1709, 
together with #7/{;zam his ſon, it ope- 
rated as a ſurrender, and his eſtate was 
determined and veſted in 4. the ſur- 
viving truſtee of the firſt ſettlement, 
which A. was made a party to the 
d-eds of 1709, but never executed the 
ſame, and he not joining with Sir EA. 
abr, William and Diana in the con- 


veyance to C. and D. no freehold ever 


veſted in them, and therefore the ſaid 
ſettlement of 1666, muſt be till ſub- 
fiſting and valid, and therefore the ſaid 
maſter conceived that Sir Edward had 
ſtill a good power of charging the pre- 
miſſes, with the ſaid two ſums of 5001. 
and appointed. it to be paid according- 
ly. Lo this report Sir Edzward Blacket 
(zd ſon of Sir Edtvarl, ſenior) except- 
ed, fot that the maſter ſhould have cer- 
tified that the recovery was well ſuffer- 
ed, and that the power of Sir Eaxuvar! 
ſenior, under the ſettlement of 1676, 
was thereby extinguiſhed. And the 
Lord Chancellor allowed the excep- 
tion, but upon the further directions, 
decreed the two ſums of 5 J. to be 
paid out of the father's perſonal eſtate. 
Reg. Lib. B. 1719. fo. 497. and 1721. 
fo. 181.—As to the nature of the eſtate 
which the truilees in this caſe hail, vide 


Smith on demiſe of Dormer v. Pa. t- 


Lurſt, 3 Atk. 135. 
of 
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of charging; for the contrary conſtruction would enable him 
to defeat his own grant. 


There are 'two ſorts of powers, one annexed to the eſtate, 
28 a power to make leaſes, &c. which is deſtroyed by parting 
with the eſtate z another which may be termed collateral to 
the eſtate, as this of charging it with money; and this 
laſt A. would have had, tho' he ſhould have ſurvived the term 
of 99 years; for ſtill he might have charged the premiſſes 
therewith z ſo might he have done, though he had aſſigned 
over the term; but having joined in the new ſettlement, he 
muſt not now derogate from his own act, or undo what he has 


done before, 


Then another queſtion arofe upon the will of 4. whereby 
he had bequeathed 1000/7. to J. S. out of theſe lands; and it 
was inſiſted, that though this might not be good as a charge, 
it ſhould nevertheleſs take effect as a legacy, which was not 
hurt by making an additional ſecurity for it ; and therefore if 
one ſhould grant an annuity out of the manor of Dale, to 
which he had no title, though this could not operate as a 
charge upon the manor, yet would it be good as a grant of an 
annuity to charge the perſon 3; for that the main intent of the 
tetator being to give this legacy to J. S. the legatee ſhould 
have it one way or another, either out of the land or per- 
ſonal eſtate. 


Lerd Chancellor : Here is a particular proviſion for this le- 
cacy of o . Now it is poſſible for a legacy to be charged 
in ſuch a manner upon a certain fund, as that upon its failing, 
the legacy ſhall be loſt, It is material, that this bequeſt is 
grounded upon a power, and may be thought no more than 
the execution of that power, which, if void, muſt of courſe 
be a void bequeſt alſo, It is likewiſe obſervable, that the will 
gives the rekdue to the teſtator's eldeſt ſon : ſo that to make 
this legacy good, the child who is the legatee, and otherwiſe 
provided for, muſt take it away from another child, and what 
makes it {till harder in the principal caſe is, that the legacy 
would by this means be taken away from an heir, in order to 
e given to a younger child. A charge upon land ſeems not 


to be ſo ſtrong as a giſt of a legacy. 
Vo. I. Uu But 
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ſecond net, 


One deviſes 2 
legacy out of a 
fund, which 
fails, whether 
and in what 
caſes, the legacy 
ſhall be paid out 
of the perſonal 
eſtate, 
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— But at length it weighed with the court, that the value of 
this land was ſo conſiderable as to amount to 1000/. per ann, 
and the deſign appeared to be, to leave the younger child the 
two ſeveral ſums of 1000 J. one charged by expreſs words up- 
on the perſonal eſtate, and the other upon the land; his Lord. 
Hip laying, that if a legacy was given to J. S. to be paid out 
of ſuch a particular debt, and there ſhould not appear to be 
any ſuch debt, or the fund fail, ſtill the legacy (1) ought to be 

(s) Vide Swind. paid, and the failing of the (a) modus appointed for payment 
1225 ſhould not defeat the legacy itſelf. 


— 


(1) Vide Rider v Wager, poſt. 2 Abluruer v. Macguire, 2 Bro. Cha, 
vol. 330. Ellis v. Walker, Amb. zog. Rep. 
Attorney General v. Parkin, Amb. 566. 


Caſe 226. Trott ver/us Dawſon, & e contra, 


| ng —— HE plaintiff was a truſtee for one Archdale, as to an 


eſtate. A. lays eighth of the proprietorſhip of the province of Carolina, 
out money in R . 
relation to the and was put to great trouble and charge in relation to the 


38 affairs of the province. This buſineſs, charge and trouble 


alſigas the trut was all undergone during ſuch time as Archdale was the c 
1 que trufl, and afterwards Archdale aſſigned his intereſt to the 


a bill for a con- 


veyance of the defendant, who being ſucd by the plaintiff Trott for the mo- 
eſtate ; C. malt wag 1 : | 
have as convey- Rey expended by him in relation to the premiſſes, brought his 
7 eros bill againſt the plaintiff the truſtee, in order to compel 
money by him him to convey over the truſt eſtate to the defendant, who, as 
1 was inſiſted, ought not to allow for any of this charge and 


the premifſes. trouble, which was all upon the credit of Archdale. 


780 

9 Lord Chancellor : Dawfen the aſſignee of Archdale cannot be 
in a better caſe than Archdale, under whom he claims; where- 
fore as Archdale would not have had the aſſiſtance of a court 
of equity, without paying for the charge and trouble which 
Tratt had been at in relation to this truſt : ſo by a parity of 
reaſon the defendant Daun, as claiming under Archalc, 
- muſt do the ſame thing, which it was incumbent upon Archdz/e 

to have done. (1) a 


* 
»ä¼ — — — <— 


(1) This decree was reverſed on 3 Bro. P. C. 449. where the caſe is te- 
appeal to the Lords 27th March, 1729. ported much more at length. 
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* Benger ver/us Drew. Cafe 227. 


88 copyhold lands held of a Weſt country manor were — — 


granted by copy to the huſband and wife, and J. S. for 2 Eq. Ca. Ab. 
their ſeveral lives ſucceſivè, and by the copy it appeared that — en — 
the fine paid to the lord of the manor was the money of the Where la a 


huſband and wife. DO 


lives, vis. to the 
huſband and wife and a third perſon, the fine was mentioned to be paid by the huſband and wife ! 
This, there being no full evidence to the contrary, made the third pcrſon only a truſtee for the 
huſband and wife, and the ſurvivor of them. 


Lord Chancellor : This third perſon (J. S.) named in the [ 781 “J 

grant is in equity to be intended but as a truſtee for the huſ- 
band and wife, and the ſurvivor of them, by whom the pur- 
chaſe money was advanced, and it being mentioned in the 
copy that the fine was paid by the huſband and wife, is ſtrong 
evidence of the faQ's being ſo; which though the court will 
not look upon as concluſive, yet any evidence given to con- 
tradict it, ought, in order to prevail, to be very clear and 
full. (1) 


(1) Withers v. Withers, Amb. 151. 


Wood verſus Story and Bell. Caſe 228. 


il HE defendant Story was a quaker, and of ſo tender a EI 


conſcience, that he could not prevail with himſelf ej- 1 Eq. Cs. Ab. 


ther to ſwear or affirm. The plaintiff brought a groundleſs — oth al 


bill againſt him to be relieved touching the ſum of 44/. 2 5, lowed a Quaker 


for two ſhares in the Pennſylvanian company, of which two — — —— 


ſhares the plaintiff was purchaſer; but it appeared that the oath or em- 


other deſendant Bell ſold theſe ſhares to the plaintiff, and re- — — 
ceived of him the purchaſe money. frivolous. 


The defendant Story was committed for not anſwering ; [ 782 ] 
and now on his petition to be admitted to anſwer without oath 


or affirmation : 
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Lord Chancellor: Nothing can more pervert juſtice than to 
Bars. make a court of juſtice and the proceſs thereof a means of 
oppreſſion; and whenever that appears to be the caſe, I will 
relieve the party oppreſſed. 


Let the defendant be diſcharged out of cuſtody, and his 
anſwer taken without oath or aſſirmation. 


Note; It was ſaid that the like order had been made by the 
Lord Harcourt in Dr. Heathcot?'s caſe. 


Ex Parte Lee. 


Caſe 229. 
Lord Chanceltor S. petitioned to take out a commiſſion of bankruptey 
* againſt Lee, and his debt (amounting to 100 J.) ap- 


peared to conſiſt of notes made payable by the bankrupt 
— Ab. to other perſons who had indorſed them to the petitioner, 
An affignee or and to have been bought in by him at 10 5. in the pound; 
—— notes upon which it was objected that ſuch "creditor who came by 


at an under va- his debt in this manner, was not entitled to ſue out a com- 


for the fu 11 miſhon. 


ſums of the 
notes, and may ſue out a commiſſion as a creditor for ſuch full ſums. Secus, of an aſſignee of 


bond, or where the indorſement of the note is ſubſequent to the bankruptcy. 


Lord Chancelbr : Though the petitioner for this commiſſion 
has thus gained the notes given by the bankrupt, yet he is 
plainly a creditor, jult as if the perſons, to whom the bankrupt 
before his bankruptcy gave theſe notes, had paid an under-rate 
for them; nay though they had been given without any con- 

{ 583 ] fGideration, yet are they now become his debts, and the legal 
right thereto veſted in the indorſee. Secus, in caſe of an aſ- 
fignment of a bond, foraſmuch as ſuch aſſignee, not being the 
legal creditor, could not have taken out a commiſſion. Allo, 
had the indorſement in the principal caſe been made after the 


- CFE HS —_— — 0 


bankruptcy, it might be a queſtion whether ſuch indorſee * 
would be intitled to a commiſſion ; he not being a creditor for | 
100 I. or capable of taking out a commiſſion at the time of the q 


party's becoming a bankrupt (1). 


— 


(1) Sed vide ex parte Thomas, 1 Bingley v. Maddiſon, 1 Cook's Bank. 
Atk. 73. Anon. 2. Will. 135. Laws, ad edit. 23. | 
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Acherley verſus Wheeler and Vernon. Caſe 230. 


Lord Mac» 
HE bill was to recover the intereſt of a legacy of — 
6900 1. given to the plaintiff by the will of her uncle 10 Mod. 518. 
Mr. Vernon _ 
. 0 Com. Rep. 381. 


13. 

2Fq. Ca. Ab 209. pl. 3. 565. pl. 5. A. amengf other legacies leaves 000 l. es ks niece B. at 
1$ or marriage, end gives the refidue of his perſonal eftate to be laid out in land, and ſettled in 
brit ſettle ment on C. for 99 years, remainder to his firft fon, &c. in tail, afterwards A. by codi- 
cil deviſes, that the 1000 J. given by his w. to his faid niece ſhould be made up 6000 I. payable 
at 21 or morriage: The niece was 18 at the time of the teftator's making his codicil and under 
21, Decreed ſhe ſhould have the intereſt of the Go. from the death of the teftator, and that 
C. was only intitled to the reſidue excluſive of the 6000 1. a 


Mr. Vernon, the eminent Chancery counſel, by will (1) 
dated the 17th of January 1711, bequeathed to his ſiſter's 
daughter the plaintiff Letitia A herley 1000 J. at her age of 
18, or marriage, which ſhould firſt happen, and after ſome le- 
gacies gave the reſidue of his perſonal, and all his real eftate, 
to the detendant ///heeler and others, in truſt (the perſonal 
eſtate being firſt inveſted in land} to ſettle the whole on the 
defendant Bowater Vernon for 99 years, if he thould ſo long 
live, remainder to truſtees during his life, to preſerve contin- 
gent remainders, remainder to his firſt and other ſons ſueceſ- 
ſively in tail male, remainder over in like manner to the bro- 
ther of the defendant Bowater Vernon. 


Afterwards, by a codicil dated the 2d of February 1720, the [C 484 } 

teftator appointed that the portion of 1000 /. given by his will 
to his niece the plaintiff Lælitia, ſhould be made up in the 
whole the ſum of 6000 /. and payable to her at her age of 21 
or marriage, which ſhould firſt happen, to be in lieu and ſatis» 
faction of all ſhe might claim out of his real or perſonal eſtate, 
and upon condition that ſhe ſhould releaſe all right and title 
thereunto unto the executors and truſtees in the will named, 


n 


+ This caſe is miſplaced in point of time, not having been decreed until the 
Trinity term following. | 


(1) The will and codicil of Mr. Ver- was not in this cauſe, nor was this point 
ro, are more fully ſtated in 3 Bro. P. at all litigated there, 
C. 107, but the appeal there reported 
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The teſtator died without iſſue, leaving his ſiſter Elizabeth 
Acherley the plaintiff's mother his heir at law, the defendant 
I heeler and others executors in truſt, and the plaintiff Letitia 
about 18 years of age, who now brought this bill, praying 
that ſhe might have intereſt paid her for the 6000 J. until her 
age of 21 or marriage, at which time ſhe was entitled to the 
principal. 

 Obje#. Intereſt is in its nature demandable for non-pay- 
ment of a thing when due; whereas this legacy of 6000 J. is 
not due until the plaintiff's age of 21 or marriage, conſequently 
no intereſt can be claimed until ſuch time as ſhe would be 
entitled to the principal. Farther by the terms of the codicil 


' ſhe is to releaſe all right or title to the teſtator's real or perſo- 


L 785 ] 


nal eſtate, which it dges not appear ſhe has done, nox has ſhe 
offered ſo to do by her bill; beſides, by the deviſe of the re- 
ſidue, the intereſt of the 6000 J. does paſs, which cannot be 
debitum in præſenti, ſolvendum in futuro, as it comes in lieu of 
the original legacy of 1000 J. given to the plaintiff by the will 
at her age of 18 or marriage, which ſum by the codicil is or- 
dered to be made up 6000 J. and notwithſtanding there are the 
words added to it, payable at 21 or marriage, yet the legacy 
by the codicil ought to follow the nature of the original 
one given by the will, though increaſed and made a preater 
ſum ; for which reaſon till the principal becomes due, the in- 
tereſt thereof belongs to the reſiduary legatee. 


On the other ſide it was argued, firſt that the legacy of 
6000/1. was by the will and codicil ſevered from the heap and 


bulk of this great eſtate; for after the ſeveral legacies given by + 


the will, the reſt and refidue of the teſtator's real and perſonal 
eſtate is deviſed to truſtees in truſt to be ſettled on the teſtator's 
couſin Bowater for 99 years, remainder to truſtees during his 
life, c. remainder to his firſt, &c. ſon in tail male ſucceſſively, 
c. ſo that nothing was intended to be laid out in land, but 
the reſt and reſidue after all the legacies paid, conſequently 
this 6000 J. given by Mr. Vernon to his niece Acherley, was ne- 
ver intended to be inveſted in a purchaſe, which was ſaid to be 
acknowledged by Mr. Bowater YVernon's own anſwer. 


2dly, As to the condition that the plaintiff ſhould releaſe all 
her right to the real and perſonal eſtate of the teſtator, it wa 
plalu- 
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plain ſhe could have no right during the life of her mother, 
who was the ſiſter and heir of the teſtator; alſo ſhe might 
marry while an infant, by which means her legacy might be- 
come due, and ſhe not capable of releafing, or might intermar- 
ry with an infant, and ſo neither the nor her hufband be ca- 
pable of releaſing, and yet the legacy due; wherefore ſup- 
poſing it to be a condition, it could be no more than a condi- 
tion ſubſequent, qed cur. conceſſit. 


zaly, It was inſiſted that there was a claufe in the codicil, 
which made this cafe ſtill ſtronger for the plaintiff, viz. that the 
teſtator after all his other debts and legacics, * willed that out 
« of the ſurplus of his perſonal eſtate, the ſum of 10007. 
« ſhould be put apart for the benefit of the poor of Hanbury 
« and Shratolcy, to be kept as a perpetual ſtock for buying 
« cowns for poor old men and women, and coals and other 
« fuel in the winter.” Now this ſhewed that immediately on 
the teſtator's death it was intended monies ſufficient ſhould be 
ſet apart to pay all the legacies; for till then it could not be 
known what the ſurplus was; and even out of ſuch ſurplus 
1000 J. was to be appropriated to this charity, and only the re- 
ſidue to be inveſted in land, and ſettled ut ſupra. 


That ſuppoſing the fund out of which this 6000/7. was to 
be paid had conſiſted of mortgages carrying intereſt, ſince Mr. 
Bnwater Vernon could not have the intereſt thereof, (as plainly 
he could not, being entitled to the intereſt of nothing but what 
was to be laid out in land, ) it followed of neceſſity that the le- 
gatee the miece ought to have it. * 


And the caſe of Bourne verſus (1) Tyxte, reported 2 Vent. 
346, was on this occaſion cited as taken from the regifter's 
book, being inſiſted on to be much ſtronger than the principal 
caſe ; it was thus : 


N Roger Bourne having lands of 500 J. per ann. and a perſonal 


eſtate of 8000 J. owing to him upon mortgages, &c. and 
having no child then living, by his will deviſed to Sir Hafwell 


1 
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(1) Lord Hardwicke expreſſes ſome v. Perry. 3 Atk. 102. 
diſapprobation of this caſe, in Heath 
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Tynte and others (whom he made executors) and their heirs, 
all his lands, and perſonal eſtate ſecured by mortgapes, &c. in 
truſt to lay out all his perſonal eſtate, which ſhould remain af- 
ter his debts and legacies paid, in the purchaſe of lands to be 
ſettled on the teſtator's ſons (if any) in tail, remainder to his 
brother Gilbert Bourne for life, with remainder over to the ſaid 
Gilbert's ſons, c. he deviſed, that in caſe the child his wife 
was then big withal ſhould be a daughter, ſhe to have 1900 /, 
to be paid at 21 or marriage, and if ſhe ſhould marry with 
conſent, Sc. then her portion to be augmented to 3000 /, 
which ſum ſhould be ſecured and kept for that purpoſe out of 
his mortgage money, and other ſecurities, to be paid her at her 
age of 21 or marriage; his wife to have the education of his 


daughter, and out of the intereſt of the 3000 /. to receive 80 i. 


fer annum from the truſtees for that purpoſe ; that in caſe the 
daughter ſhould die before marriage or 21, then her portion 
and all monies ſo deviſed to her, to be employed for the benefit 
of fuch perſons as were to enjoy his lands according to his 
will, directing that the reſt of his perſonal eſtate not 
given or diſpoſed of by his will, ſhould be all of it 
laid out in land and ſettled as aforeſaid. After the 
teſtator's death a daughter was born, and the execu- 
tors for about eight years paid the intereſt. of the 3000 J. 
above the 80 J. viz. 100 J. per annum to Gilbert the brother; 
but being then better adviſed ſtopt payment; upon which 
Gilbert the brother brought his bill to recover the intereſt 
above the 80 J. per annum, inſiſting that the reſt of the perſo- 
nal eſtate being all f it to be laid out in land, this did by ex- 
preſs words, or by a neceſſary implication, include all the in- 
tereſt of the 3000 J. above the 80 J. per annum : that there was 
a contingency in this caſe importing a condition precedent, 
iz, that if the daughter ſhould die before 21 or marriage, the 
whole 3000 J. was to be laid out in land. 


But in that caſe the Lord Chancellor (Finch) declared that 
it was never the teſtator's intention the 3000 J. ſhould be laid 
out in land, or that Gert his brother ſhould have any benefit 
thereby in caſe a daughter was born, which had happened ; 
that Gilbert the brother's ſuit was both unneceſlary and 
pnkind, in regard he had a very good eſtate in lands of inhe- 


rirance from the teſtator who had no obligation to leave the 
ſame 
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ſame to him : wherefore his Lordſhip decreed that Gilbert the Acuenuny u. 


brother ſhould repay what he had received, that the truſtees 
ſhould pay the intereſt of the 3000 J. (above the 80 J. per ans 
num) for the benefit and advantage of the daughter till 21 or 
marriage; and alſo pay the 3000 J. at the time limited by the 
will. 

Now this caſe was ſaid to be ſtronger than the principal 
one, 1/f, In that here was an expreſs proviſion of 80 J. per 
ennum to the mother for the education of the daughter, which 
might by implication be thought to exclude the daughter from 
any farther advantage of her portion, until ſhe ſhould come to 
the age of 21 or marry, at which time the portion was to be- 
come due, 


Alſo in the caſe cited the legacy was not veſted ; but if the 
daughter ſhould die before 21 or marriage, then it was to ſink, 
Whereas in the principal caſe there was a veſted legacy tranſ- 
miſſible to executors, though the plaintiff Lætitia ſhould die 


before 21 or marriage. 


Again, the deviſe there was to a brother, but here to a re- 
moter relation, and out of a much larger fund. 


The Lord Chancellor, having taken time to conſider of the 
caſe, declared that the plaintiff Lætitia was entitled to the in- 
tereſt of the 6000/1, from the death of the teſtator, ſaying, it 
had weight with him, that by the will the 1000 /. legacy left 
to the plaintiff was given her at 18, but ſhe coming to that 


age in the teſtator's life-time, the codicil ordered it to be 


made up 6000 J. yet not to be paid until 21 or marriage; ſo 
that though the actual payment was ſtopt until 21 or marriage, 
it was however veſted preſently, and being ſevered from the 
reſt of the eſtate, which reſduum only the defendant Bowwater 
Vernan was concerned in; therefore the intcreſt of the 6000 J. 
from the death of the teſtator could belong to none but the 
plaintiff Zetitia : which was decreed accordingly. (1) 


WHxELER. 


[ 788 J 


(1) Vide Nicholls v. Ofporne, poſt. 2. vol, 419. 
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The Pzincipal Matters 


CONTAINED IN 


FIRS I Vo L FR 


Abatement. 


HERE a bill wants proper 
W. parties, it is in the power of 
the court to diſmiſs the blll 

without prejudice or to give leave to 
amend on payment of colts. Page 428 
On a bill brought by a bankrupt againſt 
the defendant his ſuppoſed debtor ſor 
an account, the aſſignees under the 
commiſſion were charged in a proper 
manner, but the prayer of proceſs 
was only againſt the defendant; a 
good plea in abatement that the al. 


ſignees were not made parties. $93 
o 
| Abepance. 
The reaſon why an eſtate is ſaid to be in 
abeyance. 516 


In caſe of a will, where the remainder 
is deviſed ia contingency, the re- 
verſion in fee is not in abeyance in 
the mean while, but deſcends to the 
heir. ibid. 


Accidents, Sce Eaſualties. 


Account. 


Where an executor has an expreſs lega- 
cy, the court of chancery looks upon 
him but as a truſtee, and will make 
him account for the ſurplus, though 
the ſpiritual court has no ſuch pow- 
er. Page 7 

Captain of a ſhip dies leaving money on 
board, intended to be improved in 
trade, the mate beccmes captain, and 
improves the money, he is liable to 
account tor the profits and not for the 
intereſt only. - 140 

In an account both parties are actors. 


263 

And may revive. 743 
A. is a goldſmith, and there is mutual 
credit betwixt 4. and B. and A. be- 
comes a bankrupt, only the ballance 
ſhall he liable to the bankruptcy; 
neither is it material whether the 
mutual credit be by open account, or 
mutual ſtated debts, 325 
It atter a decree to account an executor 
or adminiitrator does not revive with- 
in üx years, this is not within the 
ſtatute ot limitations. 742 


Action 
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Action oz Duit. 
Debt againſt the ſheriff for an eſcape of 


one in execution on an outlawry af. 
ter judgment, may be brought either 


in the 1am guar or at the ſuit of the 


Party only. Page 687 


Idemption. Vide title Legacy. 


miniſtration and Xpdminiſtrato;. 
Vide plus title Execut oz. 


An adminiſtrator ſince the ſtatute of 
Edw. 3. and before that of Car. 2. 
had all the power of an executor, and 
conſequently was not compellable to 
make diſtribution among? the next of 
kin, but the latter of theſe ſtatutes 
directs a diſtribution, 8, 49 

One dies inteſtate leaving an aunt and 
2 grandmother, the latter is nearer of 
kin than the aunt, and entitled to 
adminiſtration. 41 

Adminiſtration committed, though con- 
trary to the ſtatute of H. 8. is not 
void, but voidable. 43 

Am adminiſtration granted by the arch- 
deacon or ordinary, where there are 
Bara notalilia in divers dioceſes, is 
merely void. 767 


Advancement. Vide Re/«/ting truſ, &c. 
under title Truſt, alſo title Cuſtom 
, ef. London. 


Iffidavit 02 Oath. 


Bill will not lie to perpetuate teſtimony, 
&c. before trial, unleſs affidavit be 
made of the witneſſes being infirm and 
wnable to travel. 11 

A peer of the realm 1s to put in his af 
ndavit upon honour, but his anſwer to 
interrogatories and exami®ation as a 
witnefs muſt be upon oath. 146 

Where in an inferior court 1 am ſued for 
a matter out of the juriſdiction, if in 
vacation time, a prohibition may be 
had in chancery, on affidavit that the 


Age. Vide Infant. 
Agreement. 


On caſualties happening between the 
articles for a purchaſe and the ſcalipg 
of the conveyance, who ſhall bear the 
loſs. Page 61 

One articling to leave his wife 10001. 
within three months after his death, 
cannot be enforced in equity to a- 
mend the ſecurity. 107, 460 

Where moncy is agreed to be laid out in 
land, the party, who wonld have the 
ſole intereſt in the land when bought, 
may (if of agt) have the money paid 
to him. 139 

But a perſon entitled only te an eſtate 
tail in the land ſhall not have the 
money, becauſe of the remainder. 
man's chance. 471 

One ſettles lands on marriage on him. 
ſelf and wife and firſt fon, &c. ard 
makes over bankers aſſignments on 
the ſame truſts, and if the annuities 
are redeemed, the money to be in- 
veſted in land, and ſettled to the fame 
uſes; theſe annuities ſhall go to the 
heir, and not to the executos. 205 

One agrees for a valuable contideration 
to convey lands to J. S. and atter- 
wards confeſſes a judgment to 7. A. 
if the conſideration money paid by 

S. be any-ways adequate to the 
value of the land, it binds the land 
in equity, and ſhall defeat the judg- 
ment; /ecus of a mortgage, or it the 
conſideration were not adequate: 277 

One agrees before marriage to ſettle 
certain lands on his wife for life, and 
afterwar.;: deviſes theſe lands for pay- 
ment of his debts, the covenant is 2 
ſpecific hen on the lands; /ecxs had it 
been only an agreement to lettle {a 
much per annum, without mentioning 
any lands in certain. 429 

A bill in equity will not lie for a ſpecific 
performance of an agreement to tranl- 
fer South-ſea itock ; ſecus where the 
thing contracted for may be particu- 
larly commodious to the party. $70 


> 


matter is out of the juriſdiction; but 
no 2fidavit is neceſſary where on the 
face of the declaration the matter ap- 
Pears to be out of the juriſdiction, 475 | 


Vide infra where an agreement is 16 be 
performed in ſpecie, aud where not. 
One tor a valuable confideration con- 


tradts to become a freeman of Len- 
den, 
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, but dies before be has taken 
it up; his perſonal eſtate ſhall be 
divided as if he had been « freeman, 
but kis children not to be city orphans. 
Page 710 
See title London. 


Agreement parel, Statute of Frauds and 


Perjuries. 


An agreement made by the huſband be- 
fore marriage, without writing, that 
the wife's eſtate ſhould be all of it en- 
joyed by her to her ſeparate aſe, is 
within the ſtatute of frauds. 618 
One alters a draught with his own hand, 
this is not a ſigning to take it out of 
the ſtatute of frauds, though the (eller 
afterwards executes the conveyance 
and (the eſtate being in Middleſex) 
cauſes it to be regiſtered. 770 


Azreement under Band. 


The father eovenants to ſettle an eſtate 
on the marriage of his ſon, who pri- 
vately agrees to pay ſo much out of 
it to the father ; the heir being in 
ſuch caſe under the awe of his parent, 
and ſuppoſed not to act freely, equity 
will relieve againſt this private agree- 
ment. 121 

A ſon on his marriage is to have 3000/. 
portion with his wife, and privately 
and without notice to his parents who 
treated for the marriage, gives a bond 
to the wife's father to pay back 10007. 
of the portion ſeven years afterwards ; 

. this bond void in equity, and will not 
be made better by being aſſigned to 
creditors. 496 

If on the conſent of a wife and her 
truſtees, and in order to a compoſition 
with the huſband's creditors, the court 
orders part of the truſt-money to be 
paid to the creditors, they conſenting 
to diſcharge him of the debts; any 
private notes, Cc. taken by any of 
the creditors for part of their debts, 
beyond their ſhare with the reſt of 

the creditors, will be ſet aſide. 768 


See more under title Marriage brocage 
bonds. 


Agreement when to be performed in ſpecie, 
and when not. 


By a ſettlement A. is made tenant for 
life, remainder tothe heirs of his body 
by his wife, and in the ſame deed 4. 
covenants not to ſuffer a recovery, 


but that the lands ſhall be enjoyed 


according to thoſe limitations ; after- 
wards A. ſuffers a recovery and de- 
viſes theſe lands ; on a bill brought 
for a ſpecific performance of the co- 
venant, it was decreed that the lands 
deviſed were not affected, though the 
covenant was good to bind the aſſets. 
and ſuch covenant being at firſt ac- 
cepted, equity ought not to vary or 
alter it, 
See alſo 461 
A bill in equity will not lie for a ſpeci- 
fic pertormance of an agreement to 
transfer Soutb-ſea ſtock. 570 


Agreement on Marriaze. 


the huſband for life, remainder to the 
heirs or heirs male of his body, 2 
court of equity will decree the con- 
veyance to be made in ſtrict ſettlement 
according to the intent of the parties, 
(viz.) to the huſband for life, re- 
mainder to the firſt and every other 
ſon in tail, Cc. and not direct an eſtate- 
tail to the huſband, according to the 
legal operation of the words. 106, 
143, 291, 622, 

Articles and a ſettlement mentioned to 
be made in purſuance thereof were 
both made before marriage, but the 
ſettlement varied from the uſes in the 
articles ; decreed to go according to 
the articles. 123 


Amendment. 


On a bill brought by the next of kin of 
the teſtator againſt an executor for an 
| account of the ſurplus, the executor 
anſwered and waived the benefit ofthe 
ſurplus by miſtake of the law in that 
point, and though he afterwards prov- 
ed it to have been the teſtator's intent 


that 


In marriage articles to ſettle lands on | 
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dat he ſhonld have the ſurplus, yet ſhe ſhall maintain her ſon there ; the 
denied to amend hisanſwer. Page 300 | | ſon chuſes to go from her, ill the 
Where a bill wants proper parties, it| couſin ſhall have her annuity in the 
is in the power of the court to diſ-| ſame manner as if the ſon had died. 


miſs the bill without prejudice, or to Page bog 
' give leave to amend on payment of 
428 Ippeals. 
Inſwer. On the plaintiff's petition to re hear, 


the cauſe is open as to the whole and 


In what particular caſes the anſwer of every part of it with reſpect to the de- 
one defendant ſhall be read againſt fendant ; while as to the plaintiff it 


another. 300 is open only with regard to thoſe 
Vide alſo title Evidence. | things which are complained of in the 
On a bill brought by the next of kin of | petition. 300 


No words in a — from the crown can 
deprive a ſubje& of his right to ap- 
peal; much leſs if the grant be ſilent 
in that particular. 329 

An appeal lies from a decree in the 
Iſle of Man to the king in council. 


the teſtator againſt an executor for an 
account of the ſurplus, the executor 
anſwered and waived the benefit of the 
furplus by miſtake of the law in that | 
point, and though he afterwards prov- 
ed it to be the teſtator's intent that he 
ſhould have the ſurplus, yet denied 
to amend his anſwer. ibid. : 
Aſter a decree nfs cau/a againſt an in- Appointment. See more title Dower 
fant, on ſuch infant's coming of age, and Deed. 
and before the decree made abſolute, 
he may put in a new anſwer. 504 
AJ. while beyond ſea ſues B. at law, B. 
brings his bill againſt A. the court will 
order, that ſervice on A.'s attorney 
ſhall be good ſervice, but not that ſuch | Ippoztionment. See Average, allo 
attorney ſhall put in an anſwer with- Bent. 
out oath. $23 
2s. If the defendant were in an enemy's Articles. See Ygreement. 
country, where no commiſſion could | 


An appointment of an annuity to be 
paid out of an office, if voluntery, 
is countermandable. 104 


£9 to take the anſwer. - ibid. | 3Nent and Conſent. See Legacy. 
| Innuity. Executor compellable in equity to give 
his aſſent to a legacy. 287 


Where an annuity is payable half. yearly, 
(viz.) at Lady-day and Michaelmas, Aſſets. 
and the annuitant dies on Michae/mas- 
day, but after ſun-ſet, his executors 
ſhall have the half year's arrear of 
ſuch annuity. 179 

Exchequer annuities mortgaged may be 
ſold upon notice without a 99 8 

261 

Where the arrears of an annuity or rent- 

charge ſhall carry intereſt, and from 


what time. 541 e 
One deviſes an houſe to his couſin, di-] out iſſue and inteſtate during the mo- 


recting that an annuity of 1200/, per | ther's life ; reſolved by all the judges 
ann ſhall be paid to her, and that] of C. B. (to whom it was referred * 


See more under title Heir and 
Executor, 


A. by will deviſes land to truſtees and 
their heirs, in truſt that the profits 
ſhould be equally divided between his 
wife and daughter (the heir of the teſ- 
tator) during the wife's life, and after 
her death he deviſes the ſame to the 
uſe of his daughter in tail, with re 

mainder over; the daughter dies with» 


of chancery) that the mother and 
daughter were tenants in common, 
and that the mother ſhould have a 
moięty of the profits during her life; 
the other moiety by the ſtatute of 
frauds and perjuries to go to the ad- 
minifſtratrix of the daughter, and be 
aſſets in her hands, as before that 
ſtatute it would have been liable to 
occupancy. Page 34 
The haſband borrows „and he 
with his wife levies a fine of the wife's 
lands as a mortgage for it, after which 
the huſband gives legacies and chari- 
ties to the amount of his perſonal 
eſtate, and dies; the mortgage ſhall 
be paid out of his perſonal aſſets, 
_ the charitable legacies will be 
thereby loſt. 264 
See alſo eflates and interefis of the wife 
under title Baron and Feme. 
Executors, in equity as well as at law, 
may prefer any creditor in equal de- 
gree, or after an action at law brought 
by one creditor, may confeſs judg- 
ment to another. 295 
Wherea feme ſole ſeiſed mortgages, and 
marries B. and the mortgage is aſ- 
figned to S. who in the aſhgnment 
covenants to pay the money, and dies, 
his perſonal aſſets are not liable in 
equity to pay the mortgage money. 
348 
A mortgage comes to an executor who 
receives the money due thereon, and 
pays it away to his teſtator's credi- 
tors ; and then it appears that the 
mortgage has been already ſatisfied ; 
the executor muſt refund though he 
had before paid the money away in 
debts, which there were not other- 


wiſe aſſets to ſatisfy. 355 
Cet marfoald, and in what order Delt; 
are to be paid, 


Where a huſband receives money, which 
by his marriage articles was covenant- 
ed to be laid out in land and ſettled, 
and afterwards miſapplies it, his aſ- 
ſets are liable to make good this loſs, 
not as a breach of truſt, or as money 
received and miſpplied, but as a 


debt by ſpecialty. 131 
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One ſeiſed in fee owes debts by bond, 
| and deviſes lands to his heir in tail. 
and gives ſeveral cies, after which 

he dies, leavin heir his execua- 

| tor; the heir with the perſonal eſtate 
pays off the bond ts, by which 
means there are not aſſets to pay the 
legacies ; the legatees bring their bill, 
wp A ſtand in the place of the 
d creditors, and to be paid outof 

the land deviſed to the eldeſt ſon. 
The court held the legatees to be 
without remedy, the land being (ſpe- 
cifically) deviſed in tail to the heir; 
otherwiſe had the land deſcended to 
ſuch heir in fee. Page 201,678, 730 
So tho” the court will marſhal the aſſets 
in favour of a ſimple contract credi- 

. tor and (generally ſpeaking) in favour 
of a legatee yet where ſuch legatee is 


a pecun one, he will not be re- 
lieved, by being permitted to come in 
the place of the bond-creditors u 


the land in the hands of a deviſee 
thereof. 204, 678 
See alſo Specific legacy. 
A recognizance not inrolled or not re- 
gularly taken ſhall be looked upon as 
a bond, and paid as a debt by ſpeci- 
alty. 336, 340 
One gives legacies by his will, and 
other legacies by his codicil, charg- 
ing his lands only with the legacies 
in the will ; on the perſonal eltate's 
being inſufficient to pay all the lega- 
cies, the land ſhall be charged with 
the legacies in the will, and the lega- 
cies in the codicil be paid out of the 
perſonal eflate. 422 
Where one deviſes his lands for payment 
of debts, bonds and fimple contract 
debts ſhall be paid equally ; but if 
he only charges his lands with the 
payment of his debts, letting them 
deſcend ſubje&t thereto, the bonds 
ſhall be preferred. 430 
But if the heir ſells the land before ac- 
tion brought, then both to be paid 


equally. 431 
See allo title Sccutities and Incum- 
brances. 
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Aﬀets' by Deſernt and in the Hand: of 


the Heir, 


One ſeiſed of lands in fee binds himſelf 
and his heirs in a bond, and dies, 
having deviſed his lands to J. S. in 
fe ; in a bill brought by the obligee 
to ſubject the land deviſed, the devi- 
ſor's heir muſt be made a party. Page 


99 
One ſeiſed in fee mortgages to A. and 
afterwards binds him lf and his heirs 


to AJ. and dies; if the heir comes to 
redeem this mortgage, he muſt pay 
the bond-debt as well as the mort- 
gage. ; 7 4 

An heir in action brought on his an- 
ceſtor's bond muſt be ſued as for his 
own debt in the deber & detinet. 776 

See alſo title, Moztgage, Redemption, 
Fozecloſure. | 


Alignment and Iſſignee. 


Debts due to a feme ſole, who afterwards 
marries, and her huſband becomes a 


bankrupt, are, though unrecovered, 


allignable by the commiſſioners, by 
the 4 & 5 Ann. cap. i7. 249 

In like manner debts due to the wite 
dum ſola, though unrecovered, are, 
on the huſband's bankruptcy, aſſigna- 
ble by the commiſſioners, 249 

See alſo Tit. Baron and Feme. 

A ſon on his marriage is to have 3090/7. 
portion with his wife, and privately 
and without notice to his father or 
mother, who treated for the marriage, 
gives a bond to the wife's father to 
pay back 1000/7. of the portion ſeven 
years afterwards, and the obligee 
aſſigns the bond to a creditor ; the 
bond being void in equity, ſuch aſ- 

 fignment ſhall not make it good. 495 
See alſo Marriage brocage bonds. 

One having a bond receives the money 

due upon it, and afterwards aſſigns it 

for a valuable conſideration as unſa- 

* tisfied to another, a purchaſer can 

have no avail of this bond. 497 

A deviſee in remainder of a term arti- 
cles for a valuable conſideration to 


ſell it, this is a good aſſignment in e- 


- 


quity, and the deviſee in remainder 
is afterwards but a truſtee for the 
purchaſer Page 574 


| See alſo Tit. Poſſibility and tilt. 


Attainder. 


An attainder of major-general N 


Gordon, laird of Auchingtoule, will not 
extend to attaint the party, if his 
name be Alexander and not Thomas, 
though the reſt of the deſcriptions 
agree. 612 


Guardians are recommended by will to 


act with the advice of J. S. and J. S. 
is afterwards attainted, this ſuperin- 
tendency devolves upon the great 
ſeal. , 706 


Attozney and Dollicitoz. 


A. being beyond ſea, ſues B. at law, B. 


brings a bill in equity againſt 4. 
Court will order that ſervice on the 
defeadant's attorney at law ſhall be 
good ſervice, but not that ſuch at- 
torney ſhall put in an anſwer for him 
without oath. 523 


So if there had been a general letter of 


attorney to appear in and defend ſuits, 
the court would have ordered ſuch 
attorney to appear for the principal, 
and that ſervice on him ſhould be 
good ſervice, ibid. 


Upon the attorney's or ſolicitor's ap- 


pearing to be guilty of a groſs ne- 
gle, the court will order him to pay 
the coſts, 593 


Average and Contribution. 


2 - 
One ſeiſed in fee of ſome lands, and 


oſſeſſed of leaſes for years of other 
ands, deviſes the fee to A. and the 
leaſes to B. and dies indebted by 
bond ; on a deficiency of aſſets both 
the deviſees ſhall contribute in propor - 
tion to the value of the reſpective de- 
viſed premiſſes towards payment of 
the bond-debts ; but if the deviſe had 
been to A. of all the reſt of the teſta- 
tor's eſtate, then 4. ſhould have paid 
the debts. 404 


One ſeiſed in fee of the manors of 4, 


and B. mortgages A. for 4000 J. * 
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by will charges all his real eſtate with 
= payment of his debts, and de- 
viſes J. to C. and B. to D. and dies; 
the deviſee of 4. ſhall compel the de- 
viſee of B. to contribute to pay the 
mortgage on A. but if the will proves 


void, then no contribution. Page 505 


_ * 


Bail. 


UING the bail pending a writ 
of error in parliament is a contempt 
and breach of privilege. 685 


Bankrupt. 


A creditor by ſtatute of J. S. if J. S. 
becomes bankrupt, and the ſtatute be 
not ſued and executed before the 
bankruptcy, ſhould come in only pro 
rata, though there were lands in fee 
bound by the ſtatute. 92 

4. lends money to B. and C. on bond, 
g. becomes bankrupt, and his eſtate 
is aſſigned by the commiſſioners, 4. 
ſues C. and takes him in execution 
on a ca? /a', and afterwards conſents 
to his eſcape ; yet A. ſhall come in as 
a creditor of B. the bankrupt for a 
moiety of his remaining debt. 238 

The wife dum ola enters into a bond 
and then marries, after which the 

| huſband becomes a bankrupt ; this 
debt by virtue of the ſtatute of 4 & 5 
Anne, cap. 17. is diſcharged by ſuch 
bankruptcy. 249 

In like manner debts due to the wife 
dum ſola, tho? unrecovered, are, on 
the huſband's bankruptcy, aſſignable 
by the commiſſioners. ibid. 

See Baron aud Feme. 

The plea on the ſtatute of the 4 & 5 
Anne, relating to bankrupts, and 
their diſcharge, muſt conclude to the 
country. 258 

A ſingle creditor to whom 100/. was 
due from A. by two notes, and 53/7. 
part thereof not yet payable, (before 
the 5 Geo. 2.) ſued out a commiſſion 
of bankruptcy, ſuch commiſlion ſet 
alide as irregular, 260 

Vor. I. 


| 


So alſo of a bond, where the obli 
took out a commiſſion before the = 
of payment. Page 610 

A. ſurrenders a copyhold by way of ſale 
or mortgage, but the ſurrender is not 
preſented as it ought to have been, 
after which 4. becomes a bankrupt ; 
the copyhold is bound by the ſurren- 
der and not liable to the bankrupt- 
cy. 280 

A bankrupt though in poſſeſſion, yet if 
impowered to diſpoſe of goods in truſt 
for another, they are not liable to the 
bankruptcy either in law or equity. 


14 
Huſband before he has received the wife's 
fortune becomes a bankrupt, the aſ- 
ſignee ſhall not receive it without mak- 
ing ſome proviſion for the wife, 382 
A poſſibility of right belonging to a 
bankrupt is not aſſignable dy the 
commiſſioners. 385 
Commiffioners, after they have made an 
aſſignment of the bankrupt's effects, 
and given him his certificate and diſ- 
charge, cannot make a ſubſequent 
. aſſignment. 86 
A feme ſole mortgagee in fee, marries, 
and the huſband becomes a bankrupt, 
and dies, the aſſignees of the bank» 
rupt, and not the wife, areentitled to 
the mortgage; /ecus it by articles be- 
fore marriage it was agreed that this 
ſhould continue to the wife, 458, 461 
See Title Baton and Feme. 
Though a creditor comes into a com- 
miſhon of bankruptcy, proves his 
debt, and is prevailed on to be an aſ- 
ſignee (being informed that otherwiſe 
he ſhould loſe his debt) yet if the 
bankrupt has no eſtate, the creditor 
may take the bankrupt in execution 
if he will waive any benefit of the 
ſtatute. 560 
The reaſon of a creditor's coming in 
under a commiſſion of bankruptcy, and 
proving his debt, may be to oppoſe 
the bankrupt's being diſcharged 562. 
No election, in caſe of a creCitor's com- 
ing in under the commiſſion, to be 
paid out of the bankrupt's effects, if 
no effects, ibid. 
Argument of fraud, if the commiſſion be 
{ued out by the bankrupt's father in 
X x | order 
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order to diſcharge the bankrupt. | a bond, he not being the legal cre- 
Page 563 ditor, or if the indorſement were after 

A bankrupt's wife cannot be examined | the bankruptcy, Page 782 
againſt her huſband to prove his bank- 
ruptcy, though by the ſtatute of 21 Bargains catching. See Wir, 
Fac, 1. ſhe be made examinable touch- 


ing the diſcovery of her huſband's. Baron and Femne. 
effects. G11 
By 5 Gee. 1. cap. 24. a bankrupt may | A perſonal eſtate was deviſed to a feme 
be examined touching his own bank-| covert for her ſeparate uſe without 
ruptcy. ibid. naming truſtees, this, by the opinion 


If one of the reaſons for the commit- | of lord Cowper, not good to exclude 
ment of a bankrupt be illegal, and | the hutband from intermeddling. 125 
the party to continue in cultody till | Pure tamen. 
ſomething which 1s illegally required | What circumſtances will undoubtedly 


of him be done, the whole commit- | make ſuch will good. 126 
ment 1s 8 ibid. | Debts of the wife contracted dum ſola are 
Creditors of a bankrupt who come into | diſcharged by the bankruptcy of the 


the commiſſion ſhall not impriſon the | huſband, as on the other hand debts 
bankrupt for not paying the debt. 612 due 7o the wife dum ſola are aſſignable | 
A creditor petitions againſt the allow- | on the bankruptcy by the commiſſion- 
ance of the bankrupt's certificate, up- ere. 249 
on which the bankrupt gives him a | Debt due to the wife m ſola, forfeited 
bond for payment of his whole debt and aſſignable to the king by the huſ- 
in conſideration of ſuch creditor's band. 253 
withdrawing his petition ; equity | The wife is for ever diſcharged by the 
will not relieve againſt ſuch bond. | diſcharge of the bankrupt huſband. 
620 | 257 
A trader ſeiſed of lands in fee gives | Huſband borrows money, and he — B 
judgment to B. and then ſells the | the wiſe levy a fine of the wife's | 
land to C. and afterwards becomes a| land as a mortgage tor it, after which 
bankrupt; tho” the judgment credi- | the huſband by will gives legacies 
ror cannot come in for more than nis and charities to the amount of his 
proportion with the reſt of the bank- | perſonal eſlate and dies; the mortgage 


rupt's creditors, whether he may not money ſhall be paid out of his perſonal T] 
extend the lands in C. the purchaſer's | aſſets, though to the defeating of the 
hands, C. having purchaſed before | charity legacies. 264 


che bankruptcy, and this not preju- But all the hulband's debts, even thoſe 
dicing the creditors, So if 4. the | by ſimple contract, (hail be preferred 


trader gives judgment to B. and ar- to the mortgage. ibid. 

ticles for a valuable conſideration to | Where a feme ſole ſeiſed mortgages, and 
ſell to C. and then becomes a bank- | marries B. and the mortgage is afſgn- Her 
rupt ; it ſeems be judgment ſhall ed, and B. im the deed of aflignment | 
bind the lands in the hands of C. who | covenants to pay the mortgage mo- 1 
articled to buy them; but whatever | ney, his perſonal eſtate is not liable 


money the pu:chaſer was to pay the | in equity to pay the ſame, unleſs he 
bankrupt, the ſame ſhall be liable to received it, 348 
the bankruptcy. 737 | Feme covert poſſeſſed of cheſes en action 
Bankrupt, bctore his bankruptcy gave dies, her buſband adminifters, and 
2 note to f. for 100. payable to 4, | makes.a voluntary aflignment, this 18 
or order, B. buys in the note for 50/.| an alteration of the property, 378 
and yet B. is a legal creditor for 1c. So if the huſband had furvived, and then 
and may ſue out a commiſſon againit | had died without altering the proper- 
the bankrupt ; ſecus of an altignee 7 ty, or ſo much as adminiſtring to bis 
vile, il ia. 
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hood bade he hes rowlund the | 


wife's fortune becomes a bankrupt, 
the aſſignee ſhall not receive the ſame 
without making ſome proviſion for 
the wife. Page 382 
A feme ſole mor in fee, marries, 
and the huſband becomes a bankrupt 
and dies, the aſſignees of the — 
rupt, and not the wiſe, are entitled to 
the mortgage; /ecus if by articles be- 
fore marriage it was agreed that this 
ſhould continue to the wife. 458, 461 
Feme ſole owes debts by bond, and 
having married dies leaving no eg. 
aſſets, but at the marriage had a term 
for years, jewels, &c. in conſideration 
of which the huſband makes no ſettle- 
ment; the huſband not liable in equi- 
ty any more than at law. 466 
Huſband during the coverture liable for 
all his wife's debts, though he had 
nothing with her; and on the other 
hand, m—_ he had a portion in 
goods, jewels, or other perſonal eſtate 
with his wife, yet if he happens not to 
be ſued for her debts during the co- 
verture, he will not be liable after- 
wards. 469 
Baron gives feme the foul diſtemper, 4. 
lends the wite 30 J. to pay the doctor 
for her cure, baron deviſes lands for 
the payment of his debts ; this 3o/. 
is a debt of the huſband's and 4. is a 
creditor in the doctor's place. 482 
Though a wife cannot at law borrow 
money even for neceſlaries, ſo as to 
bind her huſband ; yet if ſuch money 
is applied to the wife's uſe for neceſ- 
faries, the lender of the money ſhall 
in equity ſtand in the place of him 
who found the neceſſaries. 48 


ſuch as are his iſſue, yet it is a fee- 
ſimple. Page 78 
One deviſes 30007, to all the natural 
children ot his ſon by Jane Stiles, the 
baſtards born after the making of the 
will ſhall not take, nor even the child 
in ventre ſa mere, baſtards being in- 
capable of taking till they have gained 
a name by reputation. 529 
And though in the principal caſe the 
money was to be paid by the execu- 
tors as the teſtator by deed ſhould ap- 
point, and the teſtator afterwards made 
a deed of appointment, yet ſuch deed 
referring to the will was held as part 
thereof. 539 


Bill. 
ne muſt be Parties, vide Parties. 


A bill brought by a bond-creditor a- 


| = a deviſee on the ſtatute of frau- 
ulent deviſes muſt make the heir a 


party. 100 


A bill lies to perpetuate teſtimony be- 


fore trial, on afkdavit annexed. 117 


A. brings his bill againſt B. and C. who 


put in inſufficient anſwers, and pre- 
fer their croſs bill againſt 4. B. be- 
comes a bankrupt, his aſſigneet bring 
a bill in nature of a bill of revivor a- 
gainſt 4. they ſhall not go on till C. 
bas anſwered A. “s bill. 266 


A bill does not lie for an owner of a 


quit-rent, in order to ſettle what pro- 
portion his quit-rent ſhall pay to the 
land- tax. 329 


Bond oz Obligation. 


Hew far the buſband is anſeweratble for gr By a deviſe of all one's goods a bord 


drbts of the wife, vide ſupra under 


Baron and Feme. 
Bail oz Durety. 

Suing the bail below, pending a writ of 
error in parliament, 1s a contempt and 
breach of privilege. 685 

Baſtard. 


If lands are deviſed to a baſtard and his 
heirs, though he can have no heirs but 


will paſs. 


2 
Bond or covenant to pay a ſum of mo- 


ney on failure of iſſue of 4. generally 
66 


0 5 
A ſon in plentiful circumſtances gives 


his father a bond to pay him 120/, 
annuity for his life ; this, if done 
freely and without coercian, good; 
and what words or circumſtances will 
not be confirued a coercion. 6 


A bond is given to a creditcr, who had 


petitioned againſt the allowance of 
the bankrupt's certificate, to pay the 
KS - - whole 
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to average as well as other pecuniary 
legacies. Page 423 
In a ſuit for a charity for the arrears of a 


whole debt in corifideration of the cre 
ditor's withdrawing his petition; e- 
quity will not relieve againſt it. 


Page 620 n it is not neceſſary to 

Marriape-b Bends. Vide Mar- make all the ter-tenants of the land, 
| nt a out of which the rent iſſues, parties. 
Boꝛough Englilh. See alſo title Parties. * 


A pariſhioner no good evidence to prove 
a charity given to the pariſh ; ſeevs if 
only a lodger, and one who does not 
pay to the poor. 600 

See alſo title Evidence. 

Two ſchools in one town, the one a free, 
the other a charity ſchool for boys 
and girls; 4. deviſes 500 J. to the 
charity ſchool, though both be charity 
ſchools, yet only that for boys and 
girls ſhall cake. 674 

One ſeiſed of ſome lands in fee, and 
being ceſiui que triſt of other lands, 
deviſes all to A. for life, remainder to 

his firſt and ſecond ſon in tail male 

(without going farther) and after 4's 

death without iſſue male, then to a 

charity: though A. be tenant in tail 

until iſſue born, and may bar the cha- 
rity with reſpect to thoſe lands of 
which he has the legal eftate, yet it 
was held otherwiſe as to the tru 


One ſeiſed of a copyhold in fee in na 
ture of Borough Engliſh has hve ſons, 
the youngeſt of whom dies leaving 
iflue a daughter, and then the father 
dies, the youngeſt ſon's daughter 15 
inheritable. 63 

'The cuſtom of a manor was, that the 
copyhold lands of any tenant dying 

ſeiſed ſhould deſcend to his youngeſt 
ſon, and a ſurrender is made of a co- 
pyhold to the uſe of J. S. and his 
heirs, who dies before admittance, his 
eldeſt ſon, and not his youngeſt, ſhall 
take theſe lands; /ecus had it been 
laid to have been of the natureof Bo- 
rough Engliſb. 66 

One having Borough Engliſh lands is diſ- 
ſeiſed and dies, this right to the Bo- 
rough Engliſh ſhall deſcend to the 

pypoungeſt lon, 67 


— — 
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| eſtate. 
Caſual ties. | 754 
i ; 8 
N caſualties happening 3 W 1 ee 
the articles for a purchaie and 
Committee. 


the ſealing of the conveyance, who 
ſhall bear the loſs. 61. Committee of an infant heireſs having 


Where a former will of land is cancelled . 
by the teſtator upon a preſumption | 


that a latter will 1s good and duly ex- 
ecuted, which proves not to be ſo, in 
ſuch caſe equity will relieve under 


given a recognizance that he ſhould 
not ſuffer the infant to marry without 
the conſent of the court, the form of 
this recognizance moderated, wiz. 
that the infant ſhall not marry witk 


the head of accident. 340 


Charity and charitahle Uſes. See 
alio Po0z- | Common Recovery, Vide Recovery. 


A deviſe by a nuncupative will by te- 
nant in tail of a rent out of lands ro Tenancy in Common. Vide Join- 


the committee's privity, without the 
conſent of che court. 3 


a charity, void. 


Vide Deviſe and (Mill. 


Deviſe by tenant in tail to a charity 
good, tho? no fine levied, or recovery | 


{ſuffered previous thereto. 248 


Charity Jegacies thaz are pecuniary, | 


{hall on a deficiency of aflets come in- 


247 


tenants. 
Concealment, CTovin, Colluſlon. 
A deviſee under a will defeQively exe. 


cuted repreſents it to be duly _—_— 
an 


and for a ſmall ſum gains a releaſe 
from the heir, ſuch releaſe ſet aſide. 
Page 239 

Where the firſt mortgagee is a witneſs 
to the ſecond mortgage, though there 
be no actual proof of his knowing the 
contents thereof, yet from a preſump- 
tion that he might have known the 
ſame, this ſhall poſtpone him. 394 


Condition. 


One deviſes lands to his wife for life, 
and after her death to his ſon in fee, 
upon condition to pay his daughter 
10001, within a year after the death 
of 7. S. with a proviſo, that if the 
money be not paid, the daughter may 
enter and receive the profits till pay- 
ment; J. S. dies, living the wife; 
the daughter is entitled to the 1000 /. 


and in default of payment a ale 
479 


the reverſion will be decreed. 
Condition precedent. 


One by will gives an annuity to his 
grandaughter; but if he mirries with 
the executor's conſeut, then a por- 
tion ; ſhe marries /ans conſent a man 
worth nothing ; the huſband not en- 
titled to the money, the having mar- 
ried with the executor's conſent being 
a condition precedent to the gift of 
the portion. 284 


Condition or Covenant broken, and how 


far relievable. 


Mortgagor reſerving fix per cent. with 


proviſo to take five if paid within 


three months after; if a great arrear, 


the court, will not relieve ; fecus it 


but a ſmall ſlip of time. 652 
Vide title Jutereſt of money. 


Contingent Remainders. Vide Truſ- 
tees foz pzelerviag Contingent Re⸗ 
mainders. 


Contribution. Vide Þverage. 
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Convocation. 


The canons of a convocation do not 
bind the laity without an act of par- 
liament. Page 32 


Copyhold. 


Copyhold lands do not differ in con- 
ſtruction of law from freehold, and 
ſurrenders of copyholds muſt be go- 
verned by the ſame rules as convey- 
ances at common law. 16 

If a copyhold be deviſed to grandchil- 
dren without any previous ſurrender, 
equity will ſupply the want 1 

I 

Surrender of a copyhold to the uſe of 
baron and feme for their lives, & 
haredum & afſi nateram of the ſaid 
baron and feme, and for default of 
ſuch iſſue, to the right heirs of A. this 
is an eftate in fee, and not an intail in 
the baron and feme ; otherwile had it 
been the caſe of a will. 71 

A. ſurrenders a copyhold by way of fale 
or mortgage, but the ſurrender is not 
preſented in time, and 4. becomes a 
bankrupt ; this will bind the ſale in 
equity. 280 

If a copyholder ſues in the lord's court 
by petition, and thereupon a wrong 
judgment is given, though no appeal 
or writ of error will lie of ſuch judge 
ment, yet the court of chancery wall 
correct the proceedings. 330 

Voluntary conveyance of a copyhold or 
other eſtate not helped in equity againſt 
an heir. 354 

One deviſes all his real eſtate to pay 
debts, having part freehold and part 
copy hold, and dies without having ſur- 
rendred the copyhold to the uſe of his 
will; if the freehold eſtate be not ſufi- 
cient to pay debts, the copyhold, be- 
ing real eſtate, ſhall be liable. 443 

A copyho d was granted to the huſband 
and wife and J. S. for their lives 
Jucceſſtve, and the fine appeared by 
the rolls to be paid only by the huſ- 
band and wife; J. S. decreed a truſ- 
tee for the huſband and wife and the 
ſurvivor of them. 781 

X x 3 
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Contempt. 


An advertiſement in the publick prints, 
that whoever ſhall diſcover and make 
legal proof of a marriage (in rela- 
tion to which there was a ſuit de- 
pending in this court) ſhall have 1001. 
reward ; held to be a contempt of the 
court, and the party procuring it 
committed. Page 675 

Suing the bail below, pending a writ of 
error in parliament, is a contempt 
and a breach of privilege. 685 

A general act of pardon, tho? with an 
exception of all contempts then de- | 
pending,. which had been proſecuted ' 
at the charge of any private g arſon, 
yet held to extend to coutempts in 
marrying infant wards of a court of 
equity. 696 

Where the huſband was a lunatick, the 
wife, though an Iris peereſs, com- 
mitted for a contempt in not produc- 
ing him. 701 

The firſt proceſs for contempt againſt 
2 menial ſervant of a peer, is a ſe- 
queſtration ,. 533 

Vide Pꝛoceſs. 


Coꝛpoꝛation. | 


Tf a corporation would make uſe of one 
of their own members as a witneſs, 
they muſt disfranchiſe him. 

A college reſtrained by their conſtitution 
from making any leaſes except for 21 
years, and at a rack-rent, makes 
orders, recommending it to their ſuc- 
ceſſors to renew at leſs than the rack- 
rent; this not favoured, as tending 
to a breach of the ſtatutes. 655 

The ſigning of any contract for leaſing 
(or whereby the revenues may be 
affected) by the maſters and fellows of | 
the coilege, unleſs under the college 
ſeal, will not be binding to the col- 
lege. 656 


Coſts in Equity and Law. 


On a / ire ficlas to repeal a charter, the 
deter dant ſhall pay colts for a new 
trial. 224 


Coſts not always to follow the event of 
the cauſe, as where the money was 
found due to the defendant upon ac- 
count; yet it appearing to be much 
leſs than had been claimed dy the 
defend ant's anſwer, in that caſe the 
defendant was allowed no coſts, Page 

6 

Mortgagee ſhall not onerate his pledge 
with coſts which he has occaſioned by 
an unjuſt defence. 395 

An heir at law, or even an heir male to 
the honour of the family, if there be 
probable cauſe to contend for the fa- 
mily eſtate, not to pay colts. 432 

See alſo Beir. 

Upon the attorney's or ſolicitor's ap- 
pearing to be guilty of a groſs ne- 
glect, the court will order him to pay 
the coſts, 593 


Covenant. Vide Agreement. 


Covenant broken, and how far relievalle, 
vide title Condition. 


Courts. Vide Juriſdittion. 
Court of Exchequer. 


Upon an outlawry the plaintiff in the 
action — to get a grant or leaſe 
of the defendant's intereſt under the 
exchequer ſeal. 445, 446 


Court of Chancery. 


Court of chancery in vacation time may 
grant prohibitions returnable in B. R. 
or C. B. 43» 470 

If a copyholder ſues in the lord's court 
by petition, and thereupon a wrong 
judgment is given, though no appeal 
or writ of error will lie ot ſuch judg- 
ment, yet the court of chancery will 
correct the proceedings. 330 

An executor proves a will, wherein one 
of the legacies is forged; this fraud 
is not examinable in chancery. 388 


No motion can be made on the petty- 
bag fide of the court of chancery after 
the laſt day of the term, though as to 
other purpoſes on tae equity fide, the 


laſt day of the term continues till the 
522 


80 


motions are over. 
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80 where the laſt ſeal continued three 


days the whole was looked upon as 

a continuance of the firſt day of the 
ſeal. Page 522 
The Court of Chancery only proper to 
compel an execution of a truſt, and 
conſequently a diſtribution of the un- 
diſpoſed ſurplus of a perſonal eſtate. 
$49 

Guardians appointed by will according 
to the ſtatute of 12 Cary. 2. cap. 24. 
have no more power than guardians 
in ſocage, and are but truſtees, on 
whoſe miſbehaviour, or giving occa- 
ſion to ſuſpect their behaviour, the 
Court of Chancery will interpoſe. 704 
df a father in low circumitances endea- 
vours to'marry his own child to one 
who has an eſtate not any ways pro- 
portionable, the Court of Chancery 
will interpoſe. 705 
Guardians are recommended by will to 
act with the advice of J. S. and F. 
S. is afterwards attainted, this ſuper- 
intendency devolves upon the great 
ſeal. ibid, 


Court Spiritual, vide Spiritual Court, 


Curteſp. 
Tenant by the Curteſy, 


One ſeiſed of lands in fee had two 
daughters, and deviſed his lands to 
truſtees in fee, in truſt to pay his 
debts, and to convey the ſurplus to 
his daughters equally ; the younger 
daughter married, and died leaving 
an infant ſon and her huſband ſur- 
viving ; on the eldeſt daughter's 
bringing a bill for a partition, de- 
creed that the huſband of the young- 
eſt daughter ſhould be tenant by the 
curteſy, 108 


Cuſtoms fozeign. Vide title Fozeign 


Cuſtoms. 
Cuſtoms of London. Fide London. 


' Debts, Creditoz and Debto2, 


—ͤ—— -——— 


' 


—  ——_ — 


A freeman of Londow gives a note by 


— 


4 


Vide 
Truft for Payment of Debts. 


HERE the huſband receives 
money which by marriage ar- 
ticles was covenanted to be laid out 
in land and ſettled, and afterwards 
miſapplies it, his aſſets are liable to 
make this loſs good, not as a breach 
of truſt, or as money received and 
miſapplied ; but by reaſon of the ar- 
ticlcs it is a debt by ſpecialty. Page 
131 


which he owns himielf indebted to 
his brother and heir, but his brother 
knows nothing of it, and the freeman 
keeps this note always in his own cuſ- 
tody, which on his death was found 
among his papers ; adjudged a void 
note, and as a matter intended and 
not perfected. * 204 

See allo under title Woluntary. 

One ſeiſed in fee of ſome lands, and 
poſſeſſed by leaſe for years of other 
lands, deviſes the fee to A. and the 
leaſehold to B. and dies indebted by 
bond ; on a deficiency of affets, both 
the deviſees ſhall contribute to the 
payment of the bonds; but if the 
deviſe had been to A. of all the reſt 
of his eſtate, then 4. ſhould have 
paid all the debts. 493 


Compoſition of Debts. 


Equity will aſſiſt a compoſition of a 


debt if obtained without fraud and 
upon a fair repreſentation. 751 


If on the conſent of the wife and her 


truſtees, and in order to a compoſition 
with the huſband's creditors, he 
Court orders part of the truſt-money 
to be paid to the creditors thus con- 
ſenting to diſcharge him of the debrs, 
any private notes, &c. taken by any 
of the creditors for part of their debts 
beſides their ſhere with the reſt of 
the creditors, will be ſet aſide. 768 
The erder and priority in wehich debts are 
to be paid, vide under title Iſiets 
and Executoz. 
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Decree. 


If after a decree a caveat be entered to 
ſtay the ſigning and inrolling, it ſtays 
the figning twenty-eight days after 
the preſenting the decree to the Lord 
Chancellor to be inrolled, and notice 
given by the Lord Chancellor's ſecre- 
tary to the clerk on the other fide. 

Page 609 

Where matters have been examined in 
equity and determined, the Court is 
cautious of unravelling former de- 
crees, agreements or releaſes. 723 

On a bill to ſet aſide a decree againſt an 
infant for fraud, if the ſame be not 
fraudulent, though in many reſpects 
not ſo equitable, the Court will not 
ſet it aſide. 734 

If after a decree to account, an execu- 
tor or adminiſtrator does not revive 
within fix years, this is not within 
the ſtatute of limitations. 742 


Parties bound or not by a Decree. 


A decree ſhall not bind a remainder- 
man who is no party. g1 
After a decree ni// ceuſa againit an in- 
fant on ſuch infant's coming of age 
and before the decree made abſolute, 


he may put in a new anſwer. 504 
See title Pnl wer. 
Deeds. , 


Deeds, Convweyances and Aſurantes, Con- 
firuttion and Operation of them. 


Deviſe to 4. (a woman) for life, and 
then to be at her diſpoſal, provided it 


be to any of her children by her firſt 
A. with an after-iaken | 


haiband. 
huſband docs by leaſe and releaſe and 
fine convey the premiſſes to a truſtee 
and his heirs, to the uſe of herſelf for 
life without impeachment of waſte, 
remainder to her daughter by a firſt 
huſband and the heirs of her body, 
remainder to her ſon by her frit huſ- 
band and his heirs ; this adjudged a 
good execution of the power. 149 


Deeds or ſetilements ſolemuly executed, 
not to be ſet aſide by the parties parol 
482 | 


expreſlions declared again it. 


Deed of appointment in conſequence of 
a will, and referring thereto, con- 
ſtrued as part of the will. Page 530 


Dees loft or concealed. 


Where an heir ſuppreſied a deed or 
will, formerly the Court decreed the 
party claiming under ſuch deed, Ec. 
to hold and enjoy againſt ſach ſup- 
preſſor; but now the Court goes 
farther, and decrees the ſuppreſſor to 
convey. 731 

The contents of a deed or will ſup- 
preſſed, if uncertain, to be taken 
more itrongly againſt the ſuppreſſor, 

ibi 


Deeds cancell:d. 


One makes a voluntary ſettlement on 
her nephew A. in which there is no 
power of revocation, keeping the 
deed in her cuſtody ; 1 the 
nephew's father gets an atteſted copy 
of this ſettlement; than the aunt 
burns ſuch ſettlement, and ſettles the 
premiſſes on her nephew B. delivering 
the ſaid ſettlement into B. 's cuſtody: 
the nephew A. 's bill to eſtabliſh the 
firſt ſettlement diſmiſſed with colts ; 
upon which the ſecond nephew B. 
claiming under his ſettleruent, and 
bringing a bill to have the attelled 
copy delivered up, obtains a decree 
for that purpoſe. 577 


Deeds obtained by Dureſ;, Compulſion, &c. 


Huſband before marriage covenants to 
releaſe the guardian of the intended 
wife of all accounts; this not bind- 
irg, from a preſumption that it was 
not made freely, 118 

| Vide Marriage brocage bens. 

| Son in plentiful circumſtances gives his 
father a bond to pay him 1204, an- 
nuity for his life, this, if done freely 
and without coercion, good ; and 
what words and circumſtances will not 
be conſtrued a coercion. boy 

Vide ante Bonds. 


Demurrer. 


If one be made a plaintift immaterially, 


and without being any Ways incereited 
in 


A Table of the Principal Matters. 


in the cauſe, the Court will not make | J. S. was then living; this was held 


an order to examine ſuch perſon de | 
bene efſe, but the defendant ought to 


have demurred. Page 595 
Defendants. 


In what ſpecial caſes the anſwer of one 
defendant may be read againft the | 
other. x 00 | 
They only are defendants to a bill | 

againſt whom proceis is prayed. 593 

See alſo Parties. 


Depoſitions oz Examination. 


A witneſs was examined who at that, 
time was diſintereſted, but afterwards 
became intereſted and plaintiff in the 
cauſe, his depoſitions allowed to be 
read, 288 

A witneſs, ſworn and examined to ſcve- 


a ſufficient deſcription of the teſtator's 
meaning, and the ſon allowed to take 
though ſtridily ſpeaking he was not 
heir. Page 229 


All lands in England at firſt deſcended 


in gavelkind ; but after the conqueſt, 
when knight-ſervice tenures were in- 
troduced, and the whole deſcended to 
the eldeſt fon, the daughter of the 
eldeſt, jure repraſentationis, was pre- 
ferred to the youngeſt ſon. 64 


Devile, and Executozy Deviſe. Vide 
ail. 


Deviſe for Payment of Debts Vide Trufts 
for raiſing Portions and Payment of 
Debts under title Truſt. 


Diſtreſs. 


ral of the interrogatories, dies ſud- For the incouraging of purchaſers of 


denly before he has ongned his exa- 
mination ; theſe depoſitions no evi- 
dence, 414 
Defendant after publication examines a 
witneſs, and on the uſual affidavit, that 
neither he, his clerk or ſolicitor had 
ſeen the depoſitions, gets an order to 
re-examine this witneis; but the wit- 
neſs dies before a re examination; 
the Court gave leave to the defend- 
ant to make uſe of the former depo- 
fitions, 415 


| Depeſitions de bene eſſe. 


Court refuſed to publiſh depoſitions de 
bene . in order to con. pate them 
with the depoſitions in the ſame 
cauſe taken on an examination in 
chief. 567 

The reaſon of examining a witneſs 4e 
bene e. 568 

Where a proſecution for perjury will lie 
on a depoſition taken de bene ee. ibid, 

Deſcent. See alſo Purchaſe. 

Heir not always, and of neceſſity, to be 
intended a word of limitation. 59 

So where the devite was to the heirs 


—_— 


— 


male of J. S. begotten. J. S. having 


a lon, and teſtator taking notice that | 


— —_—_—__—— 


fee-farm rents, the ſtatute of 22 Car. 
2 c. 6. gives the purchaſers the ſame 
power of diſtreſs which the King had, 
(. not only on the lands charged, 
but on any other of the lands belong- 
ing to the tenant. Yuere atem, if 
ſuch grantee of a fee-tarm rent may 
diſtrain on lands of the tenant under 
other ſequellration. 307 


Dilkribution. 
lo ſpall be preferred with regard therets, 


Where an executor has an expreſs legacy, 
the Court of Chancery looks upon 
him but as a truſtee with regard tothe 
ſurplus, and will decree the ſame to 
go according to the ſtatute of diſtri- 
bution, 7 

So though the next of kin has a legacy 
alſo. 544 

Inteſlate dies leaving a deceaſed bro- 
ther's child and a deceaſed brother's 
grandchild, the grandchild not ad- 
mitted to any diſtributory ſhare. The 
clauſe in the ſtatute of 22 & 23 Car. 


2. cap. 10, which ſays, that there, 


ſhall be no repreſentatives among 
collaterals beyond brothers and fit 
ters children, being to be inten.led 


that none ſhall take by repreſentation 
but 
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A jointure made by a freeman of Ly. 
don on his wife in bar of dower, will 
not extend to bar her of her cuſto- 


but the children of brothers and ſiſ- 
ters to the inteſtate. Page 25, 594 
One dies inteſtate, leaving an aunt and 


a grandmother, his next of kin ; the | 
aunt not entitled to come in for a diſ- 


tributory ſhare with the grandmother. 
41 | 


On a ſon's dying inteſtate, and without 
wife or iſſue, the father is at this day 
entitled to the whole perſonal eſtate, 


| 


though by the firſt of Jac. 2. the mo- 
ther has but an equal ſhare with the | 


brother and filters. 
How the law ſtood formerly with regard 
to diſtribution and inheritance. 50 
Grandfather on the father's fide, and 
grandmother on the mother's ſide, 
equally entitled by the ſtatute of diſ- 
tribution. 


53 

As is alſo the half blood with the 7 1 
ibid. 

One covenants to leave his wife goo /. 
and dies inteſtate, upon which the 
wife's diſlributory ſhare comes to 
above 500 J. this is a ſatisfaction of 
the covenant. 324 
One deviſes the ſurplus of his perſonal 
eflate to his relations; only ſuch ſhall 
take as are capable of taking within 
the ſtatute of diſtribution. | 327 
One dies inteſtate, leaving an uncle and 
a decealed aunt's fon, the latter ſhall 
have no ſhare under the ſtatute of 
diſtribution. c 594 
One deviſes the ſurplus of his perſonal 
eſtate to four equally, and leaving 
J. S. executor in truſt; and one of 
the four dies in the life of the teſtator; 
his ſhare, as ſo much of the teſtator's 
eſtate undiſpoſed of by the will, ſhall 
go according to the ſtatute of diſtri- 
bution, 700 


Donatic cauſa Mortis. Vide Legacy. 


Dower. 


Hoſband ſeiſed in fee mortgages for 
years, marries and dies; his wile 
ſhall be endowed. 121 

Legacy to a wite, in conſideration that 
he releaſes her dower on a deficiency 
of aſſets, ſhall be preferred. 127 

Atrult term for years ſhall not, in equi- 
ty hinder dower, 


48,49 


| 


| 


1 


137 


mary part. Page 530 


Ejeſtment. 


Ortgage in fee is made redeem. 
able on payment of 3ool. and 
intereſt upon any Mi-hae/mas day, en 
fix months notice; the remedy in 
this caſe, on default of payment, is 
not by mutuatus at law, or by bill in 
equity, but by ejectment to recover 
the poſſeſſion. 294 


Elettion. 


Where money is agreed to be laid out 
in land, the party who would be en- 
titled to the ſole intereſt in the land 
when bought, may, {if not an in- 
fant) ele& to have the money paid 
him, and that it ſhall not be inveſted 
in land. 130, 389, 470 

A man has one daughter, to whom 
8000 J. is ſecured by marriage ſettle- 
ment, and afterwards he gives her 
8000 J. by his will for her portion, 
and 200 J. per ann. the daughter ſhall 
have but one 8000/7. though ſhe may 
ele& which of the portions ſhe pleaſes. 

147 

Purchaſer before a maſter may elect to 
loſe his depoſit ; in which caſe he will 
not be bound to proceed in the pur- 
chaſe, 745 


Entry. 


The ſame length of time ſhall bar a re- 
demption in equity, as bars an entry 
at law, 27 

Where lands were deviſed to 4. forlite, 
and if A. ſhould die leaving iſſue male, 
then to fuch iflue male and his heirs 
for ever; but if 4. ſhould leave no 
iflue male, then to B. in fee; and 4. 
ſuffered a common recovery of theſe 
lands, and five years paſſed; held 
that the rightheirs of ihe teſtator wer? 

barred, 
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barred, in regard they gught to have 
entered upon ſuch forfeiture, and had 


other ſubſequent ſons ſhould not be 
excluded. Page 59, 754 


no new title of entry upon the death | So had the deviſe been to 4. for lite, 


of the tenant tor life. Face 520 ö 


Exroz. | 


Whether error lies on a rule or award U 


of a mandamus, 348 | 
Writ of error on a judgment on a mar 
damus no ſuperſedeas to a peremptory | 
mandamus. 351 
Error lies not on a rule for a prohibi- | 
tion. ibid. | 
After judgment in an action an a policy 
of inſurance, if error is brought to 
reverſe ſuch judgment for want of 
an original, the court will not permit | 
the plaintiff ro file an original. 412 | 
Eſtates. | 
Eftate in Fee-fimple. | 
A ſurrender of a coyhold to the uſe of 
baron and feme for their lives, & 


heredum 5 aſſi;natorum, of the iaid 
baron and feme; and for default of 


and if 4. died without iſſue, then to 
B. here the ſubſequent words would 
have turned the expreſs eſtate for life 
into an eſtate tail. 60g 


pon a ſettlement 4. is made tenant for 


life, remainder to the heirs of his body 
by his wife Jane, and in the ſame deed 
covenants not to ſuffer a recovery, but 
that the lands ſhall be enjoyed ac- 
cording to the limitation; 4. does 
ſuſfer a recovery, and deviſes the 
lands ; this covenant good to bind the 
aſſers ; but 4. being tenant in tail, 
and as ſuch having a power to ſuffer 
a recovery, the lands deviſed ſha not 


be affected. 104 


One deviſes lands for payment of debts, 


and then to 4. for life, with power to 
make leaſes, Wc. remainder to the 
heirs male of the body of 4. though 
this be hut the deviſe of a truſt and 
executory, and expreſt to be to A. for 
life, yet it is an ellate-tail in 4. bar- 
rable by a fine and recovery; /ecus in 
caſe of marriage articles to ſettle 
lands in that manner, 142, 290 


ſuch iſſue, to the right heirs of 4. pc by tenant in tail to a charity, 


this is an eſtate in fee, and not an 
eſtate-ta!! in the baron and feme ; | 
otherwiſe had jr been in the caſe of a | 
will. By three ju ges of H. . againſt, 
Gould J. 70 
If lands are given o a baſtard and his 


good, though no fine be levied, or 
recovery ſulfered previous thereto. 
248 


Eſate for life. 


heirs, tho? ſuch baſtard can have n A. deviſed lands to truſtees and their 


heir but of his body, yet it is a fee- 
ſimple. 78 | 
Eflate in Fee tai. | 

| 


A deviſe by a father to his ſecond ſon and 
his heirs for ever, and for want of fuch | 
heirs, chen to the right heirs of the 
teltator, is an eſtate-cail ; but had the 

deviſe over been to a ſtranger, he | 
ſecond ſon would have taken a fee- | 
ſimple, and coniequently the deviſe 
over had been void. 23 

Deviſe to A. for lite, remainder to his 
firlt, Sec. fon in tail male, and fo on 
to his ſixth fon ; and if A. ſhould die 


heirs in truſt, that the profits ſhould 
be cqually divided between his wife 
and daughter during the wife's life ; 
and after her death he deviſed the 
ſame to the uſe of the daughter in 
tail, remainder over, the daughter 
dies before the mother; this heid ro 
be a tenancy in common between thr" 
mother and daugnter during the mo 

ther's life, and that on the daughter's 
death her moiety did not reſult to th 
heir, but was an intereſt undiſpoſed 
of in nature of a tenancy pur auter d 
and belonged to the daughter's aun; 

niſtratrix. 34 


without iſſue male of his body, then Deviſe to A. for life, remainder to. 


to B. this held to give an eltate-tail | 
to A. to the end that the le vench aud  1ucceiuvely, and (or want of iſſue n 


firſt and every other ſon in tail male 
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of J. remainder over; this is only an 
eſtate for life in 4. even though the 
codicil took notice that the teſtator 
had given the premiſſes to and the 
heirs male of his body. 


Deviſe to 4. for life, and after his death 
tothe heirs male of his body, and the 
heirs male of th- body of ſuch heir 
male ſeverally and ſucceſively, as they 
ſhall be in priority of birth, . fe- 
mainder over; A. by tae better opt- 
nion, ſeems to be only tenant ivr _ 

7 

Deviſe to Jane Styles for life, and then to 
be at her diſpoſal, provided ſhe gives 
the premiſſes to any of her children by 
her firſt huſband ; this pives her an 
eſtate for life, with a power to diſpoſ 
of the fee. 149 
Deviſe of land to a corporation, in :rult 
to convey the premiſies to the teſta- 
tor's godſon 4. for i e, and fo to 
his, firit ſon for lite, and after- 
wards to the firit ton of that firſt ſon 
for life, then to B. for life, with the 
like limitations ; this tending to a 
perpetuity will not be allowed, but 
the conveyance ſhall be made as near 
the intent of the party as the rules 
of the law will admit, viz. by making 
all the perſons in being tenants for 
life ; but the limitations to the ſons 
unborn mult be in tail. 332 


Eflate for Years. 


How and in what reſpects a deviſe of a 
term for years difiers from a grant 
thereof. 575 
One poſſeſſed of a term for years, de- 
viſes all the profits thereof to 7. S. 
only the profits accruing from the 
death of the teſtator hall paſs. 503 
One deviſes his lands to his executors 
for and until payment of his debts ; 
this is but a chattel intereſt in the ex- 
ecutors. 509 
A. deviſes a term for years to B. for 
life, remainder to C. C. in the life of 
B. deviſes the remainder of this term; 
this is good, and amounts to C's de 
claring that his executors ſhall ſtand 


54 /ed vide 
Pa e 005 | 


20 if a deviſee in remainder of a term 
articles for a valuable conſideration to 
ſeil it; ſuch deviſce in remainder is 
afterwards but a truſtee for the pur- 
chaſer, but a voluntary afigument 
ſeems void. Page 55 

Anciently there were rarely any leaſes 
for years but what were for a ſhort 
time; for which reaſon they were 
eſteemed to be of leſs continuance than 
an eſtate for life, and for the ſame 
reaſon ſuch leſſee could not falſify 2 
ſeigned recovery. 574 

If I deviſe al! my real and perſonal 
eſtate, ,and afterwards purchaſe ſome 
lands in fee, and ſome leafſcs for 
years, the leaſes ſhall paſs, but not 
the fee-fimple lands, $75 

Ejtate by Implication. Vide Implicas 

tion. 


Term Attendant on the Iiheritan.e. 


A. ſeiſed in fee demiſes to B. his exe- 
cutors, Sc. tor 99 years, in trait 
for himſe f and his wife for their lives, 
and the lite of the ſurvivor; and atter 
the death of the ſurvivor, in truſt tor 
the heirs of their two bodirs ; and 
iu de fault of ſuch iflue, for the heirs 
of the body of che huſband, remuin- 
der to the heirs of the iurvivor of the 
huſband and wife; huitband and wite 
have iflue a ſon, the huſband dies, 
after which the ſon dies without iſſue 
in the lite of the mother, who ad- 
miniſtring to her huſband and fon, af 
ſigns this term to the defendant ; de- 
creed the aſhgnee well entitled, and 
that the term ſhould not go to the 
heir of the huſband, as attendant on 
the 1cverlion. 360 


Lim'tations of Terms for Years, Money, &c. 


A. deviſes houſhold goods to his wiſe for 
life, and afterwards to his ſon ; the 
court held this a ge deviſe over, and 
to be the ſame as if it had been only ot 
the uſe of the goods to the wite tor 
life. l 


poſſeſſed of the term intrult tor the de- Truſt of a term is limited to 4. for lite, 


viſee. 
2 


57 


then to his fuſt, Sc. ſon in tail male, 
Oa 


— 
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and for want of iſſue male, to his | One poſſeſſed of a term for years deviſes 
daughter or daughters for the remain- | it to A. and B. and if either of them 
der of the term; there having never die and leave no heir of their reſpec- 
been a ſon, the limitation to the | tive bodies, then to C. this held a 
daughter was held good. Page 98| good limitation to C. if A. or B. left 
A. on his marriage aſſigns a term of, no ifſue at their death. Page 664 
1000 years in truſt for himſelf for A deviſeof a term for years to one for a 
life, remainder to his wife for liſe, day, or an hour, is a deviſe of the 
remainder to the heirs of the body of whole term, if the limitation over is 
the huſband and wife, Cc, the wife void, and it appears at the ſame time 
dies leaving iſſue; the whole term | that the whole is intended to be diſ- 
velts in the huſband, and he may poſed of from the executor. 665, 666 
aſſign it. 122 Deviſe of 4001. to A. and if he die 
A legacy given upon a man's dying | without iſſue, then to B. this good, 
without iſſue, to be paid within ſix and to be intended if A. die without 
months after, the man dies leaving iſſue living at his death. 748 
ilue, which iſſue within fix months | 

after dies without iſſue; the legacy @Evidence and parol Evidence. 
not due, it not being intended to arile 

upon any remoter contingency than , Parol proof, provided it be plain and 
that of the man's dying without iſſue | indiſputable, admitted in caſe of a 


living at his death. 198 will of a perſonal eſtate, eſpecially 
Termor deviſes his term to A. for lite, where it is only to rebut an equity 
remainder to ſuch of his iſſue as J. ariſing by implication. 9, 116 


ſhould appoint, and if 4. die without Parol evidence, when concurring with 
iſſue, remainder to B. this held a good the conveyance, and only to rebut a 
deviſe to B. being to be underſtood | pretended reſulting truſt, admitted to 
if J. die without flue living at his | ſhew the intention of the party. 113 
death, 432 | Under ſome circumitances the plaintiff 
One having two nephews A. and B. de- himſelf has been allowed a good wit- 
viſes perſonal eſtate to 4. and B. nels; as where a witneſs at the time 
and if either of them die without | of his examination was diſintereſted, 
children, then to the ſurvivor; this but after wards became intereſted and 
is good, being to be intended with- | plaintiff in the cauſe, his depoſitions 
out children living at his death. 534 were, notwithſtanding, allowed to be 


One deviſes his perſonal eſtate to his ſon, read. 288 
and if his ſon die within age, and So where the ſurviving witneſs toa bond 
without iſſue, then to go to the teſta- | was made executor to the obligee ; in 


tor's brother; the ſon ſhall have the an action brought by him oa the bond, 
produce of the perſonal eſtate, in. evidence was admitted to prove the 


only the capital, in caſe of the in- | plaintiff*s hand. 289 
fant's death, &c. ſhall go to the bro- | In what ſpecial caſes the anſwer of one 
ther. 50 | defendant may be rad againit an- 
One poſſeſſed of a perſonal eftate deviſes, | other. 300 


that if his wife die without ifſue by 4. a freeman of Leasen, purchaſes an 
him, then 8o/. ſhall be paid to his eſtate in the name of B. but no truſt 
brother; this good, even though the is declared, A. dies, and f. gives a 
brother dies in the life of the wife, | declaration in truit ; this % good. 

63 221 
Deviſe of a truſt of money on failure of A witneſs dies after having been exa- 
iſſue generally, or a bond or covenant mined, but before ſuch e tamination 
to pay money on ſuch failure, good; is figned by him; the depontions no 


fecus of a limitation of a term. 566, | evidence. 414 
750 But yet where the defendant after pub- 


| licatica examined a witneſs, and on. 


the 
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the uſual affidavit, that the defendant, | 


his clerk or ſolicitor had not ſeen the 
depoſitions, got an order to re-exa- 
mine this witneſs, but the witneſs died 
before a re-examination, the court 
' gave leave to the defendant to make 
uſe of the former depolitions of the 
ſame witneſs. Page 415 


In a will of land, one of the three wit- | 


neſſes is deviſee of part of the land 
deviſed thereby; quere, whether not 
a good witneſs if he has aliened the 
land without covenant or warranty. 


557 
See more title (Witneſs. 


Eſcape. 


A. lends money to B. and C. on bond, 
B. becoming a bankrupt, and his 
eſtate being aſſigned by the commil- 
ſioners, A. ſues C. takes him in exe- 
cution on a ca' /', and afterwards | 
conſents to his eſcape ; yet A. ſhall 

come in as a creditor of the bankrupt 
for a moiety of his remaining debt. 

| 237 

One committed in equity, for a i 
tempt for reſcuing another taken on 

lord chancel/or's warrant, ſuch perſon 


not liable to an eſcape warrant. . 439 | 


Where one is taken in execution on an 
outlawry after judgment, debt will lie 
againſt the ſherift for the eſcape of 
ſuch perſon, and need not be brought 
in the tam guam. 087 | 


Examination. Vide title Depoſttions. 


The reaſon of examining a witneſs de 
bene ge, and whether a proſecution 


for perjury will lie on ſuch depoſi- 
tion. 568 
After publication, and examinations 
known, the court will not give either 
ſide leave to examine, 727 


_ Excommunication. 


Want of addition in the libel on which 
there 15 an excommunication, where 
the proceedings are not by way of 
proclamation with pains and penalties, 
no objection. 435 

It muſt be ſhewn where the defendant | 


. was commoraat, but ſuſſicient if this | 


be ſet forth in the libel; alſo the lrg 
chancellor inclined to think, that after 
the writ has been iſſued out of chan. 
cery, brought into B. R. and there 
delivered to the ſheriff, but not yer 
actually returned into B. R. this 
court, on a plain error appearing, 
may ſuperſede or quaſh it. Pageg36 


Execution, 


A creditor, by ſtatute, of J. S. if J. $, 
become a bankrupt, and the ſtatute 
be not ſued and executed before the 
bankruptcy, ſhall come in only pro 
rata, though there were lands in fee 
bound by the ſtatute. 92 

Suing out an execution againſt the bail, 
pending a writ of error in parliament, 
is a contempt and breach of privi- 
lege. 685 


Execution of a Power. Vide Power, 
alſo Title Deeds, and the Confiruc- 
tion and Operation of them. 


Executoz and Jdminiſtratoz. 


In auhat Priority Debts are to be paid 
an Evecator or Admini/}rator, vide allo 
under Title Aſſets. 


Where a Jegacy is given to a man, his 
executors, adminiſtrators and aſſigns, 
if the legatee dies in the life of the 
teſtator, his executors, c. ſhall not 
have the legacy. 84 

If two executors join in a receipt for 
money and only one of them actually 
receives it, both are chargeable to 
creditors, but not to legatges. 241 

An executor, in equity, as well as at 
law, may prefer any creditor in equal 
degree, or, after an action brought 
by one creditor, may confeſs judg- 
ment to another. 295 

An executor cannot bring a bill with- 
out ſhewing thereby that he has prov- 
ed the will; but it is ſufficient to 
ſhew that he has duly proved the will, 
without ſpecifying in what * 

75277 

So if an executor brings a ſcire feb to 

revive a decree, he muſt ſhew he has 


proved the will, and if there be bona 
ncl av 


notabilia in divers dioceſes, if he ſhew | 
proof of the will in the ſpiritual court 
of one of the ordinaries, this is not 
good, but in ſuch caſe the proof muſt 
be in the archbiſhop's court. Page 766 

See more of Executor under Heir, and 
Matters controverted between the Heir 
und Executor. 


Ia what Caſet en Executor Gall be only a 
: Truſtee, 


Where an executor has an expreſs lega- 
cy, the court of chancery looks upon 
him as a truſtee with regard to the 
undiſpoſed ſurplus, and will make 
him account for it to the next of kin, 
although the ſpiritual court has no 
ſuch power. 7 

Though in all ſuch caſes parol proof 
may be admitted to ſhew that the 
teſtator intended to give his ſurplus to 
his executors, this being only to rebut 
an equity ariſing by implication in 
favour of the next of kin. 9.115 

Where, on a bill brought by the next of 
kin for a diſtribution, the exccutor in 
his anſwer waived the benefit of the 
ſurplus, by miſtake of the law in that 
point, he being able to prove the teſ- 
tator's intentions to give him the ſur- 
plus, yet he was denied to amend his 
anſwer. 297 

One deviſed lands to his executors (who | 
were no relations to him) and the 
ſurvivor of them, to fell for the beſt 
price, and to pay his debts, legacies 
and funerals, ſo tar 4s the ſame would | 
extend, giving legacies to his heirs at 
law, and 100/. io the children of 
one of the executors, but nothing to 
the executors themſelves; in ſuch 
caſe the executors were looked upon 
as truſtees for the heir at law atter 
debts paid. 390 

An executor has an expreſs legacy, and | 

ſo have the next of kin, but no dil- 
Poſition of the ſurplus; the latter 
decreed to have 1t. 544 | 

In which caſe ſee alſo ſeveral inſtances | 
where an executor, though a wife, 
has been decreed to diſtribute. 

If I make A. my executor, and ſay no 
more, and A. dies inteſtate, without 
dilpoling in his life-time ot ſuch per- 
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ſonal eſtate, my next of kin, and uot 
his, ſhall have adminiftration 4e bonis 
von, together with all my perſonal 
eſtate ; /ecus where I make 4. my 
executor, and give him all my per- 
ſonal eſtate. | Page 553 


How to account. 


Two executors join in a receipt for mo- 
ney which is actually received by one 
of them only, both liable to creditors, 
but not to legatees; but whete two 
truſtees join in a receipt, the money 
being paid to one, van the receiving 
truſtee ſhall be charged. 83, 241 

Where an executor puts out money with- 
out the indemnity of a decree, upon 
a real ſecurity, which ar*that time 
there was no reaſon to object to, but 
afterwards ſuch ſecurity proves bad ; 
he is not accountable for the loſs, any 
more than he would have been en- 
titled to the profit, had it contiuued 
good. 141 

An executor pays the aſſets of his teſta- 
tor into the hands of a banker his 
co-executor, whom the teſiator uſed 
to intruſt with, his money, after which 
the banker failed ; the executor not 
chargeable with this loſs, 243 

A mortgage comes to an executor, who 
receives the money and pays it away 
to his teſtator's creditors, afterwards 
it appears that the mortgage has been 
ſatisked in the teſtator's life-time ;; 
the executor muſt refund, though he 
had before paid the money away in 
debts which he had not otherwiſe aſ- 
ſets to pay. 355 

So if an executor recovers a debt, and 
pays the teſtator's debts with it, after 
which the judgment recovered by him 
is reverſed in error; he muſt reſtore 
the money to the plaintiff in error, 
and his having paid it away in debts 
will not excuſe nim. 357 


Expolition of 7Aozds. See alſo Will. 


Articles conſtrued againſt the words for 
the ſake of the intent; as where the 
wite's portion was to be laid out in 
land to be ſettled on huſband and 


wife and the heirs of their bodies, 
and 
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and if not laid out in land during 
their joint lives, and the wife ſhould 
die firſt, that the money ſhould go to 


her brother and ſiſter ; the wife dies | 


firſt, leaving iſſue, and the money is 
not laid out in a purchaſe ; yet the 
iſſue, and not the wife's. brother and 
ſiſter, ſhall have it, equity ſupplying 
the words, if the wife die without 
i e. Page 234 
Where there is a power to charge lands 
with younger childrens portions liv- 
ing at the father's death, a poſt- 
humous child is within the power. 245 
By the deviſe of all one's goods a bond 
will paſs. 267 
One being on ſhip-board and entitled to 
rt of a conſiderable leaſehold eſtate 

y the death of his mother, which he 
did not know of, makes his will at 
ſea, deviſing to his mother (if living) 
his rings, and makes A. his executor, 
to whom he deviſes his red box, and 
all things not _ bequeathed ; theſe 
general words ſhall not paſs what the 
teſtator did not know he had a right 
to, but ſhall be reſtrained to things 

. ejuſdem generis. 302 


| a maſter to ſee who was intended, 
l Page 425 
A proviſion for daughters 2 be born ex. 
tended to daughters then born. 426 
One by will gives 54. per annum to all 
and every the hoſpitals, and it was 
proved the teſtator lived in a place 
where there were hoſpitals ; it was 
taken to be thoſe hoſpitals, and not 
to extend to another hoſpital about a 
mile from thence, though founded by 
the ſame perſon. 426 
Hoſpitals and 3 the ſame. ibid, 
A deviſe was of a truſt to all the teſta- 
tor's daughters or their children livin 
at the teitator's ſon's death ; ſome of 
the daughters were living at the ſon's 
death, and had children, and other of 
the daughters were dead, leaving chil- 
dren, decreed that all the children 
as well of the living as of the dead 
daughters, ſhould take, the word or 
| being to be taken for and. 434 
A. deviſes his library of books ow in 
the cuſtody of B. and afterwards buys 
more books, which he places in the 
ſame library; the 2 books 


ſhall paſs. 597 


One deviſes the ſurplus of his perſonal By a deviſe of an houſe cum pertinentits, 


eſtate to his relations; only ſuch ſhall | 
take as would be entitled within the | 


ſtatute of diſtribution. 327 
A deviſes to one's poor relations, how | 

conſtrued. ibid. | 
Sed gugre. 


If one deviſes the ſurplus of his eſtate to 
his children and grandchildren livin 
at his death, a grandchild ix ventre 72 
mere at the teſtator's death ſhall take; 

fecus had the deviſe been to his chil- 
dren and grandchildren. 342 
A bequeſt of houſhold goods extends to 
all houſhold goods purchaſed after the 
making of the will, and that are in 
the houſe at the teſtator's death, as 
alſo to plate in common uſe in a fa- 
mily, _ 424, 575» 598 

Where a will was wrote blindly and 
hardly legible, and the legacies in 
figures, the court referred it to a 
maſter to examine what thoſe lega- 
cies were, and the maſter to be aſſiſted 
by ſuch as underſtood the art of wri- 
ing ; alſo where the legatee's name 


was very falſely ſpelt, referred to | 


only the garden and orchard will paſs 
with it; but by the deviſe of an houſe 
with the lands appertaining thereto, 
the lands occupied therewith ſhall 
paſs. 603 
Two ſchools in one town, one a free, 
the other a charity ſchool for boys and 
irls ; A. deviſes 500. to the charity 
ſchool; tho? both be charity ſchools, 
yet only that for boys and girls ſhall 
take. | 674 
Vide Charitp. 


Father and Son: 


ATHER buys an eſtate in the 
F name of his younger ſon and of a 
truſtee ; this ſhall be taken as an ad- 
vancement ; ſo though a reverſion be 
ſettled on the younger ſon expectant 
on his mother's death. 1 
A parent makes a purchaſe in his child's 
name, and takes the profits during 


the infancy of ſuch child ; this 1 


UI 
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be conſtrued to have been done as | 


guardian only; /ecus where the pa- 
rent continues to take the proſits after 
the child's coming of age; for this 
may be conſtrued à truſt for the pa- 
rent. Page 111, 608 
The father covenants to ſettle an eſtate 
on the marriage of his ſon, who pri- 
vately agrees to repay ſo much out of 
it to the father; the ſon being in 
ſuch caſe under the awe of his parent, 
and not ſuppoſed to act freely, equity 
will relieve againſt ſuch private agree - 
ment. 121 
A ſon in plentiful circumſtances gives 
his father a bond to pay him 120/. 
annuity for his life; if done ſreely, 
and without coercion, good; and 
what words or circumſtances will not 
be conſtrued a coercion. 607 
If a father in low circumſtances endea- 
vours to marry his own child to one 
who has an eſtate not any ways pro- 
portionable, the court of chancery 
will interpoſe. 705 


Fee-farm Rent. See Title Diſtreſs, 
and Bent. Fee. ſimple and Fee-tail. 
See Eſtates. i 


Fine. 


A fine cannot be levied of money agreed 
to be laid out in land and ſettled in 
tail; but a decree can bind ſuch mo- 
ney equally as a fine could the land. 

| | 130 
Though a fine levied by leſſee for years, 

or at will, be void, yet it is otherwiſe 

where levied by one having a defeaſi- 
ble right, and ſuch leſſee joins with 
them. $20 


Fozfciture. 


Father gives his ſon 40 J. upon con- 
dition that he does not diſturb his 
truttees ; on the truſtees applying for 
an execution of the cruſt, the ſon de- 
creed either to join in a ſale of the 
premiſles, or elſe to forteit his 40/. le- 
gacy. 136 

How far equity will aſſiſt one to take 
advantage of a foriciture. 353 

Vor. 1, 


Foꝛeign Laws. 


* laws and cuſtoms, as of France, 
Holland, &c. muſt be proved, elſe the 
court cannot take natice of them. 
Page 431 


Foreign Plea. 


No foreign plea to be admĩited after a 
general imparlance. 477 


Fraud, 


Collufion, Covin, Concea/ment, Impoſition, 
vide alſo under title Deeds ; Under- 
band Agreement under title Agree⸗ 
ment; vide Catching Bargains under 
title Deir. 


Deviſee under a will deſectively execu- 
ted, repreſents the will duly executed 
and for a ſmall ſum gains a releaſe 
from the heir; releaſe ſet afide. 239 

Where there is either /uppreſſio veri or 
fugge/tio fulſi, it is good reaſon to ſet 
ahde any grant or releaſe. 164 

A will of land may be good at law, as 
being well executed, and yet ſet afide 
in equity, as if obtained by fraud. 

288 

Where an executor proves à will of a 
perſonal eſtate wherein one of the le- 
gacies is forged, the executor has no 

- remedy in equity for this fraud, but 
ought to have proved the will, with a 
ſpecial reſervation as to that legacy. 


33 

Where the firſt mortgagee is a witnel to 
the ſecond mortgage, tho* no actual 
proof of his having known the con- 
tents thereof, yet ſince it will be pre- 
ſumed that he might have knowu the 
ſame, this ſhall poſtpone him. 394 
One makes a voluntary ſettlement on 
her nephew, keeping the deed in her 
cuſtody, and in the ſaid ſettlement 
there is no power of revocation ; 
afterwards the father of the nephew 
by ſtealth gets an atteſted copy of the 
ſettlement, and then the aunt having 
burnt the deed, ſettles the premiſles 
bn another nephew; the frit W * 
$21 


1 
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bill to eſtabliſh the coþy of the firſt 
ſettlement, diſmiſſed with coſts, and 
on the ſecond nephew's bill the at- 

| teſted. copy decreed to be delivered 
up, as having. been indirectly gained. 
Lage 577 

Of two voluntary ſettlements, if the firſt 
be made abſolute V againſt the inten- 
tion of the party, the ſecond ſhall pre- 


13 Sant. 
How, and in what reſpects a deviſe of x 


chatte! intereſt differs from a grant 
thereof, Page 575 


Guardian, 


. 
An executor pays a legacy given to a 


vail. 581 
On a bill to ſet aſide a decree againſt an 
infant for fraud, if ſuch decree be 
not fraudulent, tho” in every reſpect 
not ſo equitable, court will do no- 
thing in it. 734 
Equity will aſſiſt a compoſition of a debt, 
if obtained without fraud, and on a 
fair repreſentation. 751 


Frauds and Perjuries. See Agreement. 


Freehold. 


hingt fixed thereto. See alſo Matters 
controverted betwwixt the Heir and Exe- 
cutor under title Heir. 


child, to the father as guardian; this 
. notwithſtanding the teſtator by 
parol on his death-bed had directed 
it. 25; 
Guardians appointed by will, according 
to 12 Car. 2. cap. 24. have no more 
power than guardians in ſocage, and 
are but truſtees, on whoſe miſbeha- 

. Viour, or giving occaſion for ſuſpi- 
cion, the court of chancery will inter- 
ſe. ' 703 

If a father in low circumſtances enden 
vours to marry his own child to one 
who has an eftate not any ways pro- 
portionable, the court of chancery 
will interpoſe. 705 

A will recommends it to guardians to 
act with the advice of J. S. who is 


Hangings, chimney-glaſſes or pier- 
laſſes are matters of ornament and 

| += TRY and not to go with the 
houie. 94 
One deviſes lands to his executors for 
and until payment of his debts, and 
then to 4. for life, &c. this but a 
chattel intereſt in the executors, and 
the freehold well veſts in 4. og 


— 


Gavelkind. 
4 lands in England before the 


conquelt were in nature of gavel- 
kind, and after the introduction of te- 
nures by knights-ſervice, yet has the 


afterwards attainted ; this ſuperinten- 


dency devolves upon the great teal. 
706 


* „ 


Deir. 


Heir and Anceſor. See alſo Iſſets. 


EIR not always, and of neceſiity 

i to be intended a word of limita- 
tion. 59 
80 where the deviſe was to the heirs 
male of J. S. begotten ; 7. . having 
a ſon, and the teſtator taking notice 
that J. S. was then living ; this is a 
ſufficient deſcription of the teſtator's 
meaning, and the ſon allowed to take, 
though itriftly ſpeaking he was not 
heir. 229 


right of repreſentation continued. 64 
As if one of the ſons dies in the life of 
the father, leaving a daughter, and 
afterwards the father dies, the daugh- | 
ter ſhall have her father's mare. 65 
All lands in Kent are preſumed to be ga 
„ 475 


A voluntary conveyance made to the 
brother of the half blood, but which 
was defective at law, made good by a 
court of equity againſt the heir. (0 

Though ' where there is not that con- 


. ſideration of blood, a voluntary con- 
veyanc? 


88 Fear erm 1 2 
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veyance of a copyhold, or other eſtate, 
will not be helped in equity againſt 
the heir. Page 354 
One ſeiſed of lands in fee binds himſelf 
and his heirs in a bond, and having 
deviſed his lands to J. S. in fee, dies; 
in a*bill brought by the obligee to 
ſubject the lands deviſed, the deviſor's 
heir mutt be made a party. 99 
In a deviſe to a man and his heirs, the 
word heirs is uſed only to meaſure out 
the quantity of ellate which the de- 
viſee is to take, and not as a word of 
purchaſe ; for which reaſon 1f the 
deviſee dies in the life of the deviſor, 
his heirs thall not take. 397 
An heir at law, or heir male to the 
honour of the family, if probable 
cave *3 contend for the family eltate, 
ſhall not pay coſts. 481 
One ſeiſed in fee mortgages to A. and 
afterwards binds himſelf and his heirs 
by bond to A. and dies; if the heir 
comes to redeem, he mult pay the 
bond-debt as well as the mortgage; 
but if the heir aſſigns the equity of 
redempiion to J. S. he ſhall redeem 
upon payment of the mortgage only. 
775 

Deviſe to A. for life, remainder to the 
right heirs of J. S. (then living); the 
fee-fimple deſcends to the heir at law 
of the teſtator until the contingency 
happens. 516 
An heir, in an action brdught againſt 
him by a bond-creditor is fued as for 
his own debt in the bet and detinet; 
and before the ſtatute of 4 5 . & 
M. cap. 14. on his having aliened be- 
fore action brought, Vas reſponſible 
in equity for the value of the land 
aliened. 777 


Malters controverted between the Heir and 
Exe Cul * . 


Hangings, chimney-glaſſes or picr- 
glaſles, as matters of ornament and 
turniture, go to the execators, and 
notwith the houte. X 94 

\i kere money put out on {ecurities was 


by marriage articles all,cned in trutt | 
* 


to be inveſted in land aud ſettled on 
the huſband ſor life, remainder to the 
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wife for life, remainder to the firſt 
and every other fon in tail male, re- 
mainder to the daughters in tail, re- 
mainder to the right heirs of the 
huſband, and the huſband,” having 
altered ſome of theſe ſecurities, and 
put them out in treft for himſelf his 
executors and adminiſtrators, deviſed 
his real eſtate in the county and city 
of York and elſewhere in Great Bra. 
tain, to J. S. but gave his perſonal 
eſtate and all his ſecurities for monies 
to his wife, whom he made ececutrix, 
and afterwards died without iſſue 3 
decreed that as to the money on ſuch 
ſecurities as had not been altered by 
the huſband, this was by the articles 
turned into land, and ſhould deſcend 
to the heir; but that with reſpeQ to 
the ſecurities which were altered by 
the huſband, and the money placed 
out in truſt for himſelf, Cc. theſe 
ſhould paſs to the wife as perſonal 
eſtate. Page 172 
Leſſor dies on Micbaclmatda aud be- 
fore ſun ſer, the heir or jointre(+, not 
the executer, ſhall have the rent. 177 
But it the tenant had paid the rent on 
the day, the payment had been gocd, 
thoꝰ the leſſor had died before ſun-ſet, 
but his executors to ac.ount for this 
rent to the jointreſs. 180 
ere tamen. | 
One ſettles lands, on his marriage, on 
himfſe'f and wife, and iſſue of the 
marriage, and conveys bankers aſſign- 
ments which are but perſonal eſtate in 
truſt, declaring the profit thereof to 
go to the ſame perſon as by the ſeitle- 
ment would be entitled to the land, 
and it the annuity fha'l be redeemed 
by parliament, the money to be in- 
veſted in land and to be icttled to the 
ſame uſes ; theſe annuities and bank- 
ers aſſignments, after the wife's death, 
ſhall go to the acir, and not to the ex- 
ecutor. 205 
An incumbent of a church purchaies 
the inheritance of the advowſon and 
dies; his heir, and not his executor, 
ſhall preſent. 364 
Where money is covenanted to be laid 
out in a purchaſe of land to be ſettled 
on A. in fee; on A.'s dying betore 
the money is laid out, his heir, and 
Yy3z not 
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not his executor ſhall have it. Page brought ; this held good, being war. 
483 ranted by the practice of the curſitor's 

Bat if 4. himſelf has received any part office. | 444 
of the money, this is a good pay- a" 937 
ment, and ſhall not be repaid by the 
executor to his heir. 483 
So on 4.'s death, his heir ſhall recover 
the remainder of the money not re- Jew 
ceived by on. . ibid, . 

In like manner, if /.'s heir is an infant, n : 

and the remainder of the money 1s 12 — . * 
decreed to be brought into court, it Wannen 
hall be looked upon as land. 486 | ren proteitant by virtue of 1 e. 
J. S. leſſee of 35 him and his beirs cap. 30. it is no objection, that the 
- daughter is above forty years of age, 


for three lives, aſſigus over the whole . 
eſtate, reſerving a rent to himielf, his or married, or that the Jew is dead. 


executors, and dies ; his executor, | 524 
and not his heir, ſhall be entitled to | 
the rent. 558 Implication. 
. | 
See more e oY and Perſonal Elass by Implication, 


8 : No eſtate raiſed by implication in a 
Heir, catching Bargains, | will ſhall deſtroy an expreſs eſtate ; 
as where a deviſe was to A. for life, 
remainder to his firſt and every other 


Deviſee under a will defectively execu- 


ted repreſents the will as duly execu- fon in extents . 
. , and for want of iſſue 
8 _ for y —_ _ — * = mate of J. remainder over; this gave 
ode TOM TRE BEUT 3 TE FELeR — no eltate-tail to A. by implication. 
A ſon, who after his father's death is a Pure autem. 5+ — 
1 — tail, * re- Secus where the limitation is not carricd 
Re" * — an under tate; the court over to all the ſons, ſince if the father 
6 30 — not to have an eſtate-tail, ſuch 
on as is not mentioned in the limita- 
Hotchpot. Vide London. tion would be excluded. 59 
Et vide. 754 

Yundzed. | Where a perſon is entruſted to convey a ö 


In an action againſt the hundred for a tee, he mult conſequently and by ne- 

robbery, where the ſuit muſt be com- — implication be ſuppoſed to 

menced within a limited time, or if D ro _ 4 * 10 171 

the time be ſo far elapſed, as that the 2 ile of land to the teſtator's ſecond 
flatute of limitations would be a bar, eee = life, he or — — ** I 

. 2» | ay rent thereout to the eldeſt ion tor 

- | his life, and after the death of the 


court, after a writ of error brought to q : 
g 8 ' frcond fon and bis wife, remainder to 


— — 


reverſe the judgment for want of an : 

original, will give the party leave to ws _ = fon m_ _ ny 8 
file one ; /ecus where the plaintiff may dra; or Fea trns> ack ordogarrisd Ie 
begin a new action. 412 tate for life by implication. 472 


Inſtructions for an origina! againſt an ; : 
hundred for a rubbery were brought Incumbzances. Vide Securities. 


to che curſitor within the year, but Inf: 
the writ paſſed the great tea! atter the mane. 80 


yea”, though teſted within the year, One deviſes 10001. to be laid out in a 


Lis.) whea the initructions . Hs 
2 4 NIN 8 Furchaſe of land in fee for the _ 
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ef A. B. and C. and their heirs, equally 
to be divided; A. dies leaving an in- 
fant heir; B. and C. may ele& to 
have their ſhare of the money paid 
them, but the infant cannot. P. 389 
Where a decree ai, cauſa is had againſt 
an infant, on the infant's coming of 
age, and before the decree made ab- 
ſolute, he may put in a new anſwer. 
04 
One borrows money during his WS aa, 
applying it to the buying of neceſſa- 
ries, and afterwards coming to age 
deviſes his lands for the payment of 
his debts ; theſe debts contracted dur- 
ing infancy are within the truſt. 558 
Infant borrows money and applies it to- 
wards payment of his debts for neceſ- 
ſaries; he is liable to pay this in 
equity, though not at law, 559 
No laches to be imputed to an _— 
71 
On a bill brought to ſet aſide a decree 
againſt an infant for fraud, if the 
ſame be not fraudulent, though in 
every reſpect not ſo equitable, the 
court will not ſet it aſide. 734 
Infant aggrieved by a decree, not boun 
to ſtay till he is of age, but may as 
ſoon as he thinks fit bring a bill of 
review, re-hear, or bring an original 
bill and alledge ſpecially the errors in 
the former decree. 737 


Injunſtion. 


An injunction upon an attachment, e- 
dimus, or upon the defendant's pray ing 
time to anſwer, does not extend to 
ſtay proceedings in the ſpiritual court 
without ſpecial order. 301 

Leſſee for years without waſte, remain- 
der in fee to a biſhop : leſſee injoin- 
ed from digging the ground for 
brick. $27 

See Waſte. 

In caſe of a truſt-eſtate deviſed to be 
{o!d, or deviſed to J. S. if the will be 
diſpated after two trials in its favour ; 
equity will grant a perpetual injunc- 
tion, 671 

So after ſeveral trials in ejectment, and 
verdicts in all in favour of the will, 
equity, on a bill of peace, will grant 
$ perpetual injunction, 672 


A perpetual inj unction will the rather be 
granted, where this court direQs the 
trial, or where thecauſe, againſt which 
the verdicts are found, is odious in its 
nature. Page 673 

One of the late directors of the Saut 
company owes money, Which is re- 
covered againſt him at law ; though 
all his eſtate is taken from him by the 
late act, yet the court denied an in- 
junction. 095 


Inrolment. 


Where the court permits the inrolling 
of a — after the time elap- 
ſed, it always takes care not to hurt 
an zntervening purchaſer, 340 

If after a decree, a caveat be entered to 
{tay the ſigning and inrolling, it ſtays 
the ſigning tweaty- eight days after the 
preſenting the decree to the chancel- 
lor to be inrolled, and notice given 
by the chancellor's ſecretary to the 
clerk on the other fide. oog 


| Intereſt of Money. 


When a truſt is raiſed to pay debts, 
imple contract debts ſhall carry in- 
tereſt, 229 


| Intereſt allowed bar from the timeof the 


maſler's report confirmed, where the 
debt is not before liquidated. 377 
Intereſt allewed for a ſhip and cargo 
wrongfully taken by the defendant ; 
and this being done in the Jes, In- 
dian intereſt allowed, deducting the 
charge ot the return. 395 
Where the maſter's report of the guantum 
of intereſt due on a mortgage is con- 
firmed, the intereſt from that time 
becomes principal, ard will carry in- 
tereſt, 453, 480, 653 
One deviſes his perſonal eſtate to his ſon, 
and if he die under age, and with- 
out iſlue, then that it ſhall go over to 
the teſtator's brother; the ſon ſhall 
have the produce or intereſt thereof, 
and only the capital (in caſe of his 
death under age, and without iſſue) 
ſhall go to the brothar 529 
Yy 3 Ap 
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An annuity left the widow by the huſ- 
band's wiil decreed to carry intereſt 
from the day on which it was paya- 
able, and not only from the tubſe- 
quent Gay of payment after the ar- 
rear incurred, Page 543 

Morigagor reſerving {ix per cent. with 
a proviio to take hve it paid within 


three months ; on a great arrear in- | 


curred, the court will not relieve; e- 
cus in caſe of a ſmall flip of time. 652 
Where a mortgagor ligns an account, 
whereby ſo much is admitted to be 
due for intereſt ; this will not carry 
intereſt, unleſs the mortgagor by ſome 
letter or writing under his hand agrees 
to make it principal, 653 
By a marriage ſettlementand will 15000/. 
was ſecured for a daughter's portion, 
payable at eighieen or marriage, the 
whole charged upon an eftate in /re- 
land; but the ſettlement and will «cre 
made, and alto all the parties lived, in 
Englund; the money decreed to be 
paid with Egli intereſt, and with- 
out deducting the charge of the re- 
turn from Ireland. 696 


Where asu from <chat Time Legacies and 
Fertioas ſhali carry intereſt, Vide title 
Legacies and Poriicus, ” 


Fointenants and Tenants in Com- 
mon. | 


A ſurrender of a copyhold to the uſe of 
A. and C. and their heirs, equally 
to be divided be tu een them and their 
heirs rejpeRiveiy ; this held by two 
judges in H. &. to be a tenancy in 
common, by reaſon of the apparent 
intention of the ſurrenderor, contrary 
ta the opinion of Holt C. J. who 
thought it a jointeneney. 14 
The words equaiiy to be divided did not 
originally make a tenancy in common 
even in a will. 21 
4. by wili deviſes lands in truſt, that 
the profits ſhail be equaliy divided 
between his wife and daughter (the 
heir of the teſtator) during the wite's 
lite ; by the opinion of ali (he judges 
of C B. the mother and daughter are 
tenants in common tor the wife's lite. 
47 


: 


Deviſe of a debt to two ſhare and Haro 


alike, equally to be divided between 
them ; and if either of them dies, 
then to the ſurvivors and ſurvivor of 
them; they are tenants in common, 
and not jointenants ; the words rela- 
ing to the ſurvivorthip being intended 
only to carry over the ſhare of him 
that might die in the life of the tefa- 
tor, and preſerve the lapſing thereof. 
Dugre tamen. Page y6 


A deviſe of a ſurplus of a perſonal ellate 


to four equally, ſhare and ſhare alike; 
one of the four dies in the liſe of the 
teſtator; this being a devile in com- 
mon, the ſhare of the perſon dying is 


become a lapled legacy, and diltribyt- 


able according to the ſlatue. oo 


Irelaud. 


A davghter's portion ſecured by an 


eſtatc in /r:lard by a ſettlement mage 
in England, and the parties living in 
England, (hall be paid in England with- 
out deducting the charge of the re- 
turn. 696 


Judgement Vide title Decuritics. 


Jurisdiſtion. Vide title Court and 


tort of Chancery, and title Spititual 
Court. 


Where one is ſued in an inferior court 


tor a matter out of the juriſdiction, 
if in yacation-time, a prohibition lies 
from the court ot chancery, on aida. 
vit that the matter is out of the juriſ- 
diction; but no afidavit is neceſſary 
where on the face ot the declaration 
the matter appears to be out of the 


59 


juriſdiction, 4" 


By imparling generally the juriſdiction 


is admitted, and no foreign plea will 
be received atierwards, 477 


King. See Pzerogative. 


Lachec. 


A Table of the Principal Mattetr. 


Laches. 


Ruſtees not to take advantage of 
their own laches. Page 236 

No laches to be imputed to a feme co- 
vert or infant. 718 


Leaſes, and Covenants therein. See 
Ejtate for Life, and Hate for Years, 
until title Eſtates. 


Leſſee for years, though /ans waſte, can- 
not pull down an houſe, or trees which 
are a defence or ornament to the 
houſe. 528 

Hard that leſſee for years without waſte 
ſhould enjoy the trees or materials of 
the houie when he pulls them down: 
the intention of that clauſe only being 
that the i-flee for years ſhould be as 
diſpuniſhable as before the ſtatute of 
Glourefter. ibid. 

A college reſtrained by its conſtitution 


from leaſing, except for twenty-one. 


years, and at a 'rack-rent, makes 
orders, recommending it to their ſuc- 
ceflors to renew at leſs than their 
rack- rent; this not favoured, as tend- 
ing to a breach of the ſtatutes. 655 


Legacy and Legatees. Vide alſo title 
Satistaſtion; ailo Legacies i ven on 
condition ts marry with Conſent, &c. 
See Reffraints on Marricge, under title 


Marriage. 


A child of a reſiduary legatee no wit- 
neſs to prove a will of a perſonal eſ- 
tate. 10 

Where a legacy is given to a man, his 
executors and adminiſtrators, and the 
legatee dies in the life-time ot the 
teitator, the executor ſhall not have 
it; but a will that deſigns to prevent 
the lapſing of a legacy by the death 
of the legatee, ought to be ſpecially 
penned. 86 

Father gives his fon 40. on condition 
that he does not diſturb his truſtees; 
on the truſtees applying for an exe- 
cution of the truft, the fon decreed to 
join in the execution thereof, or elle 
10 ſorfeit his legacy, 136 


| 


Legacy given upon a man's dying with 
out iſſue, to be paid within fix months 
after his death; the man dies leaving 
iflue, which iſſue within fix months at- 
ter died without iſſue; the legacy not 
due, it not being intended to ariſe 
upon any remoter contingency than 
that of a man's dying without iſſue 
living at his death. Page 198 

Though the court (generally (pr u, 
marſhals aſſets in favour of a legatee, 
as well as of a ſimple contract creditor, 
yet a pecuniary legatee ſhall not be 
allowed to come in upon the land, in 
the place of a bond-creditor, agninil 
the deviſee of ſuch land. 204, 679, 

730 

Payment to the father by an executor of 
a legacy given to a child, held il, 
though the teſtator by parol on tits 
death-bed had directed it. 285 

A reſiduary legatee, where there was a 
dehciency of aſſets, on the par icu aꝝr 
circumſtances of the cate, permitted 
to come in pari fai with the other 
legatees. 305 

Deviſe to truſtees and executors, as an 

incouragement to accept et trutt, 
of 100. a-piece, 12. tor mourning 
and a ring, aud ol per ans a picce 
for their trouble; one rctui-s, yet he 
ſhall have his mourning aw ring, but 
not the 100 J. legacy, nor the per 
an mu; both which in fuck cafe all 
not go to the acting executors, but 
ſink in che eſtate, 334 
Pecuntary legacies are given by the wil, 
and atterwards greater legacies given 
to the ſame pertons by the codicil; 
theſe no ſatistaction for the legacies 
by the will, but the legatees to have 
boch, becauſe che codicil is part of 
the will; @ fortiori if the legacies by 
the will and codicil are ot different 

natures. 421, 423, 424 

One gives legacies by his will, and 

other legacies by his codicil, charging 

his land with the l-gacies in the will 
only; on the perional cit. es noc be- 
ing ſuthcient % pay all the legacies, 


the land (hail bear the charge ut the 
legacies by the wall, and thoſe given 


by the codicul be paid out of the per- 
ſonal eſtate. 


Yy4 


— — 


— 


2 
Where 


Where the real eſtate was by will charg- 
ed with the payment of the Jegacies - 
abo de- mentioned, this was held not to 
extend to the legacies in the codicil ; 
fecus had the land been charged with 
the payment of legacies generally. order to make 8 


A legatee's name very falſely ſpelt, re- 
ferred to a maſter to fee who was in- 
tended. | 425 deviſce of land; as where one ſeiſed 

Where the will was wrote blindly, and 
hardly legible, and the legacies in 
figures, the court referred it to a ma- 
ſter to examine what thoſe legacies 
were, and he to be afſifled by ſuch | 
as underſtood the art of writing. 425 

One deviſes a legacy out of a fund which | 

fails, whether and in what caſes the 


legacy ſhall be paid out of the per- 
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Page 423 much leſs ſh 


_m_ 


—__ 


ſonal eſtate. 778 in fee. 


One by will diſpoſes of his perſonal 
eſtate, and afterwards by parol gives 
100 J. bill to 4. to deliver over tribute equally to the payment of the 
to his nephew | 
die of that ſickneſs ; ſuch gift de- Deviſe of a rent=charge out of a term, 
creed good. 404 | as much a ſpecific deviſe as of the 


Donatio cau/a Mortis. 


if the teſtator ſhould bond debts. 


8 
Huſband upon his death- bed delivers to term itſelf. 


his wife a purſe of 100 guineas, bid- 
ding her apply it to no other uſe than 


Specific Legacies. See allo Abatement. 


Money ordered by will, or articled to be 
laid out in land, or in an annuity, to 
be looked upon in equity as land, or 
an annuity, and as a ſpecific legacy ; 
conſequently on a deficiency of aſſets 
not to abate in proportion with the 
other legacies. 127 

Vids autem. 539 | 
cog | 


her own ; this is a good legacy to the 
wife, 


So a legacy given to the wife in con. 
ſideration that ſhe releaſe her dower 
on a deficiency of aſſets, ſhall not 
abate in proportion. 

Specific legacy not to be broken into in 

ood a pecuniary one; 

| pecuniary legatees, 
on a deficiency of aſſets, have any 

remedy for their legacies againſt a 


in fee owes debts by bond, and de- 
viſes land to his heir in tail, giving 
ſeveral legacies, and the heir who was 
alſo executor, with the perſonal eſtate 
paid off the bond-debrs, by which 
means there was a deficiency of aſſets 
to pay the legacies ; the legatees were 
held to be without remedy ; otherwiſe 
had the land deſcended to ſuch heir 


One ſeiſed in fee of ſome lands, and poſ- 
ſeſſed by leaſe for years of other lands 
deviſes the fee to 4. and the leaſe to 
B. and dies indebted by bond; both 
theſe deviſes being ſpecific, ſhall con- 


Specific legacies on a deficiency of aſſets 
are not to abate in proportion. 422 
A legacy of 15007. to be laid out in 


441 land though to be taken as land, yet 


Not neceſſary to prove a gift which takes is not ſpecific, but on a deficiency of 
effect as donatio cauſã mortis (though 
in nature ot a legacy) with the will, 
It operating as a declaratjun of truſt 
on the. executor, 1014. ſome reſpects it has the advantage, fo 

Huſband on his death-bed draws a bill 


aſſets ſhall abate in proportion. 539 
A ſpecific legacy is what veils by the 
conſent of the executor; and as in 


in others it has the diſadvantage of a 


on his goldimith to pay his wife pecuniary legacy. 
100 J. for mourning ; this a good ap- 
pointment, 442, 443 | Legacies or Portions wefled, laſiſed or ex- 


tinguiſhed. 
A. deviſes to B. his executors, admini- 


and Refunding of Legaciez. ſtrators and afligns 400 J. which he 


owed A. provided he thereout pays 
ſeveral particular ſums to his children, 
the reſt he freely gives him, directing 
his executorsto deliver up the ſecuri- 
ties, and not to claim any part of the 
debt, but to give ſuch releaſe as B. his 
executors, &c. ſhall require; B. dies in 
the life of the teſtator; decreed chit 


A Table of the Principal Matters, 


ſo much of the 400 l. as was to remain | 


to B. was a lapſed legacy. Page $3 
A will which defigns to prevent the 
lapſing of a legacy by the death of 
the legatee in the liſe of teſtator, 
ought to be ſpecially penned. 86 
One deviſes portions to his children, 4. 
B. and C. and if any die before twen- 
ty-one or marriage, the portion of 
the child ſodying to go to the ſurvi- 
vors or ſurvivor ; one of the children 
dies in the life of the teſtator, this not 
a lapſed legacy, but ſhall go to the 
ſurviving children, 274 
An annuity is lett by will to che teſtator's 
grandaughter, but if ſhe marries with 
the executor's conſent, then a portion; 
the grandaaghter without content of 
the executor marries a man worth 


nothing; the huſband is not entitled 


to the money, the having married 
with conſent, &c. being a condition 


precedent to the veſting of the por- 


tion. 284 
One poſſeſſed of a perſonal eſtate deviſes, 
if his wife dies without iſſue by him, 
that then 80. ſhall be paid to his 
brother, the brother dies in the liie 
of the wife, who afterwards dies with- 
out iflue ; decreed the legacy to be 
paid to the repreſentatives of the bro- 
ther. 563 
A. deviſes the ſurplas of his perſonal 
eſtate to four equally ſtare and ſhare 
alike, leaving 7. S. executor in truſt; 
one of the tour dies in the life of the 
teſtator, his ſhare is lapſed, and on the 
teſtator's death ſhall go according to 
the ſtatute of diſtribution. 709 
A. amongſt other legacies, leaves 1600 /. 
to his niece B. at eighteen or mar- 
riage, and gives the reudue of his per- 
ſonal eſtate tobe laid out in land, and 
ſe:tled in ſtrict ſettlement on C. for 
ninety-nine years, remainder to his 
firit, Sc. ſon in tail; afterwards A. by 
codicil deviſes, thay the 1000 given 
by the will to his faid niece ſhould be 
made up 6000/. payable at twenty-one 
or marriage, the niece was eighteen 
at the time of the teſtator's making 
his codicil and under twenty one; 


decreed ſhe ſhould have the intereſt 
ot the 6000 /. from the death of the 


Mk. 


teſtator, and that C. was only entitled 
to the re/iduum, excluſive of the 60008. 


Page 783 


Abatement and refunding of Legacies, See 
alſo under Specific Legacy. 


Charity legacies that are pecuniary,ſhall, 
on a deficiency of aſſets, abate in 
proportion with other pecuniary lega- 
cies. 423 

Whether a legacy of 200 J. given by the 
teſtatrix for a monument for her mo- 
ther ought on a deficiency of aſſets, 
to abate in proportion. 423 

As legatees are to abate in proportion, ſo 
if an executor pays one legatee, and 
there 1s not enough to pay all, the 
legatee who is paid ſhall refund in 

roportion ; ſo if one legatee recovers 
his legacy in equity, and there is not 
enough to pay the reſt, he ſhall re- 
fund; /ecus if the deficiency of aflets 
ariſes by the waſting of the executor. 


ꝶÄ3t ß —_—_— 


One having two ſons and a * 
will gives to each 2000 J. payable at 
twenty one provided if aſſets fall 
ſhort to pay the legacies, the abate- 
ment to be borne out of the ſon's le- 
gacy ; the teſtator leaves aſſets to pay 
the whole, butthe executor afterwards 
waſtes ; the daughter's legacy ſhall 
have the preterence. 668 


| In «what Caſes a Legacy ſhall or ſhall not 
| be a Sattifattion of a Debt or other De- 


mand on the 1 eftator's Eflate. 


A man has one daughter to whom 8000/. 
was ſecured by marriage ſettlement, 
and afterwards he gives her 8000. by 
his will for her portion, and 200 /. 
fer annum; the daughter thall have 
but one 8000/7. though ſhe may elect 
Which of the portions ſhe pleaſes. 147 

Where a father 15 bound to give a por- 
tion with his child, and afterwards by 
his will gives a legacy to ſuch child 
of as great or greater value than the 
portion, this is a ſatisfaction of the 
portion. 299 

But a legacy 1s not to be taken in ſatis. 
faction of a debt upon an open ac- 
count, where it is uncertain on which 


fide 
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fide the balance lies; nor in ſatisfac- 
tion of a debt contracted after the 
making the will. Page 299 
One covenants to leave his wife 620 /. 
party dies inteſtate, and the wite's 
diltribucory ſhare comes to more; 
this is a ſatisfaction. 324 
One being indebted to his ſervant for 
wages in io0/., gives her a bond for 
this 100 J. as due for wages, and af- 
terwards by will gives her 500 J. for 
her long and faithtul ſervices ; this is 
not a fansfaRtion for the bond. 408 
Pecuniary legacies are given by the will, 
and afterwards greater legacies are 
given to the ſame perſons by the co- 
dicil ; theſe latter no ſatisfation for 
the former, becauſe the codicil is part 
of the will, eſpecially where they are 
not eju/dem generig. _ 423 


Surplus and refiduary Lrgatee. Vide title 


Executoz, and in what ca the Exe-< 


cutor ſhall be on'ly a Truſtee for the Sur- 
plus. 


Ademption of - Legacy. 


Teftatrix deviſed to her grandchild a 
debt of 4oco/. owing to her by J. S. 


| pm if any part of the debt ſhould 


paid in before the teſtatrix's death, 
then ſo much to be made good to the 
grandchild out of the ſurplus of the 
reſtatrix's eſtate ; afterwards the teſ- 
tatrix releaſed 2000/7. of the {rid debt 
to J. S. without having reccived any 
of the money; decreed that this was 
no ademption of the legacy pro tans, 
but that the legatee or her repreſenta 
tives were entitled to the whole 4000/. 
as much as if the fame had been paid 
in to the teſtatrix. 401 
A fortiori if the teltatrix had called in 
the debt, it would have been no 
ademption. 464 


A father by will gives his daughter a- 


portion of 5000. and afterwards in his 
life-time gives her 300 /. for her por- 
tion in marriage, and four years after- 
wards dies without revoking the will, 
the huſband is a bankrupt ; the aſlig- 
nees not entitled to the 500 J. legacy, 
nor any part thereof. 681 


3 


þ 


Limitation of Terms fox Pearg. 
Vide this Title under Efate for Years, 


Statute of Limitations. 


Where a bill in equity abates by death, 
if the executor or adminiſtrator will 
not revive within fix years, it is with- 
in the ſtature of limitations; but if 
there be a decree to account, and the 
ſuit afterwards abates by death, and 
the executor does not revive within 
ſix years, this is not within the ſta- 
tute. Page 741 


London and the Cuſtom thereof. 


A. freeman of Londen purchaſes in the 
name of B. who at the time of the 
purchaſe executes no declaration of 
truſt, 4. dies, after which B. gives a 
declaration of truſt; this good againlt 
the cuſtom, 321 

Where a freeman of London leaves no 
wife, the children are entitled to one 
moiety of his perſonal eitate, the 
other moiety being the dead man's 
part. 341 

Grandchildren of a freeman are not 
within the cunom to come in for au 
orphanage part. ibid, 

A freeman's ton has had ſeveral ſums 
from his father, the certainty whereot 
does appear, he has likewiſe had ſe- 
veral other ſums the certainty whereof 
does not appear otherwiſe than by the 
ſon's anſwer ; theſe being all brought 
into hotchpot, the ſon ſhall come in 
for his orphanage part. 342 

A jointure made by a freeman on his 
wife in bar of dower, will not bar her 
of the cuſtomary part, unleſs that be 
alſo expreſsly mentioned. 530 

Land or money covenanted to be laid 
out in land, not within the cuſtom of 
Londen. 532, 047 

A freeman of London may at any time 
during his life, even in his lait fick- 
neſs, invelt his perſonal eſlate in land, 
which will ſtand good, though the 
freeman ſhall have 1aid he did this on 
purpoſe to defeat the cullom. $532» 

719 
Where 


Ir 
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Where a freeman leaves his widow a le- 
gacy, and there is ſufficient out of his 
teſtamentary part to pay the ſame, ſhe 
ſhall have her legacy and cuſtomary 
part alſo, Page 533 

On a freeman's widow's cuſtomary part 
being barred by compoſition, who 
ſhall have the beneht of it; whether 
the huſband or children ; alfo whe- 
ther a chi!d's orphanage part be bar- 
rable by a releafe or covenant for a va- 
luable conſideration. 634 

On a child's releaſing to his father his 
orphanage part, if the releaſe be 
guned by threats or unduly, the ſame 
wall be tet ahde in equity. 639 

Leaſes given to a child by a freeman to 
be brought into hotchpot and valued. 

042 

One for a valueble conſideration con- 
tracts to become a freeman of London, 
but dies before he has taken up his 
fre-dom z his perſonal eſtate ſhall be 
divided as if he had been a freeman, 
but his children not to be city or- 
phans. 710 


Lunatick. 


Where the huſband was a lunatick, the 
wife, though an Ir peerelis, com- 
mitted for not producing him. 701 


Maintenance foz Children. See alſo 
- Poztions. 


A, On his ſon's marriage ſettles lands 
* on himſelf for life, remainder to 
the ſon for life, remainder to truſtees 
for 10co years for railing portions for 
daughters payable at twenty-one or 
marriage, with maintenance in the 
mean time, to commence the firſt 
quarter after the father's death; the 
father dies leaving one daughter, and 
the grandtather living; the bill pray- 
ed a mortgage of the reverſion for the 
intant's maintenance, but the court 
ſtrongly inclined againt it. 488 


In the court's allowing maintenance out 
of a Jew's eſtate to his daughter turn- 


22 ——-„— 


ed proteſtant, by virtue of 1 Ann. cap. 
30. it is no objection that the daugh- 
ter is above forty years of age, or 
married, or that the Jew is dead. Page 


524 
Mandamus. 


A Man4amus lies to the ſpiritual court 
to direct them to do right, as a pro- 
hibition does to ſtop them from doing 
wrong. 47 

Whether error lies on a rule or award of 
a mandamus. 348 

Writ of error on a judgment on a mare 
damus ſince the ſtatute 9 Arn. no ſuper- 
ſedeas to a peremptory mandamus. 351 


Marriage, ſee under title Baron and 
Feme. Agreements on Marriage, and 
Underhand Agreements in fraud of 
Marriage Agreements, ſee under title 
Agreement. 


Marriage-Brocage Bonds. 


Huſband before marriage covenants to 
give a releaſe to the wife's guardian 
of all accounts ; this agreement ſer 
aſide in equity, being within the ſame 
miſchief as a marriage- brocage agree- 
ment. 148 

A ſon on his marriage being to have 
3000 J. portion with his wife, private- 
ly, withqut notice of his parents who 
treated for the match, gives a bond to 
the wife's father to pay back 1000 l. 
of the portion ſeven years afterwards ; 
this bond void in equity, and will not 
be made better by being aſſigned to 
creditors. 496 


Reftraints on Marriage. 


One by will leaves an annuity to his 
grandaughter, but if ſhe marries with 
the executor's conſent, then a portion; 
the daughter without the conſent, 
&c. marries a man worth nothing; 
the huſband not entitled to the por. 
tion, the having married with the 
content of the executor being a con. 
dition precedent to the veſtiug of the 
portion. 284 
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Money agreed to be laid out in Land, ſee 
| — alſo Matters controwerted 
between the Heir and Executor, under 
Meir, and alſo Elettion. 


ztgage. Vide Intereſt. As to buy- 
. in Incumbrances, and what Uſe may 
be made thereof, vide title Securities. 
As to Conce of Mortgages, vide 
Concealment. 


Where money is agreed by articles to be 
laid out in land, the party who would 
have the ſole intereitin the land when 
bought, may (if of age) elect o have 

the money paid to him, and that it 
ſhould not be laid out in land. Page 


130, 389, 470 


Haſband borrows money, and he and his 
wife levy a fine of the wife's land as 
a mortgage for it, after which the 
huſband by will gives legacies to cha- 
rities to the amount of his perſonal 
eſtate ; the mortgage ſhall be paid out 
of his perſonal aſſets, though the cha- 
ritable legacies are loſt thereby ; but 
all the huſband's debts, though by 
ſimple contract, ſhall be preferred to 
the mortgage. 264 
Mortgage may be without a covenant or 
bond tor payment of the money. 271 
One agrees for a valuable conſideration 
to convey lands to J. S. and after- 
wards makes a mortgage for a valu- 
able confideration, and without no- 
tice ; the mortgagee ſhall bold his 
mortgage againſt the intended pur- 
chaſer ; /ecus of a judgment creditor 
who has only a general ſecurity, and 
no ſpecific lien upon the land. 277, 


279 

Mortgage in fee is made redeemable 
upon payment of 30o!. and intereſt, 
upon any Michas/mas day upon ſix 
Taonths notice; mortgagor dies, hav- 
ing deviſed his perſonal eſtate to his 
wite ; perſonal eſtate liable to pay the 
mortgage. 291 
A covenant to pay the mortgage money 
not ſuable in equity, unleſs the cove- 
nantor receives the money; as where 

a ſeme ſole ſeiſed of land ſubject to a 
mortgage morries B. who on an aſ- 


' 


[ 


| 


| 


Where a firſt mortgagee is a 


ſignment of the mortgage covenant 
to Pay the money, and dies; 3.3 
per onal eſtate not liable in equity to 
it, Page 347 
witneſs to 
the ſecond mortgage, tho' no actual 
proof of his knowing the contents 
thereof, yet ſince the preſumption is, 
that he might have known the ſame, 
this ſhall poſtpone him. 9 


Mortgagee of a ſhip by deed walls the 


mortgagor with the original bill of 
ſale, who indorſes thereon ſubſequent 
mortgages or bills of ſale, of ſeveral 
parts of the ſhip, and mortgagee ac- 
quieſces; this is evidence of an af. 
ſent in ſuch mortgagee, and (hall 
poltpone him, ibid, 


Mortgage ſhall not onerate his pledge 


with cofts which he occaſions by an 
unjuſt detence 


: 39 
It there are not aſſets to pay all the 5 


gacies, a mortgagee, where the ſecu- 
rity is ſufficient, ſhall not be paid out 
of the perſonal eſtate. 730, 731 


Special Agreements touching the Rea up- 


tion of Mortgages. 


One for $co/. conſideration grants a 


rent-charge of 48 J. per ann. in fee, 
upon condition, that if the grantor 
ſhall give notice, and pay in the Zool. 
by inſtallments, 7g. 100. at the en] 
of every ſix months. and ſhall do this 
during his own life-time, the grant to 
be void; the mortgage was made 
about 60 years ſince, when the legal 
intereſt of money was 8 J. per cent. and 
the mortgagor dead ; decreed not re- 
deemable. 268 


In caſe of a mortgage, no clauſe can 


confine theequity of redemption to the 
life-time of the mortgagor, or to him 
and the heirs male, or the heirs only 
of his body. 269 


Redemption, Forecloſure. 


Exchequer annuities mortgaged may be 


told upon notice without a decree of 
ſorecloſure. 261 


\ Mortgage of a rent redeemable at a 


grea.er diſtance of time than a mort- 
gage of land, 270 
Mortgage 


A Tatle of the Principal Matters. 


Mortgage tho? ever ſo old is redeemable, 
if intereſt has been paid, Page 271 
Firit mortgagee takes a releaſe of the 
ultimate equity of redemption ; this 
does bot oblige him to pay off the in- 
termediate mortgages, if he will 
waive the releaſe. 395 
One ſeiſed in fee ges to A. and 
afterwards binds himſelf and his heirs 
by bond to 4. and dies; if the heir 
comes to redeem this mortgage, he 
mult pay off the bond as well as the 
mortgage, but the aſſignee of the heir 
may redeem upon paying the mort- 
gage only, 775 
$0 if one poſſeſſed of a term for years 
mortgages it to A. and afterwards be- 
comes indebted by ſimple contract to 
A. and dies, his executor ſhall not re- 
deem the term without paying as well 
the note as the mortgage; /ecus if any 
creditor of the teſtator brings his bill 
to redeem. 776, 777 


Ne exeat Regno. See title Wrir. 
Notice. 


HER E a fir mor!gagee who at- 
teſts a jecond mortgaye will be pre- 
ſumed to have bad notice, fee under 
title Moztgage. 
The court cayanot take notice of foreign 
laws and cuitoms, unleſs they are 
proved. 431 


Obligations. Vide Bonds. 
Dath Vide alſo Iflidavit. 


Peer of the realm is to put in his 
anſwer upon honour; But his ex- 
amination on interogatories, or as a 
witneſs, muſt be upon oath. 146 
Where the ſuit was frivolous, a quaker 
defendant was allowed to put in his 
auſwer without oath or athirmation. 


| 
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Occupant. 


A. by will deviſes. lands to truſtees and 
their heirs, in truſt to divide the pro- 
fits equally between his wife and 
daughter (the heir of the teſtator) 
during the wife's life, and after her 
death he deviſes the ſame to the uſe 
of his daughter in tail, with remain- 
ders over; the daughter dies without 
iſſue and inteſtate during the mother's 
life; reſolved that the mother and 
daughter were tenants in common, 
and that the mother ſhould have a 
moiety of the profits during her life, 
and that the other moiety by the ſta- 
tute of frauds and perjuries ſhould 
to the executors, &c. of the 7a 
ter, as before that ſtatute is would 
have been liable to occupancy, and 
not to the heir of the teſtator, as 
profits undiſpoſed of and reſulting to 


him. Page 34 
Offer. 

An offer made during a treaty which 

afterwards breaks off, or upon terms 


which are not accepted, not binding. 
497 


Office. 


Appointment by deed of particular an- 
nuities to be paid out of an office, 


countermandable. 101 
Oziginal. 


After judgment in an action on a 22 
of inſurance, if error be brought to 
reverſe ſuch judgment for want of an 
original, the court will not permit the 
party to file an original, in regard if 
this judgment were reverſed, the 
plaintiff may begin a new action; 
fecus were it itt à qvare impedit, or iu 
an action againſt the hundred for a 
robbery, where the ſuit muſt be com- 
menced within a limited time ; or had 
the time been ſo far elapſed, as that 
the ſtatute of limitations had been a 
bar if the judgment ſhould be reverd- 
ed. 412 
4 he 
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The plaintiff regovered judgment in an 


action at law, but by means of the 
- Nlneſfs of his attorney, who had been 
diſordered in his head, an original 
was omitted to be filed, and for want 
thereof a writ of error brought; upon 
affidavit of this, the court gave leave 
upon paying the coſts of the writ of 
error, to file an original. P. 42,43 
Inſtructions for an original againſt an 
hundred for a robbery were brought 
to the curſitor within the year, but 
the writ paſſed the great ſeal after the 
year, though teſted within the year, 
viz. when the inſtructions were 
brought; this held good, being war- 
ranted by the practice of the curſitor's 
office. a 437 


Oiphan. Vide London. 
Outlawry. 


4. having outlawed B. brings a bill 
againit B. and likewiſe againſt C. a 
truſtee for B. with reſpect to an an- 
nuity, to ſubject this annuity to the 
plaintiff's debt; the attorney general 
ought to be made a party, and the 
plaintiff muſt get a leaſe or grant in 
the Court of Exchequer from the 
Crown. A 445 

Where an executor in truſt was outlaw- 

ed, and a witneſs proved that he had 

- Inquired after, and could not find 
him; held not neceſſary to make him 
a party. 684 

Debt agairſt the ſheriff for an eſcape of 
one in execution on an outlawry after 
judgment, may be brought either in 
the tam guam, or at the ſuit of the 
party only. 687 


* — 


Papiſt. 


HERE a papiſt is diſabled to 
take land, how far equity will 
help the next proteſtant heir to take 
advantage of hi: diſability, 353 
By the itatute of 11 & 12 3, againſt 


the growth of popery, a papiſt under | 


eighteen is diſabled to take only til 
conformity; if above eighteen, dic. 
abled for ever. l Page 354 


Paraphernalia. 


One dies indebted by bond more than 
all his perional aſſets can pay; the 
widow ſhall have her bona parapherna- 
lia, provided there be real aſſets to 


ſatisfy the bond. 729 

Bona paraphernalia not deviſable any 

more than heir-jooms, 730 
Pardon. 


A general act of pardon, tho” with an 
exception of all offences and con- 
tempts proſecuted at the charge of 
any private perſon or perions, yet 
held to pardon a contempt in marry- 
ing a ward of a court of equity. 696 


Parol. Vide Agreement Parol. 
Parol Evidence. Vide Evidence. 
Parliament. (Act of) Vide Dtatutes. 


Privilege of Parliament, 


Suing the bail below, pending a writ 
of error in parliament, is a contempt 


and breach of privilege. 685 


Partners. 


A. and B. partners in a goldſmith's 
trade are bound in a bond to J. S. 
A. and B. break off the parinerſhip 
and divide their ſtock; J. S. the 
obligee in the bond, knows this, and 
that 4. took upon him to pay the 
debts, and after a great diſtance of 
time brings a bill againſt the execu- 
tor of B; yet he (J. S.) ſhall recover. 


082 
Parties. 
One ſeiſed of lands in fee binds himſelf 


and his heirs in a bond, and deviſes his 
lands to J. S. in fee, and dies; in a 
bill brought by the obligee in the 
bond to ſubject the devilee to the pay- 

ment 


F. 


Si 
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ment of the debts, the deviſor's heir 
- muſt be made a party. Page 99 
Where a bill wants proper parties, it is 
in the power of the court to diſmiſs 
the bill /n, prejudice, or to give 
leave to amend, paying coſts. 428 
A. having outlawed B. brings a bill 
againſt B, and likewiſe againſt C. a 
truſtee for B, with reſpe& to an an 
nuity, to ſubject this annuity to the 
plaintiff's debt; the attorney-general 
ought to be made a party. 445 
In a ſuit on behalf of a charity for the 
arrears of a rent- charge, not neceſſary 
to make all the ter-tenants of the land 
out of which the rent iſſues, parties. 
They only are parties to a bill £4 
whom proceſs is prayed. 693 
Where an executor in truſt was outlaw - 
ed, and the witneſs proved that he 
had enquired after, and could not 
find him, held not neceſſary to make 
him a party. 684 


Partition. 


On a partition in chancery every part 
of the eſtate need not be divided, but 
ſafficient if each tenant in common, 
&c. has an equal ſhare of the _ 

"Y 44 


Patronage. See Preſentation. 


Payment of a Legacy, to whom to be made. 
Vide Legacy. 


Peer. 


A peer of the realm is to put in his an- 
iwer upon honour, but his anſwer to 
interrogatories and examination as a 
witneſs, muſt be upon oath. 146 

Firſt proceſs of contempt againſt a me- 
nial ſervant of a peer is a ſequeſlra- 
tion , as againſt the peer himſelf. 

535 

Since the union, a Scotch peer made an 
Exgliſ peer cannot by virtue thereof 
lit and vote in parliament. 582 

A peerage granted to an infant cannot 


P 


be waived” by him when he comes of | 


age, 536 


| 


Whether the Crown may create. one a 
peer againſt his will. Page 592 


Perpetuitp. Vide alſo Limitations 0 
Terms for Years under title Eſtates. 


Deviſe of lands to a corporation, in truſt 
to convey the premiiles to the teſta- 

* tor's godſon 4. for life, and ſo to his 
- firſt ſon for life, and afterwards to the 
firſt ſon of that firſt fon for life, and 
in default or failure of ſuch iſſue of 
A. to convey them to B. for life, Ec. 
this is a perpetuity ; but the convey- 
ance ſhall be made as near the intent 
of the party as the rules of law will 
admit, (v.) by making all the per- 
ſons in beivg tenants for life only, 
but the limitation to the ſons unborn 
muſt be in tail. 332 


Perſonal Eſtate. 


Where the perſonal Eflate ſhall be applied 
to exonerate the real, Vide title Real 
Eſtate. 


One deviſes all his money in the govern- 
ment funds to be laid out in the pur- 
chaſe of land to be fettied on the 
eldeſt ſon of A. and the heirs male of 
his body, remainder over, and deviſes 
the reſt of his perſonal eſtate to be 
ſettled in the ſame manner ; the per- 
ſonal eſtate cannot be entailed but the 
whole vells in the eldeſt ſon. 290 


- Plaintiff. 


The Court cannot make an order to ex- 
amine a plaintiff de bene e, as they 
will to examine a defendant ; and 
if the plaintiff is an immaterial one, 
the defendant ought to have de- 


murred to him. 595 
Plate. 
By aubat Words it ſhall pa. See Ex. 
pcſition of {o2ds. 
Plca. 


A plea upon the ſtatute of 4 2 Anne, 
cap. 17, in relation to bankrupts mult 
eu- 
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conclude to the country, and not to 
the court. Page 258 
By. imparling generally the juriſdiction 
is admitted, and no foreign plea will 
be received afterwards. 477 


Pooz. 


A bequeſt to one's poor relations how 
ei nſtrued. ä 327 

See Expolition of Wozds. 

Liberty of the Rell: in Midd/eex is with- 
in the pariſh of Sr. Danflar's in the 


Vet, London, and contributes a fifth 


towards the repairs of the ſaid church; 
\ but having diſtin overſeers, and 
maintaining its poor ſeparately, is not 
entitled to a ſhare of the charities given 
by will or deed to the poor of St. 
Dunſftan's, though entitled to a fifth 
of all collections made at the church- 
door or at ſacraments. 669 
Before the ſtatute of 43 Eliz. no ſuch ot- 
f cers as overſeers of the poor. 670 


Poztions 0z Pzoviſtons foz Children. 
See alſo title Maintenance. See 
Legacies or Portions veſted under title 


Legacy. See Tru/ts for raifing Por- 


tions and Payment of Debts under title 
Cruſt. 


A man has one daughter to whom 
8000 J. is ſecured by marriage ſettle- 
ment, and afterwards he gives her 
80007. by his will for her portion, 
and 200 J. per annum ; though the 
daughter when of age may elect which 
portion ſhe pleaſes ; yet ſhe ſhall have 
| but one 80000. | 147 

| The eldeſt daughter, where there is a 

| ſan, or where the eſtate by à ſettle- 

ment goes all to a remainder-man, is 
as a younger child in equity, and as 
ſuch entitled to a ſhare of the provi- 
ſion appointed for younger children. 

| 744, 451 

Where à father is bound to give a por- 
tion with his child, and afterwards by 
his will gives a legacy to ſuch child 
of as great or greater value than the 

rig; this ſhall be taken in ſatiſ- 
action of the portion. 299 

In a term raiſed to ſecure a daughter's 
portion, the truſts were declared, that 
if the huſband ſhould leave no heir 


male by the marriage, and ſhould leave 

a daughter er daughters, then the 
truſtees were to raiſe portions payable 

to daughters at twenty-one or mar- 
riage; provided that it the huſband 

| ſhould die without leaving a daughter 
hving at his death, then the term to 
| ceaſe; there is no iſſue male by the 
marriage, but there is a daughter who 
| attains twenty-one and marries ; the 
mother dies, and the daughter alſo 
dies in the father's life- time, leaving 
iſſue, her huſband adminiſters to her, 
be ſhall have no portion. Page 401 
' Truſt of a term to raiſe portions out of 
rents and profits, to be paid as ſoon 
as conveniently might be; by virtue 
of the words profits truſlees may fell 
-4 mortgage; /ecus if ſaid annual pro- 


1 
4 


ts. 1 
Provi ſion for children to be begotten, Gal 
extend to children already legetten. 426 
Term created for daughters“ portions, 
commencing after the death of the 
father and mother, upon truſt to raiſe 
the portions "pon and after the com- 
mencement of the term ; father dies leave 
ing a dayghter ; decreed the portion 
is veſted, but not raiſable during the 
life of the mother. 448 
Father by will gives a portion of 500 /. 
and afterwards in his life-time gives 
her 390.1. for her portion in marriage, 
and four years afterwards dies with- 
out tevoking the will ; the huſband 
is a bankrupt ; the aſſiguees not en- 
titled to the 5007, legacy, nor any 
part thereof. 681 


reluctante curiã) to be fold for raiſing 
a daughter's portion, 707 


Tears. 


Whether a poſſibility be not aſſignableby 
the commiſſioners of bankruptcy. 385 
4. deviſes a term for years to B. for lite, 
remainder to C. who in the life of B. 
deviſes his remainder to D. this is 
a good deviſe, though of a poſſibility, 
and amounts in equity to a de- 


claration by will, that C,'s executors 
ſhall 


A reverſionary term decreed (though 


Poſſibility. Sce alſo Limitations of , 
Terms for Years under title Mate for } 
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ſhall ſtand poſſeſſed of the term in | 


truſt for the deviſee. Page 572 


Poſthumous. 


Where there is a power to charge lands 
for portions for younger children 
living at the father's death, a poſthu- 
mous child is within that power. 245 

One deviſes the ſurplus of his eſtate to 
his children and grand-children {wing 
at bis death; a child or grand- child 
in ventre ſa mere at the teſtator's death 
will take. 342 

One deviſes, in caſe he leaves no ſon at 
the time of his death, to J. S. the teſ- 
tator dies leaving his wife privement 
enſient with a fon ; this polthumous 
ſon is a child living at the teltator's 
death, and J. S. not entitled. 486 


Power. 


Where tenant in tail has a power to 
make leaſes, this not void, being in- 
tended to enable him to bind the re- 
verſion or remainder without fine or 
recovery, which power he has not by 
32 H. 8. 144 

Deviſe to 4. (the teſtator's wife) for 
life, and then to be at her diſpoſal, 
provided it be to any of his children, 
gives her an eſtate for life, with a 
power to diſpoſe of the fee; and 
where ſuch deviſee with an after-taken 
huſband did by leaſe and releaſe and 
ine convey the premiſſes to a truſtee 
and his heirs, to the uſe of herſelf for 
life without impeachment of waſte, 
remainder to her daughter by her firit 
huſband, and the heirs of her body, 
remainder to the ſon by her firſt huſ- 
band and his heirs; this adjudged a 
good execution of the power. 149 

Power to charge lands for portions for 
younger children living at the teſta- 
tor's death; a child in wentre a mere is 
2 child within the power. -.- 40 

Where lands are ſettled on 4. for lite, 
remainder to ſuch woman as he ſhall 
marry tor life, remainder over, with 
power for him to charge the premiſſes 
wih any ſum of money; ſuch power, 
—_ TX be a clauſe inſerted to che 

ol. I. 


contrary, will, like a power of leaſing. 
over- reach all the eſtates. Page 245 

A ſetilement is directed to be made on 
A. with a power to make a jointure 
of a moiety, 4. before the ſettlement 
makes a jointure of what exceeds a 
moiety ; the court will take no notice 
of this during the huſband's life, for 

it may never take effect. 604 
Where there is a power to appoint an 
uſe of land by deed or will; a will 
atteſted by two witneſſes not a good 
appointment, it being to be intended 
ſuch a will as is proper to diſpoſe of 
land. 741 
So though it be by any writing in na- 
ture of a will. ibid. 

. Tenant for ninety-nine years, if he io 
long live, with power of charging the 
remiſſes with ſums of money, joins 
in ſuffesing a recovery, and in declar- 
ing new utes thereof; this extinguiſhes 
the power of charging. 777 
Diverſity betwixt a power anrexed to an 
eſtate, and one collateral thereto, the 
firſt paſſing with the eſtate, the other 
not. 778 


Power of Bevoration. Sce Revo- 
cation. 


Pzerogative of the Croton. 


In proſecutions of the crown, though 
ſince the late ſtatute of the 4 & 5 
Anne, the cenize facias which was 
awarded de vicinsto, and not de cer- 
pore comitatũs, was held good. 223 

On the crown's bringing a ſcire facias 
to repeal a charter, the defendant 
ſhall pay coſts on a new trial, 224 

A choſe in action may be aſſigned to the 
king, and he or his grantee ſue for it 
in their own name. 252 

The king may reſerve a rent out of 
things incorporeal, and may diſtrain 
for this rent on any other lands of 
the tenant, but not on ſuch lands of 
the tenant as are let out by him or 
extended. 307 

An appeal lies from a decree in the I/ 
of Man to the king in council, to 
prevent a failure of juſtice ; altho* in 
the grant made of that iſland by the 
crown there may have been no reſer- 
vation of the king's right to deter- 


mine on ſuch appeals. 


329 
7 2 Whether 
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| a ſequeſtration %, as againſt the peer 


Whether the king has r to make a 
man a peer againſt his will. Page 592 
Upon an outlawry, the crown is not a 
truſtee for the plaintiff, but it is 
merely ex grati that a grant is made 
of the goods of the perſon outlawed to 
the plaintiff in ſatis faction pf his debt. 
690 

Pzeſentation to a Church oz Chapel. 
The building and endowing of a church 
originally entitled one to the patron- 


age. | : 774 
The impropriator of a pariſh has no right 
to nominate a preacher to every cha- 
pel within the pariſh, much leſs is he 
compellable ſo to do. ibid. 
One may build a private chapel for 
himſelf and neighbours, or for himſelf 
and twenty neighbours, and this will 
not give the parſon a right to nomi- 
nate a preacher there. (1) ibid. 
Pzivilege. See Parlſament. 
Pzobate. See under title Will. 


Pzoceſs. 

If the party'sclerk in court be dead, no 
proceſs can be taken out againſt the 
party until he has appointed a new 
clerk in court, for which — — 0 

ub pn ad faciend attorn' mu 
> Aru — of which at the 
houſe of the party is good ſervice. 420 

A. being beyond ſea ſues B. at law, who 
brings a bill in equity againſt H. the 
court will order chat ſervice on the de- 
ſendant's attorney at law {hall be good 
ſervice, but not that ſuch attorney 
ſhall put in his anſwer without oath. 
A. It the defendant was in an enemy's 
country where no commiſſion could go 
to take the anſwer. 523 

They only are defendants to a bill a- 
gainit whom proceſs is prayed. 593 


Sequeftration. 


Whether a grantee of a fee-farm rent 
may diſtrain for the ſame upon lands 
under ſequeſtration. 307 

Firlt proceſs of contempt againſt a me- 
nial ſervant of a peer of the realm is 


himſelf. Page 535 

Pꝛocurations. 

Procurations are due of common right 
for the biſhop, or his vicar the arch- 
deacon's inſtructing the clergy, and 
properly demandable of the curate, in 
caſe of an impropriation, in the eccle. 


ſiaſtical court. 657 


Pzoduttion / Books, c. 
A defendant referring to books, &c. by 


his anſwer, makes them as part of his 
anſwer, and ſhall therefore produce 
them for the inſpection of the plaintiff. 


714 
Pꝛohibition. 

In vacation- time, on the ſpiritual or 
other court's exceeding their juriſ- 
diction, the Court of an, will 
grant a prohibition, 43» 470 
P:opoztion. Vide alſo Average. 


Where there was tenant for life, remain- 
der to an infantin tail, remainder to 
ter.ant for life in fee, the court would 
not value the life eſtate at more than 
one third. 650 


Purchaſe, as diflinruifbed ' from Deſcent, 


vide Deir. 


Purchaſe and Purchaſer. 


On caſualties happening between the 
articles for a purchaſe and the ſealing 
of the conveyance, who ſhall bear the 

loſs. 61 

In marriage articles the iſſue to be con- 
ſidered as purchaſers. 145, 291 

A purchaſer before a maſter ſubmitting 
to loſe his depoſit, is not bound to 
proceed in the purchaſe, 745 


Quaker. 


IE RE the ſuit was frivolous, 
a quaker defendant allowed to 
put in his anſwer without oath or af- 
firmation. 781 


— — 


— 


(1) But the deciſion in the priacipal caſe was, that the impropriators ſhould nominate the mi- 


niſter of the chapel. 


yu © o< Acc 


— 
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Where the perſonal Eflate ſhall or ſhall not 
be applied to exonerate the real. 


AROL proof admitted to ſhew 
the teſtator's intention that his exe- 
cutrix ſhonld retain the perſonal 
eſtate, and not apply it towards the 
diſcharge of the —_—_ P. 9, 116 
Mortgage in fee is made redeemable on 
payment of 300/7. and intereſt, upon 
any Michae/mas day on fix months no- 
tice ; mortgagor dies, having deviſed 
his perſonal eſtate to his wife ; the per- 
ſonal eſtate is liable to pay the mort- 
gage. 291 
One having mortgaged his fee-ſimple 
eſtate, deviſes his leaſehold to 4. and 
his fee-ſimple to B. and dies, leaving 
no other perſonal eſtate ; the deviſee 
of the fee-fimple muſt take it cam 
onere, and ſhall not charge the leaſe- 
hold eſtate ſpecifically deviſed with 
the mortgage. 693 
Perſonal eſtate not to be applied in exo- 
neration of the real, in caſes where a 
ſpecific or other legatee would be pre- 
judiced ; much leſs ſhall the Gong 
paraphernalia of the wife be ſo ap- 
plied. 730 


Recognizance. Vide alſo under title 
Decurities. 


A recognizance not inrolled ſhall be 
looked upon only as a bond, and paid 
as a debt by ſpecialty. 334 

So a recognizance not regularly taken 
may be ſued as an obligation. 336 

Where the court permits the inrolling 
of a recognizance after the time 


elapſed, it always takes care not to 


hurt an intervening purchaſer. 340 
Committee of an infant heireſs having 
=_ a recognizance, conditioned 
that he ſhould not ſaffer the infant 
to marry without the conſent of the 
court; the form of this recogmizance 
was afterwards moderated, viz. that 
the infant ſhould not marry at the 
committee's frivity without the conſent 
of the court. 698 
2 


| 


Recoverp. See 26 Entry. 


Where a purchaſe is directed to be 
made, A the land to be ſettled on 4. 
in tail, the remainder over, it is moſt 
reaſonable for equity to decree the 
truſt to be executed, and the cſtate ſet - 
tled with remainder over; that ſo ſuch 
remainder-man may have the benefit 
of the chance of tenant in tuil's dying 
before his having ſuffered a recovery. 

Page 91 

Nothing leſs than a common recovery 
ſuffered by ce/tui que traſ in tail is 
ſufficient to bar the remainder-man, 
or even the iſſue. By the opinion of 
Lord Cowper. , ibid. 

Upon a ſettlement 4. is made tenant 
for life, remainder to the heirs of his 
body by his wife; and in the ſame 
deed A. covenants not to ſuffer a re- 
covery, but that the lands ſhall be 
enjoyed according to theſe limitations; 
A. does ſuffer a recovery, and deviſes 
theſe lands ; the covenant good to 
bind the aſſets; but 4. being tenant 
in tail, and as ſuch having power to 
ſuffer a recovery, the lands deviſed 
ſhall not be affected. 104 

Where money is directed to be laid out 
in a purchaſe of land, and to be ſet- 
tled on 4. forlife, remainder to B. in 
tail, remainder to C. in fee; if 4. 
and B. bring a bill for the money, 
they ſhall not have it, becauſe of the 
contingency to C. which cannot be 
barred without a common recovery ; 
fſecus where ſuch remainder can be 
barred by a fine only. 470 

One ſeiſed in fee of the manors of 7. 
and B. deviſes them to C. for life, 
and if C. ſhall have iſſue male, then 
to ſuch iſſue male and his heirs for 
ever; but if C. ſhall leave no iſſue 
male, the manor of A. to J. S. in fee, 
and that of B. to J. MN. in fee ; C. ſuf- 
fers a recovery of theſe manors, it 
will bar the contingent eftates limited 
to J. S. and J. N. 50g 

In a marriage ſettlement the huſband 
was made tenant for ninety-nine 
years, if he ſo long lived, remainder 
to truſtees during the lite of the buſ- 
band, Cc, remainder to the firlt, Fc. 

22 2 ſon 
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ſon by the marriage in tail male, re- 
mainder to the firſt, .. fon by any 
other wife, remainder over; a ſon is 
born and of age, the wife dead, and 
there are no other ſons by a ſubſe- 
quent marriage, the truſt for preſerv- 
ing contingent remainders deſcends to 
an infant ; if for the benefit of the 
family, equity will decree the infant 
truſtee to join in a recovery. Page 5 36 


i 


Releaſe. 


A will cannot operate as a releaſe, $; 
No reaſon to ſet aſide a releaſe becauſe 
the party releaſing had a right; /ecus 
if ignorant of his right, or if the 


ſame was concealed from him. 239, 
728 


As to the Child of a Freeman's releaſing 
his Orphanage Part, fee under title 


London. 


Bent. Sce alſo Marters controverted be- 
tween the Heir and Executor, under 


Heir. 
Leſſor dies on Michaelmnas day, and be- 


fore ſun-ſet ; the heir or jointreſs, not 
the executor, ſhall have the rent. 


| 17 

[2e. If the leſſor had died after te, 
and before midnight. ibid. ] 

If the tenant had paid the rent on the 
day, the payment had been good, 
tho? the leſſor had died before ſun- 
ſet; but the executors to account for 
this to the jointreſs. ibid, 

Quære tamen. 

Where leſſor reſerves a rent, and dies on 
the rent-day about twelve at noon, 
if the leaſe muſt determine by his 
death, the rent, rather than be loſt, 

mall go to his executors ; /ecus if the 
leaſe is to have a continuance, 180 

Tenant for life leaſes for years, render- 
ing rent half-yearly, and dies in the 
middle of the half-year ; equity will 
not apportion the rent as to time. 

392 

Jide autem 11 Geo. 2. by which 3 

apportioned in point of time. 


J. S. leſſee of land to him and his heirs 
for three lives, afligns the whole 
eſtate, reſerving a rent to him and his 
executors, and dies; his executors, 
and not hisþheirs, are entitled to the 


rent. Page 555 


Fee Farm Rent. 


Patentees of fee- ſarm rents have the 
ſame power of diſtreſs as the king had, 
and ſo may diſtrain on other lands 
of the tenant, though not ſubje& to 
the rent, but not on ſuch other lands 
as are let out by the tenant, or ex- 
tended. . If they may diflraia on 
other lands of the tenant under ſe- 
queſtration. 306, 307 


Quit- Reat. 


An owner of a quit-rent ought to pay 
| taxes in proportion only to what the 

land pays; but if the matter has been 
examined by the commiſſioners of the 
land-tax, this court will not re-ex- 


amine 1t. 328 


Achcaring. 


On the plaintiff's petition to rehear, 
the cauſe is open with reſpect to him 
as to thoſe parts only complained of 
in the petition ; whereas the defend- 
ant is at liberty to object againſtevery 
part of it. 300 


— — — — —— — 


Kcvocatſion. 


Rewocation of @ Will, ſee under title 
Will. 


An appointment by deed of particular 
annuities to be paid out of an office, 
is in its nature revocable. 101 
Of two voluntary ſettlements, if the tiſt 
is made without a power of revoca- 


the ſecond ſhall prevail, 581 


tion againſt the intent of the party, 


* 
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Datisfaltion. 


In «what Caſes a Legacy Ha! be a Satis- 
faction, lee under tit.e Legacy, and 


Poztions. 


NE covenants to leave his wtfe 
620 J. and dying inteſtate, her [h:1c 
comes to more; this held a ſatis- 
faction. Page 324 


School and School⸗Maſters. 


The ſpiritual court has juriſuiftion of 
grammar ſchools ; but in cale of a li- 
bel for teaching (chool generally, 
without licence, if it does not appear 
what ſchool, the temporal courts wil! 
grant a prohibition. 29 

Two ſchools in the ſame town, one a 
free ſchool and the other a chart y 
ſchool for boys and girls; A. devices 
500 J. to the charity ſchool, though 
both be charity ſchools, yet only that 
for boys and girls hall take. 674 


Scotland. 


A ne eat regno lics to prevent one's 
going to Scotland; but in ſuch cate 
the condition , of the recognizance 
maſt be particularly worded. 263 

Since the act of union, a Scorch peer 
made an Engr: peer cannot by virte® 


thereof fit and vote in parliament. 553 | 
In Scotland the trials and proſecutions | 


for treaſons are by the late ſtatute of 
Union the ſame as in Engiani, 617 


Securities and Jacumbzances, Judg- 
ment, Statute and Becoguizance. 


A ſtatute creditor of J. S. if J. S. be- 
comes bankrupt, and the ltatute not 
ſued and executed before the bank- 
ruptcy, ſhall come in only pro rata 
though there were lands in fee bound 


by the ſtatute. 92 
A truſtee confeſſes a judgment; this wWIll 
not in equity bind the eilate, 278 


A. conveys an eftate by a conveyance 
that is defective, (as for want ot live- 
ry) and afterwards conſeſſes a judg- 


— — — — ß 


[1 


ment; this ſhall not in equity affect 
the eltate. Page 279 
Mortgagee of a ſhip is witneſs to a ſe- 
cond mortgage thereof ; though no 
actual proot of his knowing the con- 
tents, yet ſince the preſumption is, 
' that he might have known them, this 
ſnall pon pone him. 394 
Mortgagee of a ſhip by deed intruſts the 
mortgagor with the original bill of 
ſale, who indorſes thereon ſubſequent 
mortgages or bills of ſale of ſeveral 
parts of the ſhip, and the mortgagee 
acquicſces ; this is evidence of an aſ- 
ſent in ſuch mortgagee, and ſhall 
poſtpone him. ibid. 
One agreeing to leave his wife 1coo /. 
within three mcnths after his death, 
cannot be inforced in equity to a- 
mend the ſecurity. 460 
J. a trader, ſeiſed in fee of lands, gives 
judgment to B. and having ſold the 
land to C. becomes a bankrupt ; tho” 
the judgment creditor cannot come in 
for more than his proportion with the 
other creditors of the bankrupt, whe- 
ther he may not extend the land in C. 
the purchaier's hands. 737 
So if A. the trader had given judgment 
to B. and having articled for a valu- 
able conſideration to fell io C. had be- 
come a bankrupt, the judgment ſhould 
have bound the land in the hands of 
C. but whatever money the purchaſer 
had been to pay to the bankrupt 
ſhould have been liable to the bank- 
ruptcy. ibid. 


Sequeſtration See under tit'e Pꝛocelſs. 


Sheriff. 
Debt againſt the ſheriff for an eſcape of 


one in execution on an outlawry after 


- 


— — 


judgment, may be brought either in 
the tam quam, or at the ſuit of the 
| party only. 687 


—— 


— ou 


Solicitoz. See Ittoznep. 
Houth⸗Sea Stock. 


A bill in equity will not lie for a ſpecific 
| pertormance of an agreement to trani- 

ter South Sea Rock. 970 
223 
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Dpecific Perfozmance, avhen to be de- 


creed and when not, fee under title 
Agreement. 


Dpecific Deviſe 02 Legacy. 
Legacies. 


See 


Dpccific Licn, oz not. 


Upon a ſettlement A. is made tenant for 
life, remainder to the heirs of his body 
by his wiſe; and in the ſame deed 
A. covenants not to ſuffer a recovery, 
but that the lands ſhall be enjoyed 
according to theſe limitations; 4. 
does ſuffer a recovery, and deviſes the 
lands; the covenant good to bind the 
aſſets, but A. being tenant in tail, 
and as ſuch having power to ſuffer a 
recovery, the lands deviſed ſhall not 
be affected. Page 104 
ne agrees for a valuable conſideration 
to convey lands to F. S. and after- 
wards confeſſes a judgment to J. N. 
if the conſideration money paid by 
F. $. be any ways adequate to the 
value of the lands, it binds the lands 
in equity, and ſhall defeat the judg 
ment; /ecus of a mortgage, or it thr 
conſideration were 92 277 

A. ſarrenders a copyhold by way of ſale 
or mortgaze, but the ſurrender 15 
not preſented, and FJ. becomes a 
bankrupt ; this will bind the eſtate in 

. Equity. 280 

One covenants before marriage to ſettle 
certain lands on his wife for life, and 
afterwards deviſes theſe lands for pay- 
ment of debts, the covenant is a ſpe- 
cific lien on the lands; /ecus of a co- 
venant to ſettle lands of the value 
of 6ol. per annum, without mention- 
ing any lands in certain. 429 


Spiritual Court. 


The ſpiritual court has juriſdiction of 
ammar ſchools ; but in caſe of a 
libel for teaching ſchool generally, 
without licence, it it does not appear 
what ſchool, the temporal courts will 
grant a prohibition. 29 
A mandanus lies to the ſpiritual court 
to direct them to Go right, as a pro- 


— —ͥW—eꝛ 


hibition does to ſtop them from doing 
wrong. Page 47 
An injunction upon an attachment or 
dedimur, ec. does not extend to ſtay 
proceedings in the ſpiritual court 
without ſpecial order. 301 
An executor proves a will of a perſonal 
eſtate, wherein one of the legacies is 
forged; the ſpiritual court having a 
proper juriſdiction of this matter the 
executor is without remedy in equity, 
88 

The ſpiritual court has no power to — 
a tranſlation of a will. 527 
The ſpiritual court cannot compel a dil. 
tribution of the undiſpoſed ſurplus of 

a perſonal eſtate, and why. 549 
The ſpiritual court has power to deter- 
mine concerning the right of proxies 
or procurations. 657 
Where a thing is claimed by cuſtom in 
the ſpiritual court, it muſt be intend- 
ed according to their law, by which 
forty years make a cuſtom or pre- 
ſcription. 663 


Statutes. 


Whether a preamble of an act of parlia- 
ment be proper to explain the general 
words in the body. 317 


Statute of Limitation, See Limitation. 


Statute of Frauds and Perjuries. Vide 
under Agreement. 


Subpoena. Sec title Pzoceſs. 
Surety. See Bail. 
Durvivoz. See Jointenants. 


Taxes. 


N owner of a quit-rent ought to 
pay taxes in proportion to what 

the land pays ; but if the matter has 
been examined by the commiſfioners 
of the land-tax, this court will not re- 
examine it. 328 


Tenants in Common. See Fofnt- 
tenauts. 
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Cerm fo: Pears and Attendant on the 
Inhericance. See Limitation of Term 
for Years under Eſtate for years, 


Term and Uacation. 


In vacation-time one may reſort to the 
chancery for a prohibition returnable 
into B. R. or C. 8B. Page 43, 476 

Though the next day after the laſt day of 
the term be not in ſtrictneſs part of 
the term, and there fore no motion can 
be made on the petty-bag's ſide in 
chancery, yet as to other purpoſes it 
is part of the term; for which reaſon 
a motion made at that time to diſmiſs 
a bill for want of proſecution, on a 
certificate that there had been no 
proſecution within three terms, of 
which the laſt term was one, was de- 
nied. 522 

So where the laſt ſeal continued three 
days, and computing the third day 
according to the day of the month, 
the time would be expired ſor making 
a report abſolute; yet this not fo, it 
being only a continuance of the firſt 
day. ibid. 


Trade. 


Captain of a ſhip dies leaving money on 
board, the mate becomes captain and 
improves the money in trade; he 
ſhall, on allowance made him for his 
care in the management of ſuch mo- 
ney, account for the profits, and not 
for the intereſt only. 140 

A bond or promiſe to reftrain one's ſelf 
from trading in a particular place, if 
upon a reaſonable conſideration, is 
good; /ecus if it be not given on a 
reaſonable conſideration, or to re- 


firain a man from trading at all. 
181 


Trees. See Waſte, 
Trial and new Trial. 
Bill lies to perpetuate teſtimony before 
trial, on afhdavit annexed that the 


plaintiff's witneſtes are infirm and un- 
able to travel, 117 


| 


Where the jury bring in their verdict 
contrary to the direction of the court, 
a new trial may be granted even af- 
ter a trial at bar, Page 212 
In proſecutions of the crown, — 
ſince the late ſtatute of 4 5 Anne, 
cap. 16. the wenire facias which was 
awarded de wicineto, and not de corjore 
comitatics, held 223 
On a ire facias to repeal a charter, the 
defendant ſhall not have a new trial 
without paying coſts, 224 
In caſe of a truſt-eſtate deviſed to be ſold, 
or deviſed to J. S. if the will be diſ- 
puted, equity, after two trials in its 
favour, will grant a perpetual in- 
junction. 671 
So after ſeveral trials in ejectment, and 
verdicts in all in favour of the will, 
equity, on a bill of peace, will grant 
a perpetual inj unction. 672 


Truſt and Truſtces. 


Where a purchaſe is directed to be made, 
and the land ſettled on A. in tail, with 
remainder over ; the court ought not 
to decree the money to be paid to 4. 
but a ſettlement to be made and the 
truſt executed, that ſo the remainder- 
man may have the benefit of the 
chance of tenant in tail's dying be- 
fore his having ſuffered a common 
recovery. g1 

Bare articles, or only a deed executed by 

'cefti.i gue tr in tail, ſeems hardly 
ſufficient to bar the intail, ibid. 

Truit-eſtates are to be governed by the 
{ame rules as legal eſtates. 109 

One deviſes lands for payment of debts, 
and then to A. for lite, with power ta 
make leaſes, Cc. remainder to the 
heirs male of the body of 4. though 
this be but the deviſe of a truſt and 

 executory, and xprefſed to be to 4. 
for life, yet it is an eſtate tail in 4. 
barrable by a fine; /ecas in caſe of 
marriage articles to ſettle lands in 
that manner. 142, 290 

One who 1s a bare truſlee, is a good 
witneſs to prove the execution of a 
deed to bimſelt. 290 

A. a freeman of London purchaſes lands 
in the name of B. but no truſt declar- 
ed, A. dies, and J. giwes a declara- 
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the grandchild's name; the child's 

father gives the grandmother a bond 
to repay the 100 J. if the child dies 
before the grandmother, who reccives 
the income and keeps the tally, the 
grandchild making no claim ; this no 


tion of truſt; this good againſt the 
cuſtom. Page 321 
Evidence of a truſt, where an eſtate is 
purchaſed in another's name. 11d. 
A. is a truſtee for B. as to an eſtate, and 
lays out money in relation thereto, 
after which H. afiigns the truſt to C. 
who brings a bill for a conveyance of 
the eſtate ; C. (hall have no convey- 
ance until A. is paid all the money by 
him expended or due in relation to 
the premiſles. 780 


In what Cajes an Fxcertor foall be only a 
Truflee. See tule Execute. 


Rejulting J. ruſt, ard Trufl /y [mpiication 
{ and Conjirudtion. 


Father buys an eflate in the name of a 


younger ſon and of a truſtee, it thall | 
ſo 
is like a mortgage, and the fimple 


be taken as an ad vancemen:; 
though a reveriun be ſettled on the 
younger ſon expectant on the mother's 


death, or though the father received | 
the profits ; provided it was done only 


as guardian, and Curing the ſon's mi- 
nority. 111 
Secus it the father received the profits 
after the child's coming of age, and 


when of diicretion to claim his right. 
608 


The ſtatute oſ frauds and perjuries, which | 
ſays that all conveyances, where truſts 
or conſidences ſhall ariie or reſult by | 


implication of law, ſhall be as if that 
act had never been, muſt relate to 
equitable intereſts, and not to an uſe, 
which is a legal eſtate, 112, 113 
A truſt reſulting by implication or con- 
ſtruction may be revuttes by parol 
evidence. 113, 115 
One deviſes lands to his executors (who 
are no relations) to fell for the belt 
price, and to pay his debts, legacies 
and funerals, fo far as the Jame will 
extend, giving legacies to his heir at 
Jaw, and 1607. to the children of one 
of vis executors, but nothing to the 
executors Uiemicives ;3 decreed that 
the executors were but irullees for the 
heir at law after debts and legacies 
id. 300 

A grincmcther buys an annuity in the 
140. per «cat. iotiery for 1004, in 


— ee 


truſt for the grandchild, Page 607 


Truft for raiſing Portions and Payment of 
Debti. See alſo under title Will, 


— 


A truſt-term is raiſed to pay all debts 
equally, and the party dies indebted 
by bond and fimple contract; the 
bond-eredizors may be paid part of 
their debts out of the perſonal ellate, 
and ſhall nevertheleſs come in upon 
the truſt-term for the remainder 
equally with the ſimple contract cre- 


ditors, 228 
Where a truſt is raiſed to pay debts, this 


; 


— — 


contract debts thall carry intereſt, 229 
Where there is a power to charge lands 
tur portions for younger childrenliving 
at their {ather's death, a poſthumous 
, chidis within the power. 245 
Where the truſt of a term was to raiſe 
portions out of rents and profits, tote 
paid as ſoon as conveniently might 
be; by virtue of the word profirs the 
truſtees were held to be impowered to 
ſell or mortgage; /ecus if ſaid annual 
Proſits. 415 
One deviſes lands to his wife for lite, 
and after her death to his ſon in fee, 
upon condition to pay his daughter 
1000 J. within a year after the death 
of J. S. provided, if the money be 
not paid, the daughter may enter and 


— — 


receive the profits till payment; . &. 
dies living the wife; the daughters 
ſhall have the ioc during the irfe 
ot the mother, and in defauirt oi pay- 
ment, equity will decree a ſale of the 
reverſion. 478 


| 
| 


Where a truſt was created for a provition 
tor daughters % Le born, this vas 
held to extend to daughters then born. 

426 

One deviſes his lands for payment of 
his Cebrs ; bond and ſimple contr- & 
debts ſhall be paid equally ; but if he 
only charges his lands with the pay- 

ment 
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ment of his debts, ſo that the lands 
deſcend ſubject to the debts, the bonds 
ſhall be preferred to the ſimple con- 
tract debts. Page 430 


But if the heir ſells the land before any 


action brought, then both to be paid 
equally. 431 
One deviſes all his real eate to pay 
debts, having part freehold and part 
copyhold, and dies without having 
ſurrendered the copyhold to the ute 
of his will ; regularly the copyhoid 
ſhall not paſs without being mention- 
ed, and if not mentioned, equity will 
on behalf of creditors ſupply the 
want of a ſurrender ; but if the free- 
hold eſtate be not ſufficient to pay the 


debts, the copyhold, being real eſtate, | 


ſhall be liable. 4.4: 
A term was created for raiſing daugh- 
ters“ portions commencing after the 
death of the father and mother, upon 
truſt to raiſe the portions from and 
after the commencement of the term ; 
father dies leaving a daughter ; de- 
creed the portion was veſted, but not 
raiſable during the life of the mother, 

p 18 
Baron gives feme the foul 8 
lends the wife 30 J. to pay the doctor 
for her cure; baron deviſes lands for 
the payment of his debts; this 301. 
is a debt of the huſband's, and 4. a 
creditor in the doctor's place. 432 
One deviſes lands to his executors until 
his debts paid, the remainder over, 
the 'executors miſapply the profits ; 
they ſhall hold only until they might 
have paid the debts by the produce, 
after which the lands are to be diſ- 
charged, and the executors only to be 
liable. 518 
One borrows money during his infancy, 
and applies it to the buying of neceſ- 
ſaries; afterwards coming of age, he 
deviſes his lands for the payment of 
his debts ; this debt contracted during 
infancy is within the truſt. 558 
The truſt of a term was to raiſe portions 
for daughters by ſale or mortgage, 
rents, iflues or profits, and to be paid 
at the daughters“ ages of twenty-one, 
or marriage. if after fourteen, or 
under, if with conſent of the mo- 
ther; the mother Lies leaving four 


——— 


_— 


— 


daughters; the eldeſt aſter the _ 
fourteen married, and with her huſ- 
band brought a bill for the raifing of 
her portion in the life-time of the 
father; court decreed a ſale of the 
reverſionary term forthe raiſing there- 
of. Page oy 


Truflees for preſerving Contingent Re- 

mainders. 

Truſtees for preſerving contingent re- 
mainders join in a conveyance before 
the birth of a ton ; this is a breach of 
truſt againſt which equity will re- 
lieve. 128 

Truſtees for preſerving contingent re- 
mainders in a voluntary ſettlement, 
decreed to join in a ſale for payment 
of debts. 35 

A ſettlement was made by a third perſon 
to the uſe of the huſband for ninety- 

nine years, remainder to truſtees du- 
ring his life, Sc. remainder to the 
wite for life, remainder to the firſt, 
&c. ſon of the marriage, remainder 
to the heirs of the body of the huſ- 
band, remainder to the right heirs 
of the huſband; there was no iſſue of 
the marriage, and the truſtees joined 
in cuttivg off the remainders ; yet the 
court reiuſed to puniſh them at the 
ſuit of a remote remainder-man. 359 

4. ſettles lands to the uſe of himſelf for 
ninety-nine years, if he ſhould fo 
long live, remainder to truſtees during 
his life, .. remainder to the heirs of 
his body, remainder to A. in fee; 4. 
has two ſons, and he, the truſtees and 
the eldeſt ſon, join in a mortgage by 
feoiſment ; the eldeſl ſon dies without 
iflue ; the tecond ſon, during the life 
of the father, has no pretence to ſet 
aſide the mortgage, though this ſeems 
a breach of truit in the truſtees. 387 

In a marriage ſettlement the huſband 1s 
made tenant for nine:y-nine years, if 
he ſo long live, remainder to trultees 
during the life of the huſband, re- 
mainder to the firſt, &c. ſon of the 
marriage in tail male, remainder to 
the firit, &c. ſon by any other wife, 
remainder over; a ſon is born and of 
aye, the wite dead, and there are no 
other ſons by a ſecond marriage, the 

e truſt 
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truſt for preſerving cantingent re- 
mainders deſcends to an infant; if 
for the benefit of the family, equity 
wall decree the infant truſtee to join 
in arecovery. Page 5 36 


Truflee, when and how to be charged and 
diſcharged, and what Allowance to 
have. 


Two truſtees in a mortgage join in an 
aſſignment of the term, and in a re- 
ceipt for the whole, each receiving a 
moiety only of the mortgage money; 
to be anſwerable only for What they 
reſpectivel) receive. 81,241 

Otherwiſe where executors join in ſales, 
there being no neceſſity for their ſo 
doing. 83 

Captain of a ſhip dies leaving money on 

ard, the mate becomes captain and 
improves the money; he ſhall, on al- 
lowance made to him for his care of 
the management of ſuch money, ac- 
count for the profits, and not for the 
Intereſt only. 140 

Where an executor puts out money, 
though without the indemnity of a 
decree, upon a real ſecurity, which 
there was no reaſon then to ſuſpect; 
but afterwards ſuch ſecurity proves 
bad, he is not accountable for ths 
loſs, any more than he would have 
been entitled to the profit, had it 
continued good. 141 

10,000] truſt money being agreed to 
be laid out in land and ſetiled in the 
common form of marriage ſettlements, 
is employed in buying Seuth-jea ſock, 
and improved to 30,0007. ; as the 
truſt would have ſuffered by the fall, 
ſo ſhall it have the benefit of the riſe 


of the ſtock. 648 


Ualuation. 


HERE a covenant was to ſettle 
lands, (without mentioning any 
lands in certain) this no ſpecihc lien, 
but the wife decreed to come in as a 
creditor in general, and to be entitled 


to what the malter ſhould value her | 


| 


eſtate for life at, but ſhe to have the 
arrears before incurred, as well as the 
valuation of her eſtate for life. P. 42 
Tenant for life, remainder to the firs 
ſon in tail, remainder to the father 
in fee; father's intereſt valued but 
at one third, and the eſtate tail of 
the ſon (though an infant) at two 


thirds. 650 
Uenire Facias. Sce under title (Writs. 


Uerdift. See Trial. 


Uoluntary. See alſo Fraud. 


A voluntary conveyance to the brother 
of the half blood, but which was void 
and defective at law, made good by a 
court of equity againſt the heir. 60 

Jide autem, where it is ſaid a voluntary 
conveyance of a copyhold, or other 
eſlate, is not to be helped in equity 
againit. the heir. 354 

A freeman of Lenden ſigns a note, by 
which he owns himſelf indebted in 
zoco l. to his brother and heir, {ut 
the brother knows nothing of it; the 
freeman keeps this note always 1n his 
own cuſtody, and on his death it is 
found among his papers ; adjudged a 
void note, and as a matter intended 
and not perfected. 204 

Truſtees to preſerve contingent remain- 
ders in a voluntary ſettlement de- 
creed to join in a ſale for payment of 
debts. 358 

A. makes a voluntary ſettlement on her 
nephew, keeping the deed in her 
power, in which ſettlement there is 
no power of revocation ; afterwards 
one ſecretly and by fraud, on behalf of 
the nephew, gets an atteſted copy ot 
this ſettlement,. and then the party 
who made the ſettlement burns it 
and ſettles the premiſſes on another 
nephew, delivering to him e ſecond 
ſettlement ; the firſt nephew's bill to 
eſtabliſh the copy of the firſt ſettlement 
diſmiſſed with coſts, and the atteſted 
copy ordered to be delivered vp to 
the ſecond nephew ; for tho' of tuo 
voluntary ſettlements, the firſt ſhall 
take place, yet this is not ſo where 


any fraud haz been uſed in mo 
f e 


"i 
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the firſt ſettlement, or a copy of 
it. Page 577 
Or if the firſt was made abſolute againi; 
the intention of the party. 581 


Waſte. 


ORD of a manor may bring a bil! 

for an account of var dug, or 
timber cut, by the defendant's teſta- 
tor ; otherwiſe of plowing up meadow 
or antient paſture, or ſuch torts which 
die with the perſon. 406 
Leſlee for years, /ars waſte, remainder 
in fee to à bilkop ; leſſec enjoined 
from digging the ground tor brick. 
$27 

One in conſideration of marriage ſettles 
an houſe to the uſe of himſelf, /ans 

' waſte, remainder to his firſt, 7c. ſon; 
the tenant for life ſhall not pull down 
the houſe. 528 
Hard that leſſee for years, /ans walle, 
ſhould enjoy the trees or materials of 
the houie when he pulls it down, the 
intention of that clauſe only being 
that the leſſee for years ſhould be as 
free from waſte as he was before the 
ſtatute of Glouce/ter. ibid. 


Will and Teſtament. See alſo Ex- 
' polition of Wozds. 


How far parol Proof may bt admitted to 
exflain a Will of perjonal Eftate. See 
title Evidence. 


There is a difference between wills and 
conveyances at law as to their con- 
ſtruction, and why. 20 

A will cannot operate as a releaſe, 85 

Though a will cannot ſpeak or take any 
effect until the teſtator's death, yet it 
is inchoate, though not conſummate, 
from the execution of it, and to many 
purpoſes in law relates to the time of 
the making. 97 

Deviſe of a perſonal eſtate to a ſeme 
covert for her ſeparate uſe, without 
naming truſtees ; quere whether good 


to bar the huſband. 125 | 


A will of land may be good at law, as 
beiag well executed, and yet ill in 
equity, as if obtained by fraud. 

Page 288 

One being on ſhipboard, and entitled to 
part cf a conſiderable leaſehold eſtate 
by the death of his father, which he 
did not know he had a right to, made 
his will at ſea, and deviſed to his 
mother, if living, his rings, making 
A. his executor, to whom he be- 
queathed his red box, and all things 
not before bequeathed ; this held not to 
paſs the leaſehold interet, or what 
the teſtator did not know he was en- 
titled to, but to be reſtrained to things 
ejujdem gentris. 302 

One deviſes the ſurplus of his perſonal 
eſtate to his relations; only ſuch ſhall 
take who are capable of taking within 
the ſtatute of diſtribution. 327 

One deviſes the ſurplus of his eſtate to 
his poor relations, how conſtrued, & 
gu. 327 

One deviſed the ſurplus of his perſonal 
eſtate to his children and grandchil- 
dren ; a gran«lchild in ventre ja mere 
at the teſtator's death ſhall not take; 

jecus had it been to the children and 
grandchildren living at his death. 


342 


And ſuch children and grandchildren . 


ſhall take ger capita, not by way of 
repreſentation. 343 
Deviic to A. and his iſſue, remainder to 
and his iflue, remainder to the heirs 
of 1. A. dies without iflue in the 
life of the teſtator, B. dics in the life 
of the teitator, leaving iſſue, who 
is alta the heir ot 4 the iſſue ſhall 
not take a te tail as iſſue of B. 
nor the reinainder in fee as heir of 
A | | 397 
Deviſe to 4 for life, remainder to B. 
for life, rew4in'ter the right heirs 
of 4. 4 dies in the tellator's life- 
time; his right heirs (hal! never take. 

, 299 

Where a real eſtate is by a will charged 
with the legacies abe gde meutr9ned, this 
will not extend to the legacies in the 
codicil ; /ecus if the lands were charg- 
ed with the payment of the legacies 
generally. 423 
Where 
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Where a will was wrote blindly and 
hardly legible, and the legacies in 
figures, the court referred it to a 
maſter to examine what thoſe legacics 
were, with directions that he {hould 
be aſſiſted by ſuch as underitood the 
art of writing. Page 425 

In caſe of a will where the remainder is 
deviſed in contingency, the reverſion 
in fee is not in abeyance in the mean 
while, but deſcends to the heir. 516 

Where by a will money is to be paid by 
executors as the teſtator by decd ſhall 
appoint, and the teſtator afterwards 
makes a deed of appointment ; this 
deed referring to the will ſhall be held 
as part thereof. 530 

Diverſity betwixt a deviſe of a real eſtate 
and the deviſeof a perſonal eſtate ; as 
if I deviſe all my real and perſonal 
eſtate, and afterwards purchaſe more 
of each kind ; only the perſonal eſtate 
that is purchaſed afterwards ſhall paſs, 


and why. 575 
Probate. 


An executor proves a will of perſonal 
eſtate wherein one of the legacies is 
forged; the executor has no remedy 

in equity, but ought to have proved 
the will, with a ſpecial reſervation to 
that legacy. 383 

A will is made in French and the pro- 
bate in Eng, and varies from the 
original; the probate being in a dif- 
ferent language is not concluſive. 526 

An executor cannot bring a bill without 
ſhewing thereby that he has proved 
the will in the ſpiritual court; if he 
does, this is good cauſe of demurrer ; 
but it is enough to alledge that he 
has duly proved the will, without ſay 
ing in what court. 752 

If an executor brings a ſcire facias to 
revive a decree, he mult ſhew he has 
proved the will; and where there are 
bona netabilia in divers dioceſes, if he 
ſhew proof of the will in the ſpiritual 
court of one of the ordinaries, this is 
not good; but in ſuch caſe the roof 
muſt be in the archbichop's court. 

766 


void, though the will was made be. 
fore the ſtatute of frauds, Page 147 


— 


Hill ſuppreſed ly the Heir. Sec Deed. 


Dewi/e to a Charity. See under title 


Charity. 
Deviſe and Deviſce. 


Devi of Remainders over of Leaſes, 
Money, &c. See Limitations of Terms 
for Years, Money, &c. under title 
Eſtate for Years. 


A. deviſed lands to truſtees and theit 
heirs, in truſt that the profits ſhould 
be equally divided between his wife 
and daughter (the heir of the teſtator) 
during the wife's life, and after her 
death he deviſed the ſame to the uſe 
of the daughter in tail, remainder 
over; the daughter died before the 
mother without iſſue and inteſtate ; 
this held to be a tenancy in common 
between the mother and daughter, 
and that on the daughter's death her 
moiety did not reſult to the heir, but 
was an intereſt in nature of a tenancy 
pur autre vie, which by the ſtatute of 
frauds and perjuries belonged to the 
daughter's adminiſtratrix. 34 

No eſtate raiſed by implication in a will 
can deſtroy an exprets eſtate; as 


where a deviſe was to 4. for life, re- 
mainder to his firſt ſon, and ſo to 
every other ſon in tail male, and for 
avant of iſſue male of A. remainder 
over; this gave no eſtate-tail in 4. 
by implication. 54 
One deviſes lands for the payment of 
his debts, and then to 4. for life, 
with power to make leaſes, Sc. re- 
mainder to the heirs male of the body 
of A. though this be but the deviie of 
a truſt and executory, and expreſſed 
to be to A. for life, yet it is an eſtate- 
tail in 4. barrable by a fine and reco- 
very; ſecus had it been the caſe of 
marriage articles. 142 


See al ſo 290 


| Deviſe to the teſtator's wife for lite, 
and then io be at her ditpoia}, provid- 


ed it be to ary of his children; this 
gives 


Nuncupati ve Wil. 


Deviſe by a nuncupative will by-tenant | 
in tail of tent out of land to a charity | 


A Table of the Principal Matters. 


gives the wife an eſtate for life, with a 
power to diſpoſe of the fee. Page 149 
One deviſes all his freehold houſes in 
A. and has none but leaſehold houſes 
there, the leaſchold ſhall paſs ; /ecus 
in a grant. 286 
Deviſe of lands to a corporation in truſt 
to convey the premiſſes to the teſta- 
tor's godſon A. for life, and fo to his 


of the premiſſes to his younger vro- 
thers, but not to be paid to them un 
til twenty - four; only the rents ano 
profits accruing from the death of the 
elder brother ſhall paſs. Page o 
So if one poſſeſſed of a term for years 
deviſes all the profits thereof to J. S. 
only the profits accruing from the 
death of the teſtator ſhall paſs. 503 


firſt ſon for life, and afterwards to the | Deviſe to A. for life, remainder to the 


firit ſon of that firſt ſon for life, then | 


to B. for life, with the like limita- 
tions; this tending to a perpetuity 
will not be allowed, but the convey- 
ance ſhall be made as near the intent 
of the party as the rules of law will 
admit, wiz. by making all the per- 
ſons in being only tenants for life, but 
the limitation to the ſons - unborn 
mult be in tail. 332 
Where one deviſes h Iznds for the 
payment of his dobts, Unnd and ſimple 
contract debts mall be P- 19 equally ; 
but if he only charges bis loans wich, 
the payment of his deb!'s, {0 16.1 they 
deſcend ſubje& to the debts, tlio bonds 
ſhall be preferred to the ſimple con- 
tract debts, 430 
But if the heir ſells the land before 


| 


| B 


right heirs of J. S. who is then liv- 
ing; the fee ſimple deſcends to the 
heir at law of the teſtator, till the 
contingency happens. 511 
y a deviſe of an houſe cum pertinentiis, 
only the garden and orchard will paſs 
with it; but by a deviſe of an houſe 
with the land appertaining thereto, the 
land uſually occupied therewith wall 
paſs. 603 
One deviſed that his couſin 4. ſhould 
continue to live at his houſe, and be 
at the charge of keeping it, and the 
ſervants and coach-hories which the 
teſtator employed in plowing the 
ground, and ſpend the corn arifing 
thereon in the houſe ; here the land 
enjoyed with the houſe ſhall paſs to 
the couſin. ibid, 


action brought, then both to be paid | One deviſes an houſe, and directs by 


equally, 131 
One deviſes lands to his wife for life, 
and after her death to his ſon in fee, 
upon condition to pay his daughter 
1000/7, within a year after the death 
of J. S. with a proviſo that, if the 
money be not paid, the daughter may 
enter and receive the profits till pay= 
ment; J. S. dies living the wife; 
the daughter ſhall have the 1000/7. 
during the life of the mother, and in 
default of payment, equity will decree 
a ſale of the reverſion. 478 
One deviſes his eſtate. in caſe he leaves 
no ſon at the time of his death, to J. 
S. the teſtator dies leaving his wife 
pi vement er;fcent with a ſon ; this poſt- 
tumons fon is a fon living at the 
teſllutor's death, and J. S. not en- 
titled. 486 
One deviſes lands to his younger ſons at 
twenty-four, and in the mean time 
the rents and profits of the premilles 
to his eldeſt fon, and dies; the eldeſt 
fon deyiles al! thole teuts and profits 


| 


will, that an annuity of 12000. per 
annum be paid to his couſin, and that 
ſhe ſhall maintain ker ſon there; the 
ſon chuſes to go from her; ſtill the 
couſin ſhall have the 12001. ger ann. 
in the ſame manner as it che fon had 
died. 604 
In a deviſe of land to A. for life, and if 
A. die without iſſue, then to B. the“ 
here is an expret> eſtate for life to 4. 
yet the ſubſequent words will turn it 
into an eſtate-tail; but where lands 
are deviſed to A. tor life, remainder 
to truſtees, Qc. remainder to his firlt, 
S.. fon in tail male, Je. and if A. 
dies without iſſue, then, Sc. this will 
not give an eſtate-tail to 4. but the 
words [without iſſue] muſt be iutend- 
ed to be without / iſſue. 605 
One deviſes his eſtate to truſtees and their 
heirs, in truſt to convey the premiſſes 
to A. for life, remainder to his firſt, 
c. ſon in tail male ſucceſſively, re- 
mainder to his daughters in tail gene- 


ral, and if 4, ſhould die without 
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iſſue, then the premiſſes to be ſettled 
on B. C. D. and E. to each one 
fourth in fee, and in caſe any of 
the four remainder perſons die with- 
out iſſue, the truſtees to convey ſuch 
fourth part in fee to the reſpective 
heirs of the perſon ſo dying ; one of 
the perſons dies without Me, her 
fourth in equity belongs ta her bro- 
ther as her heir. Page 606 
Two ſchools in the ſame town, one a 
free ſchool, and the other a charity 
ſchool for boys and girls; 4. deviſes 
ool. to the charity ſchool; tho? both 
charity ſchools, yet only that for 
boys and girls ſhall take; 674 


Revocation, 


Subſequent marriage and having chil- 
dren conſtrued a revocation of a will. 
304 

A will, or writing revoking a former 
will, muſt be ſubſcribed by three 
witneſſes, but this need not be in the 
preſence of the teſtator. 343 
A void will or codicil, though there be 
a clauſe of revoking all former wills, 
will not however operate as a revo- 
cation, 344 
Cancelling a former will by miſtake, or 
on a preſumption that a latter will 1s 
ood, which proves void, will not let 

in the heir. 345 
One makes duplicates of his will and 
cancels one of the duplicates; this is 

a revocation of the whole will. 346 


Witneſs to a Will. 


A child of a reſiduary legatee no witneſs 
to prove a will relating to a perſonal 
eſtate, by the civil law, by which 
law only ſuch will 1s determinable. 

10 

One of the witneſſes to a will is deviſee 
of part of the land. 2.vre if not a 
good witneis if he aliens the land 
without covenant or Warranty. 

Awitneſs proving a will of land, ſwears 
that he ſubſcribed it in the ſame room, 
and at the teſtator's requeſt; this held 
good though not ſaid in the teſtator's 

Pre ſence. 7 70 
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A witneſs to prove a will of lands ought N 
properly to prove that the will was 
executed in his preſence, and alſo in 
the preſence of the two other witneſ- 
ſes, and that they ſabſcribed in the 
reſence of the teſtator. Page 744 
re there is a power to a t an 
uſe of land by deed or will, a will 
atteſted by two witneſſes not a good 
appointment; becauſe in ſuch caſe by 
a ill muſt be intended ſuch a will as 
is proper to diſpoſe of land; ſo tho 
the words are, or other writing in n 
ture of a will. 741, 742 


W 


Witne/s. See alſo Evidence, Eramin- 
ation and Depoſitions. 


In a ſuit to eſtabliſh a former will, 4. 
is examined by the plaintiff as a wit- 
neſs to prove the ill praclices made 
uſe of in obtaining a latter will; af- 
ter which, and before the hearing of 
the cauſe, J. has a rent-charge de- 
viſed to him by the perſon claiming 
under the former will ; the depoſition 
of A. who was diſintereſted at the time 
of the examination, but afterwards 
became intereſted and plaintiff in the 
cauſe, allowed to be read. 288 


The ſurviving witneſs to a bond is made 


executor of the obligee ; in an action 
brought by him on the bond, evidence 
ſhall be admitted to prove the plain- 
tiff's hand. 289 
A grantee, where he appears to be a bare 
trultee, good evidence to prove the 
execution of a deed to himſelf. 290 
If a corporation would make uſe of one 
of their own members as a witneſs, 
they muſt disfranchiſe him, 596 
A pariſhioner is no good witneſs to 
prove a charity given to the pariſh ; 
ſecus if only a lodger, and one who 
does not pay to the poor ; but to be 
intended a houſe keeper, and to pay, 
unleſs the contrary be made to ap- 
ar, C00 

A bankrupt's wife cannot be examined 
againſt her huſband to prove his bank- 
ruptcy, though ſhe may by 5 Geo. 
cap. 24. be examined touching the 
diteovery of her huſband's effects. 611 


Bill 


& 


Nh 
Bill to examine Witneſſes in perpetuam 
rei memoriam. 


A bill lies to perpetuate teſtimony, c. 
before trial, on affidavit annexed that 
the plaintiff's witneſſes are infirm and 
unable to travel. Page 117 


Women incapacitated from being wit- 
neſſes to wills by the civil law. 11 


Wozds. See Expoſition of Wozds. 


Words no evidence againſt a deed ſo- 
lemnly executed. 482 


Writs. 


In a proſecution of the Crown, though 
ſince the late ſtatute of 4& 5 Ann. 
the verire faciat, which was awarded 
de dicineto, and not de corpore comita- 
tis, was held good on account of the 
number of precedents, 223 

Uſual for the curſitors to zefe original 
writs againſt hundreds and corpora- 
tions, &c. the ſame day they are be- 
ſpoke, 438 

Ne exeat Regno. 


A writ of ne exeat regno lies to prevent 
one's going to Scotland; and how the 


* 
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condition of the recognizance in ſuch 
caſe muſt be worded. Page 263 


Writs of Error. See Extoz. 
A Scire facias, 
A bill of revivor after a decree to ac- 


count, is in nature of a /cire facias on 
a judgment, and not within the ſtatute 
of limitations. 742 
An executor bringing a ſcire facias to re- 
vive a decree, maſt ſhew he has prov- 
ed the will ; and there being bona no- 
tabilia in divers dioceſes, if he ſhews 
proof of the will in the ſpiritual court 
of one of the ordinaries, this not good, 
but in ſuch caſe the proof mult be in 
#the court of the archbiſhop. 766 


Super/edeas. 


Writ of error of a judgment on a man- 
damus, ſince 9 Ann. c. 20. no e- 
deas to a peremptory mandamus. 351 

Where the writ of excommunicato capi- 
endo has iſſued, and not actually re- 
turned into B. R. the court of chan- 
cery, on a plain error appearing, ma 
ſuperſede it. FW" "I — 
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